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CERTI FI ED QUESTI ON

WHEN AN | NMATE WHO | S SERVI NG SEVERAL RELATED
SENTENCES SUBJECT TO CONDI TI ONAL RELEASE SUPERVI SI ON
FOR MULTI PLE CRI MES OCCURRI NG | N THE SAME CRI M NAL
EPI SODE HAS VI OLATED CONDI TI ONAL RELEASE
SUPERVI SI ON, SHOULD THE DEPARTMENT OF CORRECTI ONS I N
CALCULATI NG THE NEW RELEASE DATE, CONSI DER TI ME
SERVED FOLLOW NG THE EXPI RATI ON OF THE | NCARCERATI VE
PORTI ON OF ONE SENTENCE, WHI LE AWAI TI NG EXPI RATI ON
OF THE | NCARCERATI VE PORTI ONS OF THE OTHER RELATED
SENTENCES, AS TOLLED, PURSUANT TO EVANS v.

SI NGLETARY, 737 SO. 2D 505 (FLA. 1999), AND, |IF SO
SHOULD THE DEPARTMENT ADD SUCH TOLLED TI ME ONTO THE
SENTENCE | N CALCULATI NG THE NEW RELEASE DATE?

1. Respondent Bolden’s position in a nutshell is that
rel ated concurrent sentences subject to conditional release
supervision continue to run until the date of physical release
from custody, and that they cannot end sooner through the
accurmul ation of gain time. His position emascul ates the gain
time law, ! underm nes the Conditional Release Program and is

wi t hout statutory authority.

Thr oughout his answer brief, he makes such statenents as,
“If the gain time did not exist, then the jail time was for

that offense as well.” (AB. 4); “If M. Bolden had not accrued
gain tinme on that first rel easable sentence, then he was
logically still serving it and those days in jail were
appropriately still ascribed to that sentence.” (AB. 11); “***

[HHad the gain tine not been accrued for the incident for
which the earlier release date and then | ost by violation of
conditional release then the total days that the i nmate would
have been asked to spend in jail on that offense would be |ess
t han the suggested result of the Petitioner.” (AB. 6-7); “M.
Bol den was in jail on what has now, with the forfeiture of
gain time, becone the equivalent of jailed days for that first
of fense.” (AB. 12)
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Except for a mandatory prison sentence, the service of
all sentences are governed by the gain tinme |aw, which is the
only method statutorily authorized for the Departnment to
cal culate the ending date of a sentence and the date the
inmate is to be released fromprison. All sentences end
t hrough a conbi nation of tinme served and the accunul ati on of
gain tinme (unless the gain tine is all forfeited due to
di sciplinary action), and an inmte is released from prison
when the | ast sentence ends.

Section 944. 275 gives the Departnment explicit
instructions on how sentences are to be served, including the
award of gain tinme, and section 944.28 authorizes the
Departnent to declare a forfeiture of gain time resulting from
di sci plinary actions. Neither statute authorizes the
Departnent to allow a prison sentence to continue to run after
it has ended through the accunmul ation of gain tinme, or to
substitute prison time for gain tinme upon revocation of
probation. Yet, this is what Bol den advocates and the First
DCA has hel d.

The devastating inpact that Bolden’ s position would have
on the gain time law spills over into the Conditional Rel ease
Programitself. The Legislature has determ ned that certain

i nmat es must serve the gain time that is applied to a sentence
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under executive supervision. Under Bolden s position,
however, the anmount of gain tine to be served on supervision
could be substantially reduced or elimnated entirely.

There, of course, is no legislative authority to support
Bol den’ s position. At a m ni mum what he needs is a statute
that provides, “Notw thstanding any other law, all related
concurrent sentences subject to conditional rel ease
supervi sion shall continue to run until the prison termis
served day for day incarcerated, or until the prisoner is
physically rel eased from custody, whichever occurs first.”
The First DCA' s hol di ng, however, is nmuch broader than this
because, according to the First DCA, the maxi mnumrel ease date
cannot be extended upon revocation of supervision under any
circunstances. To account for a holding of this magnitude,
the statute would need to read, “Notw thstanding any other
law, all sentences, whether being served concurrently or
consecutively, shall continue to run until the prison termis
served day for day incarcerated, or until the prisoner is
rel eased fromcustody to either judicial or executive
supervi sion, or a conbination thereof, whichever occurs
first.”

2. According to Respondent Bol den, the Departnent has

admtted that Evans v. Singletary, 737 So.2d 505 (Fla. 1999)
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did not address the tolling issue. (AB. 5-6) Bolden m sreads
the Departnment’s initial brief. There the Departnment pointed

out that the First DCA did not think there was any statutory

authority (8 947.1405) or judicial authority (Evans) to toll
Bol den’ s conditional release supervision, and that by
operation of the general rule applicable to probationary split
sentences, supervision comenced i nmedi ately upon his
constructive release fromcustody resulting fromthe
conpletion of the incarcerative portion of the sentence. (IB.
18, 23-29) The Departnent disagreed and argued that the
conditional release supervision statute itself provides that
supervision is to comence solely upon physical release from
custody and thus supervision necessarily is tolled on any
sentence (whether concurrent or consecutive, or related or
unrel ated) that has ended before that date through the
accumul ation of gain time. (I1B. 20-22)

The Departnment pointed out that this Court in Evans had
not squarely addressed this issue (i.e., whether, under the
condi tional release statute, supervision begins solely upon
actual release from custody, or does it al so begin upon
constructive release fromcustody). (I1B. 28) The Departnent
expl ained that this Court’s focus was el sewhere. (I1B. 27) At

best, one could say that this Court may have silently assuned,
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wi t hout deciding, that the statute covered constructive

rel eases, but that, if so, the facts in Evans justified

i nvoki ng the actual release date for commencenent of the
period of supervision, which, of course, neant that the

supervi sion was toll ed.

3. Respondent Bol den asserts that supervision in his
case woul d not have “run out” by allowi ng himto continue
earning credit for time served after reaching his rel ease
date, “as it would have in Evans where the | onger sentence had
no conditional release provision.” (A.B. 7) The Departnment’s
response i s twofold.

First, Bolden is wong on the facts in Evans. Evans
woul d have had 819 days to serve on supervision even had he
received prison credit on the eligible sentence while serving
time exclusively on the ineligible sentence. Evans was on
control release supervision on the ineligible 15-year sentence
when he received the concurrent eligible 7-year sentence. The
maxi mnum r el ease date on the eligible sentence was June 14,
1999, 819 days beyond the date he satisfied the ineligible
sentence and was rel eased to supervision. These facts are set
out in the Departnment’s court-ordered response filed in this
Court in Evans, of which this Court may take judicial notice.

Foxworth v. Wainwight, 167 So.2d 868, 870 (Fla. 1964).
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Second, Bol den’s suggestion that the actual |ength of
supervision is an insignificant arbitrary factor is
contradi cted by the manner in which sentences are served and
t he purpose for the supervision. As to each sentence, an
inmate i s expected to adjust to prison life, and if his
sentence is subject to conditional release supervision, he
al so is expected to adjust to community life. (The inmate
needs supervision while he is adjusting to living in society,
and the public needs additional protection during the
adj ustment period.) Gain time awarded on a sentence reflects
the inmate’s institutional adjustnment, but he still nust prove
hi msel f on supervision for a period of time equal to the
ampunt of gain time awarded. Shortening the period of
supervi sion by substituting prison time earned on one sentence
for the gain tinme applied to another sentence could reek havoc
with this process.

4. Respondent Bol den asserts that this Court in Evans
“did not reach the question of how nuch tinme the inmate woul d
be required to serve back in prison if the conditional rel ease
requi renents were thereafter not met.” (AB. 7) To be sure,
Evans does not expressly state that the Department created an
out-time segnent equal to the tolling period, but the Court

nost assuredly was well aware of this fact fromthe
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Departnment’s court-ordered response filed in the case.
Foxwor t h.

What this Court did conclude in Evans was that “the State
has shown that it determ ned the | ength of Evans’ supervision
period only by the gain time earned during the eligible
mansl aughter sentence and forfeited only the gain tinme awarded
in that case.” Evans, 737 So.2d at 508. Had the Departnent
not extended the maxi mum rel ease date by the nunmber of days
t he supervision was tolled, Evans clearly would not have been
serving all the gain time that had been awarded and forfeited
in the case.

5. Respondent Bol den characterizes the Departnment’s
position as nonsense and asserts that it suffers fromthe sanme
flaw that the Departnent attributed to the First DCA s
position. (AB. 7-8) He contends that he was incarcerated for
337 days and that, therefore, 337 days are not gain tine. (AB
7-8) The Departnment respectfully disagrees.

Inits initial brief, the Departnment pointed out that the
First DCA gave ni xed signals. On the one hand, the First DCA
hel d that the conditional rel ease supervision comenced upon
Bol den’ s constructive release from prison on the shotgun

sentence, and that on the other hand, it held that the prison

termon the shotgun sentence continued to run after the
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sentence ended through the accumul ation of gain tinme. (IB. 11-
12, 39-41) O course, a person cannot be in prison and on
supervi sion sinultaneously on the sane sentence. By contrast,
the Departnment’s argunment is that Bol den was neither serving
prison tinme nor serving supervision on the shotgun sentence
whil e he conpleted his prison terns on the aggravated
assault/battery sentences. The prison term had ended, and he
was in a holding pattern awaiting commencenent of his
supervision. To be sure, Bolden was incarcerated for 337
days, but it was not on the shotgun sentence but rather on the
aggravat ed assault/battery sentences.

6. Respondent Bol den states, “Wth normal forfeiture the
total days does not extend the total sentence, in the scenario

provided by the instant case and if the w shes of the
Petitioner and Ami cus were granted, it would.” (AB. 10)
(enphasis supplied) This is a very m sl eadi ng statenent.

Whenever an inmate returns to prison as a supervision
violator, the termof inmprisonnment initially inposed is
“extended” under the followi ng circunstances: (1) The inmate
received a probationary split sentence (prison + probation)
foll owed by a consecutive prison sentence which will end | ast;
(2) The inmate received a straight prison termsubject to

conditional release supervision followed by a consecutive
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prison sentence which will end last; (3) The inmate received a
true split sentence or a probationary split sentence to be
served concurrently with another prison sentence (of any
conmbi nation), which will end last; and (4) The inmate received
a straight prison term subject to conditional rel ease
supervision to be served concurrently with another sentence
(of any conbi nation) which will end | ast.

Under the above scenarios, the period of supervision does
not commence i mredi ately upon satisfaction of the
i ncarcerative portion of the sentence, and neither does the
prison termcontinue to run after it has ended through the
accurmul ation of gain time. This period of time is accounted
for in different ways upon revocation of supervision,
dependi ng on whether the inmate returns to prison as an
executive supervision violator or as a judicial supervision
violator. |If the fornmer, the period of time shows up as an
extensi on of the maxi numrel ease date, but if the latter, it
silently di sappears because the conputation of the rel ease
date begins with the date the new sentence was inposed. The
former (executive supervision) would be anal ogous to the
|atter (judicial supervision), if the conputation of the
rel ease date began with the date the executive supervision was

revoked (instead of the date the sentence initially was
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i nposed).

Under the above scenarios, there is no “pretending” as to
the status of the inmate after his supervision sentences ended
t hrough the accumul ation of gain time prior to service of the
| ast prison sentence. (AB. 8) The Departnment does not
“pretend” that the inmate was on supervision in these cases;
nor does it “pretend” that the inmate was still serving these
sentences. The reality is that the inmte was incarcerated
serving the prison termon a sentence not yet satisfied, and
once that occurred, he then would commence his period of
supervi sion on the other sentences.

7. Respondent Bol den, without citing or discussing any
of the cases cited by the Departrment, summarily disnisses them
on the ground that they are not dispositive of the issue
presented here. (AB. 10-11) O course, there is no decided
case with facts identical to Bolden's, but what the cases
cited do illustrate is that an inmate can be incarcerated
wi t hout receiving prison credit on each and every sentence
that is subject to supervision. |If an inmate is
simul taneously in service of nore than one sentence, the
prison credit is applied to each; otherwse, it is applied to
only one sentence. As previously stated, once a sentence has

ended t hrough the accunul ation of gain tine, the inmate no
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| onger is in service of that sentence.

8. Respondent Bol den asserts that the position of the
Departnent and the Conmi ssion woul d “di scourage” i nmates from
engagi ng in “good behavior” while incarcerated. Bolden
nm sapprehends the gain time |aw and the circunstances of
prison life.

The service of a m nimum nmandatory termis not a |license
to flout the prison rules, and should an inmate do so, his
basic and future gain tinme are subject to forfeiture, which
means that he could end up serving the entire sentence day for
day incarcerated, and not just the nmandatory term §
944.28(2)(b), Fla. Stat.; Fla. Admin. Code R 33-

601.308(4)(m . Singletary v. Jones, 681 So.2d 836 (Fla. 1DCA

1996). Moreover, as punishnment for m sbehavior, inmates can
be placed in disciplinary confinenment and deni ed al so sorts of
privileges, such as the transfer to a nore favorable |ocation,
opportunities for program participation, opportunity for work
rel ease, use of the tel ephone, use of the United States mail,
visitation with famly and friends, and access to the canteen.
Fla. Adm n. Code R 33-601.308. Thus, unless an inmate
intends to serve his entire sentence day for day incarcerated
in disciplinary confinenent w thout any privileges, he is

hi ghly notivated to abide by the prison rules.
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Had Respondent Bol den deci ded not to abide by the prison
rules while serving the firearm m ni rum mandatory terns on the
aggravat ed assault/battery sentences, not only would he not
have received gain time on the shotgun sentence (of which he
now conpl ai ns), but he also would have | ost basic and possibly
future gain tinme on the aggravated assault/battery sentences.
The end result would have been a rmuch |longer stay in prison
t han actually occurred. Bolden, therefore, clearly benefitted
fromthe 337 days of gain tinme that were applied to the
shot gun sentence, notw thstanding his continued incarceration
to conplete the other two sentences.

Mor eover, although Bol den keeps conpl ai ni ng about havi ng
to serve nore than 10 years in prison, that has not yet
happened, and he currently is on conditional release
supervision for the second tine. To date he has been
incarcerated approximately 9 1/2 years: 4-27-93 (date
sentence inposed) to 3-27-00 (date physically released to
supervision the first tine); 11-18-00 (date supervision
revoked) to 2-5-03 (date physically released to supervision
the second tinme) = 3,335 days (prison time served) + 127 days
(jail credit) + 1 day (FPC credit) for a grand total of 3,463
days (approximately 9 1/2 years). O course, if he returns to

prison again, it will be own fault.
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9. Respondent Bolden inplies that the Conm ssion and the
Departnment will have no problemin deciding whether concurrent
sentences are related because, as he sees it, concurrent
sentences are related if the underlying offenses were al
scored on a single scoresheet under the sentencing guidelines.

He cites Tripp v. State, 622 So.2d 941 (Fla. 1993) to support

hi s proposed definition. (A.B. 6) The Departnent respectfully
di sagrees for at |east two reasons.
First, many inmates are not sentenced under the
gui del i nes. Bol den hinself was sentenced as an habi tual
of fender, which is governed by section 775.084, as construed

in Hale v. State, 630 So.2d 521, 525-525 (Fla. 1993), rather

t han the sentencing guidelines, 8 775.084(4)(e), Fla. Stat.

(1991). Under Hale, concurrent sentences nust be inposed if
the crimes arose out of the sanme crim nal episode, but there
is no litnus test for determ ning what constitutes the sane

crim nal episode. See e.g., Sprowyv. State, 639 So.2d 992

(Fla. 379 DCA 1994) (two burglaries in sane building on sane
day constituted different crimnmnal episodes) and the cases
cited therein. In addition, the fact that the judge inposed
concurrent sentences is not proof that a single crim nal

epi sode was involved because the judge has the discretion to

i npose concurrent sentences even when different crimna
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epi sodes are invol ved.

Second, the result reached in Tripp v. State was obtai ned

to preserve uniformty in sentencing under the sentencing
gui delines, which is not a legislative goal of the gain tinme
| aw (nor apparently of the Crimnal Punishment Code, since the
judge may i npose the statutory maxi mum.

Under the sentencing guidelines and in reliance on a
singl e scoresheet, a defendant nust be sentenced
simul taneously in all pending cases ready for sentencing,
regardl ess of when the offenses were commtted. In Tripp, the
def endant was ready for sentencing for the conm ssion of two
crimes but was only sentenced to prison for one of the crines
(Crime #1) and placed on probation for the other crime (Crinme
#2). Upon revocation of probation, the defendant then was
sentenced to prison for Crime #2. This Court in substance
held that the defendant was to be treated as if he initially
had received sinmultaneous prison sentences for both crines,
whi ch was acconplished by granting himprison credit (at that
time consisting of both tine served and gain tine) on the
sentence for Crinme #2 that he had earned on the sentence for
Crime #1.

There is no parallel to Tripp under the gain tine |aw.

The rate of gain tine is tied to the offense date and is
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uni que to each sentence, regardless of howit is to be served
(concurrently, consecutively, or by itself). Incentive gain
time is earned and applied nmonthly on each eligible sentence
that is actively being served. Basic gain tinme (which is not
applicable to offenses conmtted on or after 1-1-94) is
awarded in a lump sumup front upon the inmate’'s entry into
the prison system The total anount of basic gain tine due is
determ ned by aggregating the prison terns on consecutive
sentences, but not on concurrent sentences. All gain tine
applied to sentences within the consecutive chain is subject
to forfeiture until the inmate’s physical release from
custody, whereas gain tine is not subject to forfeiture on
concurrent sentences once the sentence has ended through the
accunul ation of gain tinme.

CONCLUSI ON

The Departnment respectfully requests this Honorabl e Count
to reverse the First DCA and uphold the mandamus court in this

case.

Respectfully subm tted,

Carolyn J. Mosley, FBN
593280
Assi st ant General Counsel
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| HEREBY CERTIFY that a true and correct copy of the

foregoing reply brief was furnished by U S. mail|l to DEBORAH B.
MARKS, Esquire, 999 Brickell Bay Drive, Suite 1809, M am,

Fl orida 33131, attorney for Johnny Bol den, and to BRADLEY R
Bl SCHOFF, Assistant General Counsel, Florida Parole

Comm ssi on, 2601 Blair Stone Road, Building C, Tallahassee,

Fl orida 32399-2450 this day of June 2003.

Carolyn J. Mosl ey

Assi stant General Counsel
for Departnment of
Corrections (Appell ee)

CERTI FI CATE OF COMPLI| ANCE

-16-



| HEREBY CERTIFY that this brief conplies with the font
requi renments of rule 9.210(a)(2) of the Florida Rules of

Appel | ate Procedure.

Car ol yn J. Mosl ey
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