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PRELI M NARY STATENMENT

Thi s proceedi ng involves the appeal of the circuit
court’s denial of M. Zack’s initial nmotion for post-
conviction relief. The notion was brought pursuant to Fla. R
Crim P. 3.850. The circuit court denied some of M. Zack’s
clainms without an evidentiary hearing. The circuit court held
alimted evidentiary hearing on M. Zack’s ineffective of
counsel claims. The follow ng abbreviations will be utilized
to cite to the record in this cause, with appropriate page

nunmber (s) follow ng the abbreviation.

“R.___ .7 — record on direct appeal to this Court;
“T. .7 = transcript of trial proceedings;
“PCR .7 — record on appeal fromthe denial of

postconviction relief.
Al'l other references will be self-explanatory or

ot herwi se expl ai ned herew th.



STANDARD OF REVI EW

M . Zack has presented several issues which involve m xed
guestions of |aw and fact and purely |egal questions. Thus, a

de novo standard applies.

REQUEST FOR ORAL ARGUMENT

M . Zack has been sentenced to death. The resolution of
the issues in this action will determ ne whether M. Zack
lives or dies. This Court has not hesitated to all ow oral
argument in other capital cases in simlar procedural posture.
A full opportunity to air the issues through oral argunent
woul d be appropriate in this case, given the seriousness of
the clainms involved and the stakes at issue. M. Zack,

t hrough counsel, accordingly urges that the Court permt oral

ar gunent .
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531 U.S. 858 (2000) . . . . . . . . .o 1

Zack v. State,
753 So. 2d 9 (Fla. 2000) . . . . . . . 1, 12, 35, 42, 46

STATEMENT OF THE CASE

M. Zack was indicted on June 25, 1996, with one count of
first-degree nurder in the death of Ravonne Kennedy Smth, one
count of robbery and one count of sexual battery (R 1-3).

M. Zack pled not guilty to the charges.

M. Zack’s capital jury trial conmmenced on Septenber 8,
1997. The jury returned guilty verdicts on all of the charges
on Septenmber 15, 1997 (T. 1521-2; R 419-20). The penalty
phase began on Cctober 14, 1997. The jury reconmmended a death
sentence by a vote of eleven to one (T. 2117; R 792). A
sentenci ng hearing was held on Novenber 10, 1997, and two
weeks later, M. Zack was sentenced to death for the one count
of first degree nurder (R 852-858; 859-875).

On direct appeal, this Court affirmed M. Zack’s

convictions and sentences. Zack v. State, 753 So. 2d 9 (Fla.

2000). The United States Suprenme Court denied certiorari.

Zack v. Florida, 531 U S. 858 (2000).

On July 6, 2001, denn Arnold was court appointed to
represent M. Zack as registry counsel (PC-R 122). M.
Arnold filed a motion to this Court to extend the tinme for
filing M. Zack’s Rule 3.850 notion. This Court granted M.
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Arnold’ s motion (PC-R 131).

A notion to vacate judgenents and sentences pursuant to
Rul e 3.850 was filed on May 6, 2002 (PC-R 132-42). State-
funded counsel raised seven clains in the notion: 1) M. Zack
was i nterrogated by |aw enforcenent and provi ded statenents
despite his signs of nental inpairment and trial counsel was
ineffective in failing to suppress the statenents; 2) M. Zack
was denied effective assistance of counsel because | aw
enforcenent failed to provide himwith an attorney; 3) trial
counsel was ineffective for failing to nove for a change of
venue; 4) trial counsel was ineffective for having M. Zack
testify without preparing himfor cross-exam nation or
explaining that it was M. Zack’s choice of whether or not to
testify; 5) trial counsel was ineffective at the guilt phase
of M. Zack’s trial for failing to have M. Zack evaluated to
determ ne M. Zack’'s conpetency to proceed and state of m nd
at the time of the crimes; 6) M. Zack was inconpetent at
trial and is inconpetent in postconviction; 7) trial counsel
was i neffective in his closing argunments to the jury (PC-R
132-42).

The State responded to M. Zack’s Rule 3.850 notion (PC-
R. 143-90). In the response, the State informed the court
that M. Zack’s notion regarding his conpetency to proceed in
postconviction did not conmply with the requirements set forth
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by this Court, i.e., Fla. R Crim P. 3.851 (d) and Carter v.
State, 706 So. 2d 873 (Fla. 1997). The State also agreed to
all ow M. Zack the opportunity to anend his notion in order to
conply with the requirenments this Court has set forth to

det erm ne conpet ency.

Addi tionally, the Court conceded that an evidentiary
hearing should be held as to clains four and seven invol vi ng
the ineffective assistance of trial counsel in calling M.
Zack as a witness and in his closing argunents (PC-R 143-90).

On COctober 18, 2002, postconviction counsel filed an
anended Rul e 3.850 notion (PC-R 219-40). The notion
abandoned several of the previously pled clainms and added new
claims. The anended notion contained the follow ng clains: 1)
trial counsel was ineffective in failing to object to the DNA
evi dence and requesting a Frye hearing as to the evidence; 2)
the court erred in failing to conduct a Frye hearing on the
DNA evi dence; 3) trial counsel was ineffective for having M.
Zack testify wi thout preparing himfor cross-exam nation or
explaining that it was M. Zack’s choice of whether or not to
testify;, 4) the death penalty is an excessive punishnent; 5)
trial counsel was ineffective in his closing argunments to the

jury; 6) a Ring v. Arizona claim (PC-R 219-40).

The State again responded and this tinme conceded that an
evidentiary hearing should be held as to clains one, three and
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five (PC-R 257-297). The State argued that the other clains
shoul d be summarily denied (PC-R 257-297).

A Huff hearing was held on January 27, 2003, and on March
20, 2003, the |lower court entered an order granting a limted
evidentiary hearing on clainms one, three and five (PC-R 338-
9). The court summarily denied the other clains (PC-R 338-
9). On May 14, 2003, an evidentiary hearing conmmenced.
Fol | owi ng the hearing, the |lower court entered an order
denying all relief on July 15, 2003 (PC-R 567-81).

M. Zack tinely filed a notice of appeal on August 5,
2003 (PC-R. 816).

STATEMENT OF FACTS

M. Zack was indicted for one count of first-degree
mur der, one count of robbery and one count of sexual battery
on January 25, 1996 (R 1-3). The Public Defender’s O fice
represented M. Zack. Specifically, Elton Killam was assi gned
to represent M. Zack as his trial counsel. Trial counsel
proceeded to file a series of notions to declare Florida
Statute 921. 141 unconstitutional and to vacate the death
penalty (R 12-26; 27-31; 32-4; 35-7; 38-51; 64-79; 80-6).
Specifically, trial counsel challenged Florida Statute 921. 141
because the heinous, atrocious or cruel aggravator is
unconstitutionally vague and overbroad and makes it inpossible
to conduct proportionality review. Additionally, the statute
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violates the right to trial by jury (R 12-26). Trial counsel
noved to vacate the death penalty or declare it invalid as to
M. Zack for a nunber of reasons, including, but not limted
to: it is an excessive penalty; it is not a deterrent; the
aggravating factors are vague and indefinite; the statute
calls for an automatic aggravator; the ambiguity of the
sentencing role of the judge; the inability to conduct
proportionality review and harm ess error review, the |ack of
a special verdict form the lack of unanimty in finding
aggravators; and the cold, calculated and preneditated
aggravator is unconstitutional (R 27-31; 27-31; 35-7; 38-51;
64-79; 80-6).

Al'l of the defense’ s notions were denied (R 119-20).

The State filed a series of notions indicating its
intention to offer evidence of other crines, including the
Okal oosa nurder, and the thefts of the red Honda and firearns
(R 230-1; 232-3; 234-5; 236-7; 238-9; 240-1; 242-3; 244-5;
246-7). In response, trial counsel filed a notion to preclude
simlar fact evidence frombeing admtted (R 273-5). The
court denied the defense’'s notion and allowed the State to
admt alnost all of the other crimes that it had requested to
admt (R 357-61).

The State was al so attenpting to prohibit the defense
from presenting nental health testinony, froma non-exam ning
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expert in the guilt phase (R 303-5), because the defense had
i ndicated that M. Zack was relying on nental defect and
intoxication (R 356). At a hearing, a week before trial, the
court denied the State’s notion and all owed the defense to
present evidence of posttraumatic stress disorder (PTSD), and
fetal alcohol syndrone through the testinony of a non-
exam ni ng expert (R 362-412). However, the court denied the
defense’s request to introduce a report from an exam ni ng
doctor prior to the crines diagnosing M. Zack with PTSD (R
380) .

M. Zack’s capital trial conmmenced in Septenber, 1997.
At trial the State introduced evidence that M. Zack was
present at the bar where the victim M. Smth, worked on June
13, 1996 (T. 201-10). Debra Forsyth who al so worked at the
bar saw M. Zack and Ms. Smith speaking to one another and
observed M. Zack drink two or three beers in a couple of
hours (T. 204-6). M. Zack did not appear intoxicated (T.
206) .

Ot hers saw M. Zack and Ms. Snmith speaking to one anot her
and observed M. Zack drinking beer (T. 212; 224; 236-7; 249;
342-50). And, Russell WIllians met M. Zack and Ms. Smith at
the bar and then proceeded to drive around with them so that
the three could “snmoke a joint” (T. 250).

Later that night, Danny Schaffer, Ms. Smth's live-in
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boyfriend, returned hone to find Ms. Smth' s beaten and
st abbed body in the spare room (T. 269-276). Itens had been
renoved fromthe house (T. 294-5).

The crime scene technician explained that a struggl e had
occurred in the living room where a broken beer bottle was
found (T. 317). M. Smth’s bloody clothes were found in the
bedroom (T. 318). Florida Departnent of Law Enforcenment
anal ysts al so descri bed the scene of the house, including the
bl ood splatter which the State claimed showed that the
bl oodshed began in the living room continued down the hal
into the bedroom and then into the enpty room (T. 373). Also,
M. Zack’'s fingerprints were identified in Ms. Smth's vehicle
and the red Honda (T. 708-12).

The nmedical exam ner testified that Ms. Smth suffered
four knife wounds to the chest and bruising to the face, neck
and chest (T. 505-6). The stab wounds to the chest were
lethal (T. 509). Ms. Smith also tested at .26 for her bl ood-
al cohol content (T. 515). The nedi cal exam ner could not be
certain whether or not Ms. Smth was consci ous when she
received her injuries (T. 549).

DNA anal ysis, both PCR and RFLP, were conducted on
evidence from both the Escanbia and Okal oosa hom ci des. DNA
obtai ned fromthe vaginal swab of Ms. Smith corresponded with
the markers identified in M. Zack’s DNA profile and
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statistically matched to 1 in 18,700 Caucasi an individuals (T.
672-3). The DNA, PCR analysis also showed that both Ms. Smth
and Ms. Russillo’ s blood was found on M. Zack’s right tennis
shoe and clothes (T. 677-9, 697-9). FDLE Anal yst McClure al so
testified that Ms. Smith’s DNA profile occurs in 1 in 8,200
i ndividuals in the Caucasi an population (T. 684).

The day followi ng the hom cides, M. Zack attenpted to
pawn the itens taken from M. Smth' s house (T. 628-42).

After being arrested, M. Zack nade statenments to
| nvesti gat or Vecker of the Bay County Sheriff’'s Ofice and
| nvestigator Henry of the Escanmbia County Sheriff’'s O fice (T.
770-800, 928-966). In his statenments, M. Zack adm tted that
he had killed Ms. Smth, but he mmintained that they had had
consensual sex at Ms. Smth's house and that after having sex,
Ms. Smith made a coment about his nother’s murder and M.
Zack hit the victim (T. 770-800, 928-966). The victi m managed
to get away from M. Zack and M. Zack believed that she was
going to get a gun, so he went to the kitchen, found a knife
and stabbed Ms. Smith (T. 770-800, 928-966). The jury also
heard M. Zack’s statenent about the Okal oosa hom cide as well
as other crinmes (T. 770-800, 817-910, 928, 966).

The State introduced evidence of other crines, including
the auto theft from Edith Pope, the theft of firearns and
noney from Bobby Chandler, Ms. Russillo’s hom cide and the
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burglary in Panama City (T. 419, 449, 462, 532-6, 554-64, 570-
3, 573-97, 605-16, 628-42, 656-90, 691-701, 702-23, 723-30,
730-6, 746-815, 817-910).1

M. Zack’s trial counsel introduced sone evidence of M.
Zack’ s abusive fam |y background and nmental problens in an
attenpt to establish that M. Zack suffered fromfetal alcoho
syndronme, posttraumatic stress disorder and suffered severe
abuse as a child (T. 1016-28, 1029-44, 1055-69, 1168-1246).

Dr. Maher, testified as a non-exam ning nental health
expert and explained the features of fetal alcohol syndrone
and posttraumatic stress disorder (T. 1168-1246). Dr. Maher
testified that individuals who suffer fromfetal alcoho
syndronme have poor enotional and inpulse control (T. 1189).
Li kewi se, individuals who suffer from PTSD suffer from
i npai rments. Dr. Maher opined based on a hypothetical based
of the facts of the case that a person of M. Zack’s nental
and enoti onal makeup would be inpaired in a situation such as
the one with Ms. Smith and that those inpairments would cause
M. Zack not to preneditate the same way as others (T. 1205-
6) .

Trial counsel also presented the testinmony of M. Zack

IAIl total twenty of the thirty witnesses called to
testify testified about other crinmes that M. Zack had
all egedly coonmitted — none of which he had been convi cted.
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(T. 1068-1167). M. Zack told the jury that he had been
drinking for nmuch of June 13, 1996, and had al so used
marijuana and LSD (T. 1087). M. Zack’s testinony was
consistent with his statenments when he descri bed how he and
Ms. Smith nmet, arrived at her house, had consensual sex and
when the attack ensued (T. 1086-95). M. Zack al so described
his torturous and unstabl e upbringing as well as his drug and
al cohol abuse (T. 1097-1106).

In order to rebut the defense’'s nental health defense and
show that M. Zack could in fact formthe prenmeditation
required to be guilty of first degree nurder, the State
presented the testinmony of Dr. Harry McClaren (T. 1251-1308).
Dr. McClaren testified that while he could not say that M.
Zack did not suffer fromfetal alcohol syndrone or
posttraumatic stress disorder, he believed that the behavi or
described in a hypothetical based on the evidence presented to
the jury showed purposeful behavior (T. 1257-8, 1281).

The jury found M. Zack guilty as charged (R 419-20).

I n October, 1997, the penalty proceedi ngs occurred. In
addition to the evidence presented in the guilt phase, the
State introduced evidence that at the tine of the crinmes M.
Zack was on felony probation in Cklahoma (T. 1619-23).
Additionally, three of the victinms famly nenmbers testified
about the loss of Ms. Smth, i.e., victiminpact testinony (T.
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1623-9, 1629-32, 1632-5).

Trial counsel introduced evidence of the dysfunctional
and abusive environment in which M. Zack was raised. M.
Zack’s nother drank heavily while she was pregnant (T. 1701-
4). In fact, M. Zack was born early, after his nother was in
a car accident which caused her to go into labor (T. 1705).
M. Zack’s natural father abandoned hi m when he was | ess than
a year old (T. 1708). As a child and teenager, M. Zack was
noved from hone to home, even spending time in nmenta
institutions and foster care because he was a difficult child
(T. 1663-7). M. Zack’'s stepfather, Tony Mdkiff, violently
abused M. Zack, physically, sexually and nentally. M.

M dki ff jerked M. Zack by the hair, put scal ding spoons to
his tongue and forks to his penis, beat him about the face
with his fists, kicked himw th spurs and sexually abused hi m
(T. 1727-30, 1753-63, 1768-95).

In addition to the horrific background information, trial
counsel presented nental health testinony through four
experts: Drs. WIIliam Spence, M chael Maher, Barry Crown and
Janmes Larson. Dr. Spence had evaluated M. Zack prior to the

crinmes and believed that he suffered from PTSD, chronic
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depression and addiction (T. 1825-9). He believed M. Zack
needed residential treatnment (T. 1830).

Dr. Larson agreed with Dr. Spence’s diagnosis (T. 1862).
Dr. Larson testified that M. Zack’s nmental inpairnments were
simlar to those of a mldly nentally retarded individual and
that they indicated possible brain damage (T. 1866). Dr.
Larson believed that at the time of the crime M. Zack was
under extrenme enotional distress and his ability to appreciate
the crimnality of his conduct was substantially inpaired (T.
1873) .

Dr. Crown concurred that the statutory nental health
mtigators were present at the tinme of the crimes (T. 1909-
10). Dr. Crown al so evaluated M. Zack and determ ned that he
suffered fromfetal alcohol syndrome (T. 1892), as well as
PTSD (T. 1907).

Dr. Maher, who evaluated M. Zack following the guilt
phase agreed with the other experts as to M. Zack’s diagnosis

and the presence of the nental health mtigators (T. 1929-57).

Drs. Eric Mngs and Harry MCl aren were used to rebut the
def ense’s nmental health experts. Neither Dr. M ngs nor Dr.
McCl aren could say that M. Zack suffered form PTSD or fetal
al cohol syndronme (T. 1992), but agreed that M. Zack could be
di agnosed with PTSD (T. 2006, 2022). Dr. MC aren conceded
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that M. Zack exhibited a profile simlar to a nentally
retarded individual (T. 2043).

Finally, the State presented the testinony of Candice
Fl etcher, M. Zack’s former girlfriend and nother of his child
(T. 2048-56). Ms. Fletcher testified that M. Zack used to
visit with his stepfather and only stopped spending tine with
hi m when M. M dkiff refused to see M. Zack after M. Zack
stole fromhim (T. 2051-2). M. Fletcher also told the jury
that M. Zack only sought help when he faced going to jail (T.
2054) .

The jury recommended a death sentence by a vote of el even
to one (R 792). On Novenber 24, 1997, the trial court
i nposed a death sentence and entered his sentencing order (R
859-75). The court found six aggravators: 1) M. Zack was on
fel ony probation at the tinme of the crimes; 2) M. Zack
commtted the nurder to avoid arrest; 3) M. Zack commtted
t he nmurder during the course of the sexual battery or
burglary; 4) M. Zack commtted the nurder for pecuniary gain;
5) the nmurder was heinous, atrocious or cruel; and 6) the
mur der was col d, cal cul ated and preneditated (R 852-8, 859-
75) .

This Court affirmed M. Zack’ s conviction and sentence on

direct appeal. Zack v. State, 753 So. 2d 9 (Fla. 2000).

However, this Court did find that error occurred during M.
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Zack’ s penalty phase because the avoi ding arrest aggravator
did not apply in M. Zack’s case. 1d. at 20. Likewise, this
Court found error in the application of the felony probation
aggravator. 1d. at 25.

On July 6, 2001, denn Arnold was court appointed to
represent M. Zack as registry counsel (PC-R 122). M.
Arnold filed a motion to this Court to extend the tinme for
filing M. Zack’s Rule 3.850 notion. This Court granted M.
Arnold’ s motion (PC-R 131).

A notion to vacate judgenents and sentences pursuant to
Rul e 3.850 was filed on May 6, 2002 (PC-R 132-42), and in
Oct ober, an anmended Rule 3.850 notion was filed (PC-R 219-
40) .

On May 14, 2003, an evidentiary hearing comenced. At
the hearing, the court considered three issues: 1) trial
counsel was ineffective in failing to object to the DNA
evi dence and requesting a Frye hearing as to the evidence; 2)
trial counsel was ineffective for having M. Zack testify
wi t hout preparing himfor cross-exam nation or explaining that
it was M. Zack’s choice of whether or not to testify; and 3)
trial counsel was ineffective in his closing argunments to the
jury.

I n support of M. Zack’s clains, postconviction counsel
presented the testinmony of two witnesses — the trial attorney,
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Elton Killam and the defendant, M chael Zack.

M. Killamtestified that as to the issue about failing
to chall enge the DNA testinony, including the analysts
qualifications, the testing method and the statistical
anal ysis, that it was not his strategy to question the DNA
evidence (PC-R 349). M. Killamdid not believe that the DNA
evi dence affected the case (PC-R 359). M. Killam expl ai ned
that the evidence was going to show that M. Zack was invol ved
in the nurders, so he decided not to argue that the DNA
anal ysis was incorrect (PC-R 375). He also believed that it
did not help M. Zack to try to challenge the DNA anal ysi s
t hat showed M. Zack had sex with the victim (PC-R 381).

As to his closing argunent, M. Killamtestified that he
di d concede that M. Zack killed the Ckal oosa victim because
he knew that fact was going to be proven; he thought it was
going to be obvious (PC-R 393, 407). M. Killamadmtted
t hat he conceded both nmurders to the jury (PC-R 394). But,
he tried to argue that M. Zack did not engage in purposeful
conduct and focused on the intent issue (PC-R 399, 402-3).
M. Killam wanted the jury to find that there was no
premedi tati on because of M. Zack’s nmental and enoti onal
condition (PC-R 414).

Finally, M. Killamtestified that he wanted M. Zack to
testify so that he could “fill in the gaps” with the jury (PC-
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R. 465). He believed M. Zack’'s testinony was “crucial” (PC
R 465). M. Killamstated that he infornmed M. Zack that he
coul d be cross exani ned and M. Zack understood the inportance
of his testifying (PC-R 466, 471-2, 473).

M. Zack testified that he was never told he would be
testifying and he did not know he woul d be cross exam ned (PC-
R. 432-3). M. Zack was not prepared and testified that he
woul d not have testified if he had known what woul d happen
(PC-R. 434, 455).

Fol | owi ng the hearing, the |lower court entered an order
denying all relief on July 15, 2003 (PC-R 567-81).

The | ower court found that trial counsel nade a strategic
deci sion not to challenge the DNA results either through a
Frye hearing or at trial due to several reasons (PC-R 569-
70). The court credited trial counsel’s testinony that if he
chal | enged the DNA evi dence he would | ose credibility with the
jury (PC-R. 570). The court found that trial counsel’s
failure to challenge the DNA evidence did not constitute
i neffective assi stance of counsel.

As to M. Zack’s claimthat his trial counsel failed to
prepare himto testify and that he would not have testified if
he had known that he did not have to and that he would be
subj ect to cross exam nation, the court found that trial
counsel’s testinony was nore credi ble than M. Zack’s (PC-R
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575-6). The court determined that trial counsel had net with
M. Zack and advi sed hi m about his testinmny and what to
expect (PC-R 576).

Li kew se, the court found that trial counsel was not
ineffective during his argunents to the jury when he discussed
t he Okal oosa hom cide and the way he described the hom cide as
a “brutal killing” which “look[ed] real bad” and “did not nake
sense.” (PC-R 577-80). The court believed that in review ng
the coments in context, trial counsel was trying to convince
the jury that the crime scene and the homcide itself did not
reflect prenmeditation (PC-R 579).

The court also summarily denied M. Zack’s claimthat the
trial court should have ordered a Frye hearing, M. Zack’s
deat h sentence was not proportional and M. Zack’s death

sentence is unconstitutional under Ring v. Arizons.

SUMVARY OF ARGUMENT

1. Trial counsel was ineffective in failing to
chal | enge the DNA evidence introduced in M. Zack’s capital
trial. The lower court erred in finding that trial counsel
made a reasonable strategic decision in failing to request a
Erye hearing or challenge the DNA evidence before the jury.
Trial counsel’s excuses about there being overwhel m ng
evidence of M. Zack’s guilt and not wanting to | ose
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credibility with the jury make no sense when considering that
a Frye hearing would have been held before the trial when the
jury was not present. Also, certainly the DNA evidence was
used as nore than evidence of M. Zack's guilt.

Real i stically, DNA evidence is powerful and contributed to the
jury’'s verdict. Had trial counsel effectively challenged the
evi dence, it would have been inadm ssible.

2. Trial counsel’s presentation of M. Zack's testinony
was ineffective. Trial counsel knew that M. Zack suffered
fromlow I Q and exhibited features of a nmentally retarded
i ndi vi dual, but counsel did not adequately prepare M. Zack
for his testinony or cross-exani nation.

3. Trial counsel was ineffective during his remarks to
the jury. Trial counsel conceded that the Ckal oosa hom cide
was “brutal” and made other unflattering comments about M.

Zack and
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the crimes. If trial counsel had a strategy, it was not
reasonabl e.

4. The court erred in summarily denying M. Zack's
claims that the trial court should have ordered a Frye hearing
and that M. Zack’s death sentence was not proportional.

5. M . Zack’'s sentence of death violates the Fifth,

Si xth, Eighth and Fourteenth Amendnents to the United States

Constitution, as evidenced by Ring v. Arizona. M. Zack’s

deat h sentence nmust be vacated and a |life sentence inposed.

6. M. Zack’s state postconviction proceedi ng was
infected with unreliability due to him being denied
constitutionally conpetent and effective representation.
Counsel is a statutory right in Florida and said right nust be
saf eguarded by appoi ntment of conpetent counsel, and case | aw
fromthis Court requires conpetent and effective
representation in capital postconviction proceedings. M.
Zack has been deni ed due process of |aw and his postconviction
attorney's inconpetence denied hima full and fair hearing.

Cl aims were wai ved and abandoned wi t hout M. Zack's know edge,
participation, or consent. The clainms presented were
unsubst anti ated through errors of comm ssion and oni ssion.

M . Zack has been severely prejudiced thereby and a new 3. 850

proceeding is required.
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ARGUVMENT
ARGUMENT |

THE CI RCU T COURT ERRED | N DENYI NG MR

ZACK' S CLAI M THAT HE WAS DENI ED THE RI GHT

TO EFFECTI VE ASSI STANCE OF COUNSEL WHEN HI S

TRI AL COUNSEL FAI LED TO CHALLENGE THE DNA

EVI DENCE | NTRODUCED AT HI'S TRIAL IN

VI OLATI ON OF THE FI FTH, SI XTH, EI GHTH AND

FOURTEENTH AMENDMENTS TO THE UNI TED STATES

CONSTI TUTI ON.

During M. Zack’'s capital trial, the State presented DNA
evi dence that incul pated M. Zack in the Escanbia and Okal oosa
hom ci des and the Panama City burglary. Florida Departnent of Law
Enforcement Agent Tim McClure testified at trial that he conducted
PCR- DNA anal ysis on several itens of evidence (T. 656-90). Agent
McCl ure not only described his DNA anal ysis and his opinions about
the result, he also testified as to the statistics he formed in his
analysis (T. 672-3, 683). Specifically, Agent MClure testified that
he had only ever testified in court twice — once as to DNA and once
as to serology (T. 658) Agent McClure did not specifically testify as
to what aspect of DNA analysis to which he had previously testified.
Def ense counsel, aske Agent MClure no questions about his experience
and did not object to his testinony (T. 658).
Agent McClure tested bl ood sanples from M. Zack, Ms. Smth and

Ms. Russillo (T. 666, 669-70). In conducting the testing, Agent

McCl ure used six markers (T. 667). He also tested the vagi nal swab

fromM. Smth and testified that the makers correlated to the
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profile of M. Zack to 1 in 18,700 Caucasian individuals (T. 671-2).
He al so conducted DNA anal ysis on several other exhibits which were
stained with blood (T. 674-84). Sone of those exhibits included M.
Zack’s cl othes and shoes and the vehicles involved in the Escanbia
and Okal oosa hom cides (T. 674-84).

Agent McClure testified to other statistical issues, such as
the |ikelihood of the DNA type of Ms. Smth and Ms. Russillo, which
al so correlated to several exhibits, in Caucasian individuals.

Upon cross-exam nation, it became clear that trial counsel had
no i dea about fundamentals of the testing or the significance of the
anal ysis and the statistics:

Q Okay. Thank you. When you talk about
t he donors of the DNA, M. MClure, you talked
about the mother and the father, and | take it
fromthe letters that you' ve used here, if | -
if my blood type is A negative, for instance,
and ny wife’'s blood type is O and that’'s ny
son sitting over there, would he have A and O

conbi nati ons of bl ood?

A: Well, you re tal king about the ABO
bl ood type and not the DNA type.

Q So is that different?
A Yes, sir, it is.

Q Okay, so we’'re not tal king about
bl ood types when you' re tal king about --

A: No, sir, we're tal king about the
DNA type that | got fromthe bl ood.

MR. KILLAM Okay, Thank you.
(T. 690).
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Foll owi ng the testinmony of Agent McClure, the State al so
presented the testinmony of FDLE Agent Karen Barnes (T. 691-
701). Agent Barnes conducted RFLP DNA anal ysis on a few of
the sanme itens that Agent MClure tested — the boxer shorts,
jeans and tee-shirt (T. 697-9). Agent Barnes only used five
markers (T. 696). Likew se, Agent Barnes also testified as to
the statistical probability of the results she obtained, which
were significantly greater that Agent MClure s analysis (T.
697-9). Agent Barnes admitted that she had no idea where the
cuttings cane fromon the boxer shorts (T. 700).

Trial counsel never chall enge the DNA anal ysis,
qualifications of the exam ners or statistical analysis at

trial or pretrial. Trial counsel’s perfornmance was deficient.

“In admtting the results of scientific tests and
experinments, the reliability of the testing nethods is at
i ssue, and the proper predicate to establish that reliability

must be laid.” Muirray v. State, 838 So. 2d 1073, 1078 (Fl a.

2002). Also, because the State was seeking to introduce the
DNA test results, it bore the burden of proving the general
acceptance of “both the underlying scientific principle and
the testing procedures used to apply that principle to the

facts of the case at hand.” Ramirez v. State, 651 So. 2d 1164,

1168 (Fla. 1995). In M. Zack’'s case, trial counsel failed to
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make the State nmeet its burden, despite the fact that they
coul d not do so.

This Court has explained the process of exam ning
scientific evidence as a four step process:

The adm ssion into evidence of expert
opi ni on testinony concerning a new or novel
scientific principle is a four-step
process. First, the trial judge nust
det ermi ne whet her such expert testinony
wi Il assist the jury in understanding the
evidence or in determning a fact in issue.
Second, the trial judge nust deci de whet her
the expert’s testinmony is based on a
scientific principle or discovery that is
“sufficiently established to have gai ned
general acceptance in the particular field
in which it belongs. This standard,
currently referred to as the “Frye test”,
was expressly adopted by this Court in
Bundy v. State, 471 So. 2d 9, 18 (Fla.
1985) . . . The third step in the process
is for the trial judge to determ ne whet her
a particular witness is qualified as an
expert to present opinion testinmny on the
subject in issue. All three of these steps
are decisions to be made by the trial judge
al one. Fourth, the judge may then allow
the expert to render an opinion on the
subject of his or her expertise, and it is
then up to the jury to determ ne the
credibility of the expert’s opinion, which
it may either accept or reject.

Ramrez v. State, 651 So. 2d 1164, 1166-7 (Fl a.

1995)(citations omtted).

As to step two, evidence based on a novel theory is
i nherently unreliable and i nadm ssible in a | egal proceeding

unl ess the theory has been adequately tested and accepted by
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the scientific community. See Frye v. United States, 54 App.
D.C. 46 (D.C. Cir. 1923).

In Murray v. State, this Court addressed whet her PCR DNA

testing was adm ssible in a nurder trial. 692 So. 2d 157 (Fl a.
1997). This Court found that it was not. 1d. at 163.

Furthernore, the second step of the DNA testing process
relies upon “the cal culation of population frequency

statistics and popul ati on genetics” Brimv. State, 695 So. 2d

268, 270 (Fla. 1997). “Accordingly, calculation techniques in
determ ni ng and reporting DNA popul ation frequencies nust al so
satisfy the Frye test.” |d.

Trial counsel failed to ask a single question or
chal | enge the population statistics. Trial counsel was
ineffective in every regard as to the DNA evi dence.

Clearly, had trial counsel challenged the PCR DNA

anal ysis and results, they would have been excluded. In
Murray |, a case decided six nonths prior to M. Zack’'s

capital trial, this Court held that the PCR DNA nmet hod did not
neet the Frye test for adm ssibility and shoul d have been
excluded fromthe trial. 692 So. 2d 157, 163 (Fla. 1997). Had
trial counsel challenged this evidence it too would have been
excl uded.

Furthernmore, the inexperience of the |ab analyst would
have supported excl usion of the evidence.
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As to the RFLP analysis, it too was primtive and only
considered five markers. |Indeed, FDLE Anal yst Barnes was
unsure as to where the cuttings from M. Zack’s boxer shorts
even came from And, the statistical analysis was never
expl ained in order to determ ne whether or not it net the
standards in the scientific conmunity.

At the evidentiary hearing, trial counsel testified that
he did not challenge the DNA evidence for strategic
reasons. (PC-R. 349). M. Killamdid not believe that the DNA
evi dence affected the case (PC-R 359). M. Killam explained
that the evidence was going to show that M. Zack was invol ved
in the nurders, so he decided not to argue that the DNA
anal ysis was incorrect (PC-R 375). The |ower court credited
trial counsel’s testinmony that challenging the evidence woul d
have caused himto lose credibility with the jury (PC-R 570).

However, trial counsel’s expl anati ons nake no sense.
First, nmoving to exclude the evidence and request a Frye
heari ng woul d have occurred prior to the trial, outside the
presence of the jury, thus there was no issue about | o0sing
credibility with the jury. And under Murray, the PCR DNA
anal ysis was i nadm ssible, so trial counsel had no reason not
to nove to exclude it.

Furthernore, trial counsel’s excuse that there was
evi dence of M. Zack’s involvement in the hom cide and crines
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failed to recogni ze the power of scientific testinony,

specifically about DNA, has on a jury. |In Hayes v. State,

this Court acknow edged:
Forensi ¢ DNA anal ysis should be

governed by the highest standards of

scientific rigor in analysis and

interpretation. Such high standards are

appropriate for two reasons: the probative

power of DNA typing can be so great that it

can outweigh all other evidence in a trial;

and the procedures for DNA typing are

conpl ex, and judges and juries cannot

properly wei gh and eval uate concl usi ons

based on different standards of rigor.
660 So. 2d 257, 263-4 (Fla. 1995)(enphasis added). This
Court’s recognition of the power of DNA evidence cane two
years before M. Zack’s trial. Certainly, an experienced
trial attorney would not be so naive to believe that the DNA
evidence didn't matter because there was other evidence of M.
Zack’s guilt. Trial counsel’s role was to chall enge the
i ncul patory evi dence.

Trial counsel did not challenge the DNA evidence, not
because of a strategic reason, but because he did not
understand it. During his questioning of Agent McClure it was
clear that trial counsel had no understandi ng of DNA anal ysis
or what standards were used in determ ning whether or not the

evi dence was adm ssible. (See T. 690).

Trial counsel unreasonably failed to challenge the DNA
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evi dence — evidence that would have been excluded had he done

so. Trial counsel was ineffective. M. Zack is entitled to

relief.
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ARGUVMENT |
THE Cl RCU T COURT ERRED | N DENYI NG MR.
ZACK S CLAI M THAT HE WAS DENI ED THE RI GHT
TO EFFECTI VE ASSI STANCE OF COUNSEL WHEN HI S
TRI AL COUNSEL CAUSED HI M TO TESTI FY AT HI' S
CAPI TAL TRAI L W THOUT PREPARI NG H M OR
EXPLAI NI NG THAT HE WOULD BE SUBJECT TO
CROSS EXAM NATI ON I'N VI OLATI ON OF THE
FI FTH, SI XTH, EI GHTH AND FOURTEENTH

AMENDMVENTS TO THE UNI TED STATES
CONSTI TUTI ON.

Trial counsel called M. Zack to testify during the guilt
phase of his capital trial (T. 1086-1167). M. Zack’'s
testi mony was confusing, non-responsive and at tinmes nmade no
sense. M. Zack did not even know how many tines he had been
convicted of a crinme (T. 1086).

M. Zack was unaware that it was his choice whether he
testified or not and did not know he was going to testify
until he was called (T. 432). Trial counsel did not prepare
M . Zack or explain that he would be cross examned (T. 433-
4). |If M. Zack had known that it was his choice to testify
and that he would be subject to cross exam nati on, he woul d
not have taken the stand (T. 455).

Trial counsel testified that he wanted M. Zack to
testify (T. 465). He wanted to “get M. Zack’s story into
evi dence” so that he could argue it to the jury (T. 466).
Trial counsel recalled that he did explain to M. Zack that he

could be cross examned (T. 466).
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The | ower court found that trial counsel was nore
credi ble than M. Zack (PC-R. 575-6).

The | ower court erred in denying M. Zack’s claim Trial
counsel did not testify that he prepared M. Zack for his
testimony or even that he gave himthe choice to testify.

Rat her, trial counsel could only say that M. Zack understood
that trial counsel wanted to get M. Zack’s story into
evidence in order to argue it to the jury (T. 471-2).

However, even counsel’s reason for calling M. Zack to testify
made no sense. M. Zack had made statements to |aw
enforcenment about the crimes and those statenents were
admtted in evidence. So, the jury was well aware of M.
Zack’s story as to how the crines occurred. Likew se, trial
counsel introduced evidence of M. Zack’s background through
ot her wi tnesses, including his grandnother and sister. Thus,
M. Zack’s testinobny was unnecessary.

Calling M. Zack to testify allowed the State to
illustrate inconsistencies between M. Zack’s statenents and
testimony which the State then used to characterize M. Zack
as a liar. The State also used M. Zack’s testinony against
himin his closing argunent (T. 1373-4).

Under the Fifth Amendnent of the United States
Constitution and Article I, 8 9 of the Florida Constitution,
M, Zack had an absolute right not to testify. In M. Zack’s
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case, he had no choice; he was only told that he had to get
his story before the jury so that his counsel could argue it.
Furthernmore, trial counsel exacerbated the damage of M. Zack
testifying by failing to prepare him

Counsel has "a duty to bring to bear such skill and
know edge as will render the trial a reliable adversari al

testing process." Strickland v. Washington, 466 U.S. 668

(1984). Counsel's highest duty is the duty to investigate and
prepare. Where, as here, counsel unreasonably fails to

i nvestigate and prepare, the defendant is denied a fair
adversarial testing process and the proceedings' results are

rendered unreliable. See, e.q., Kimmelman v. Mrrison, 477

U.S. 365, 384-88 (1986) (failure to request discovery based on
m st aken belief state obligated to hand over evidence);

Henderson v. Sargent, 926 F.2d 706 (8th Cir. 1991)(failure to

conduct pretrial investigation was deficient performnce);

Chambers v. Arnmontrout, 907 F.2d 825(8th Cir. 1990)(en banc)

(failure to interview potential self-defense w tness was

i neffective assistance); Nixon v. Newsone, 888 F.2d 112 (11th
Cir. 1989)(failure to have obtained transcript witness's
testimony at co-defendant's trial was ineffective assistance);

Code v. Montgonery, 799 F.2d 1481, 1483 (11th Cir. 1986)

(failure to interview potential alibi wtnesses).
In M. Zack’s case, trial counsel failed to properly
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advise his client or prepare himfor testifying. The result

was devastating to M. Zack's defense. Relief is proper.
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ARGUMENT | I'1

THE Cl RCU T COURT ERRED | N DENYI NG MR.
ZACK' S CLAIM THAT HI'S TRI AL COUNSEL WAS

| NEFFECTI VE I N H S REMARKS TO THE JURY | N
VI OLATION OF MR. ZACK' S FI FTH, SI XTH

El GHTH AND FOURTEENTH AMENDMENT RI GHTS.

In Strickland v. WAshington, 466 U S. 668, 688 (1984) the

Suprenme Court held that counsel has a "duty to bring to bear

such skill and know edge as will render the trial a reliable

adversarial testing process.” Strickland requires a defendant
to plead and show. 1) unreasonable attorney perfornmance, and
2) prejudice. Courts have recognized that in order to render

reasonably effective assistance an attorney nust present "an
intelligent and know edgeabl e defense” on behalf of his

client. Caraway v.Beto, 421 F.2d 636, 637 (5th Cir. 1970). An

attorney is responsible for presenting argunment consistent

with the applicable principles of law. Harrison v. Jones, 880

F.2d 1279 (11th Cir. 1989).

M. Zack was denied the effective assistance of counsel
when his counsel made prejudicial remarks to the jury during
hi s opening statenent and cl osing argunent.

Trial counsel was deficient, and denied the effective
assi stance of counsel during his various argunents before the
jury because he exacerbated the theory of the State s case,
and he presented the defendant in poor light, and in a
di stasteful, incrimnating manner before the jury. The
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cunul ative effect of the argunents by trial counsel was to
allow the jury an opportunity to convict based upon the

def endant’ s bad character, or to convict because of his
voluntary, inpulsive and brutal conduct, as admtted by his
own | awyer.

During his opening statenent, trial counsel told the
jury: “It looks real bad . . . he’'s done a lot of stuff.” (T.
190). Trial counsel later characterized the hom cide by
saying that M. Zack “brutally, brutally killed” the victim
(T. 192). During closing argunent, trial counsel stated: “I
agree with the State”, and that the crinme scene was a
“horrible, messy scene” (T. 1421). And, trial counsel again
reiterated that M. Zack: “brutally killed the [victim.”

At the evidentiary hearing, trial counsel testified that
he knew both murders were adm ssible, so he conceded themto
the jury (T. 393-4). But, trial counsel attenpted to show the
jury that the crines were not conmtted due to any purposeful
conduct (PC-R 395).

The | ower court found that trial counsel’s strategy was
to avoid the death penalty and to show that M. Zack coul d not
formthe premeditation required to be convicted of the crines
(PC-R. 578-9). The lower court’s order was in error

First, trial counsel’s concessions both in opening and
cl osing argunments “were the functional equivalent of a guilty
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plea to first-degree” preneditated nurder. Harvey v. State,

_So. 2d ___ (Fla. July 3, 2003), 2003 Fla. Lexis 1140, *5.
I n opening statenent, trial counsel told the jury that M.
Zack had commtted the offenses, but that he was unable to
formprenmeditation (T. 190). Yet, because M. Zack was
charged with sexual battery, robbery and the jury was
instructed that they could find that M. Zack was guilty of
first degree nurder if they found that he had conmtted a
burgl ary, he effectively pleaded M. Zack guilty. In fact,
trial counsel never challenged the burglary or robbery

charges. Trial counsel did challenge the sexual battery

charge. See also Nixon v. State, 758 So. 2d 618 (Fla. 2000).
As in Harvey and Nixon, M. Zack pleaded not guilty and
did not consent to trial counsel’s strategy of concedi ng
felony first-degree nurder. Thus, as this Court has held,
trial counsel’s performance constituted per se ineffective

assi stance of counsel and anmpbunted to a violation of United

States v. Cronic, 466 U. S. 648 (1984).

Al'so, trial counsel could have articulated his defense
wi t hout having to tell the jury that M. Zack 's had done “a
| ot of stuff.” (T. 190), or that he “brutally, brutally

killed” the victim(T. 192).?2

Trial counsel could have sinply told the jury that the
defense did not contest that M. Zack caused the victins’
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Trial counsel’s performance in opening statenments and
cl osing argunents was deficient. Had trial counsel perforned
effectively, M. Zack would not have been convicted of first-
degree nmurder. Relief is warranted.
ARGUMENT | V

THE LOVWER COURT ERRED | N SUMVARI LY DENYI NG
MR. ZACK S CLAI MS.

The | ower court erred when it summrily denied two of M.
Zack’s claims (PC-R 567-81).
A. THE TRI AL COURT ERRED | N FAI LI NG TO ORDER A FRYE HEARI NG

I N VI OLATION OF MR. ZACK' S FI FTH AND FOURTEENTH AMENDNMENT

RI GHT TO DUE PROCESS OF LAW

As stated in Argunment |, during M. Zack’s capital trial,
the State presented DNA evi dence that incul pated M. Zack in
t he Escanbi a and Ckal oosa hom ci des and the Panama City
burglary. The evidence was presented through two Fl orida
Departnent of Law Enforcenent agents (T. 656-90; 691-701).

The trial court was obligated to conduct a Frye hearing
in order to determ ne whether or not the DNA anal ysis,

including the statistical analysis was adm ssi bl e.

In Frye v. United States, 293 F. 1013, 1014 (D.C. Cir.

1923), a trial judge nust determne if an expert’s testinmony

deat hs, but that he did not do so in any nmanner that was
consistent with first degree murder. The defense also could
have argued that M. Zack was invited into the victims hone,
so he was not guilty of burglary.
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is based on a scientific principle or discovery which is
sufficiently established to have gai ned general acceptance in
the field.

Furthernore, in Hayes v. State, this Court recognized

that the “adm ssibility of DNA evidence in the courts
t hroughout the country has been an issue of considerable
interest and concern” because of the “substantial questions
surroundi ng DNA typing, reliability and nmethodol ogy standards
.” 660 So. 2d 257, 262 (Fla. 1995).
Because of the concerns about DNA anal ysis and the
requi renent that the courts nake the findings as to the first
three steps of adm ssibility, the trial court should have
ordered a Frye hearing prior to the adm ssion of the DNA

evidence. See Ramirez v. State, 651 So. 2d 1164, 1166-7 (Fl a.

1995) .

B. MR. ZACK S DEATH SENTENCE | S EXCESSI VE AND VI OLATES THE
El GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

At trial, a plethora of evidence was introduced, both at
the guilt and penalty phases of M. Zack’s capital trial,
concerning M. Zack's horrific and torturous chil dhood and
adol escence and his struggle with nental health problenms. In
sum trial counsel introduced evidence of the dysfunctional
and abusive environment in which M. Zack was raised. M.

Zack’s nother drank heavily while she was pregnant (T. 1701-
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4). In fact, M. Zack was born early, after his nother was in
a car accident which caused her to go into labor (T. 1705).
M. Zack’s natural father abandoned hi m when he was | ess than
a year old (T. 1708). As a child and teenager, M. Zack was
noved from honme to home, even spending time in nmental
institutions and foster care because he was a difficult child
and his nother wanted to spare himfrom further abuse (T.
1663-7). M. Zack’'s stepfather, Tony Mdkiff, violently
abused M. Zack, physically, sexually and nentally. M.
M dkiff jerked M. Zack by the hair, put scal ding spoons to
his tongue and forks to his penis, beat him about the face
with his fists, kicked himwth spurs, created devices to give
M. Zack an electric shock if he wet the bed and sexually
abused him M. Zack was al so abused while in foster care.

In addition to the horrific background information, trial
counsel presented nental health testinony through four
experts: Drs. WIIliam Spence, M chael Maher, Barry Crown and
Janmes Larson. Dr. Spence had evaluated M. Zack prior to the
crinmes and believed that he suffered from PTSD, chronic
depression and addiction (T. 1825-9). He believed M. Zack
need residential treatnment (T. 1830).

Dr. Larson agreed with Dr. Spence’s diagnosis (T. 1862).
Dr. Larson testified that M. Zack’s nental inpairnments were
simlar to those of a mldly nmentally retarded i ndividual and
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that they indicated possible brain damage (T. 1866). Dr.
Larson believed that at the time of the crime M. Zack was
under extrene enotional distress and his ability to appreciate
the crimnality of his conduct was substantially inpaired (T.
1873).

Dr. Crown concurred that the statutory nental health
mtigators were present at the tine of the crimes (T. 1909-
10). Dr. Crown al so evaluated M. Zack and determ ned that he
suffered fromfetal alcohol syndrome (T. 1892), as well as
PTSD (T. 1907).

Dr. Maher, who evaluated M. Zack following the guilt
phase agreed with the other experts as to M. Zack’s diagnosis
and the presence of the nental health mtigators (T. 1929-57).

Additionally, M. Zack’s 1Qis in the range of | ow
intelligence and he denpnstrates inpairnents that are conmmonly
associated with nentally retarded individuals. |Indeed, Dr.
Larson testified that M. Zack had a nental age of fifteen and
t he enotional age of a ten-year old. And, Dr. Crown testified
that his testing showed M. Zack had the nental age of an
el even year ol d.

In Allen v. State, this Court held that “the death

penalty is either cruel or unusual if inposed upon one who was
under the age of sixteen when committing the crinme.” 636 So.
2d 494, 497 (Fla. 1999). Thus, M. Zack’s nental and
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enotional age should prohibit himfrombeing eligible for the
deat h penalty.

In Atkins v. Virginia, the United States Suprene Court

stated: “A claimthat punishnment is excessive is judged not by
t he standards that prevailed in 1685 when Lord Jeffreys
presi ded over the ‘Bloody Assizes’ or when the Bill of Rights
was adopted, but rather by those that currently prevail.” 122
S.Ct. 2242, 2247 (2002). The Court concluded that the death
penalty is excessive in regard to nentally retarded persons
and the constitution “places a substantive restriction on the
States’ power to take the life” of a nmentally retarded
of fender. 1d. at 2252.

At M. Zack’s trial, the sentencing judge found that four
mtigating circunmstances were entitled to little weight: 1)
t he defendant committed the crine while under extrene nental
or enotional disturbance; 2) the defendant was acting under
extreme duress; 3) the defendant | acked the capacity to
appreciate the crimnality of his conduct or to conformhis
conduct to the requirenments of the |aw, and 4) nonstatutory
mtigating factors of renorse, voluntary confession and good

character while incarcerated. Zack v. State, 753 So. 2d 9, 13

(Fla. 2000).
The evidence at trial was overwhel m ng that M. Zack
suffered fromnnental and enotional inpairnments.

39



The very same situation as in M. Zack’s case was before

this Court in Crook v. State, 813 So. 2d 68 (Fla. 2002).

Crook had a low 1Q frontal |obe brain damage, his reading
ability was of a first grader, and he was borderline nentally
retarded. This Court ruled that “Crook was borderline
mentally retarded and given the significance that borderline
nmental retardation may have in considering whether the death
penalty is appropriate in a given case, we hold that the tri al
court erred in rejecting the uncontroverted evidence that
Crook was borderline nentally retarded.” Id. at 77. This
Court also inferred that when considering nmental retardation
as a mtigating factor for inposing the death penalty,
soci ety’s understandi ng of mental retardation continues to
evol ve, and nmental retardation is a severe and permanent
i npai rnment which affects al nbst every aspect of a person’s
life. Such is true with M. Zack.

M. Zack falls into the sane category as a nentally
retarded individual. Accordingly, his death sentence is

excessive and a life sentence should be inposed.

ARGUMENT V

THE LOVWER COURT ERRED | N DENYI NG MR. ZACK' S
CLAI M THAT FLORI DA’ S CAPI TAL SENTENCI NG
SCHEME VI OLATES THE FI FTH, SI XTH, EI GHTH
AND FOURTEENTH AMENDMENTS TO THE UNI TED
STATES CONSTI TUTI ON, AS EVI DENCED BY RI NG
V. ARI ZONA, RENDERI NG MR. ZACK' S DEATH
SENTENCE | LLEGAL AND ENTI TLES HIM TO A LI FE

40



SENTENCE.
In the circuit court, M. Zack raised a claimpursuant to

the United States Suprenme Court decision in Ring v. Arizona,

536 U.S. 584 (2002). In Ring, the Supreme Court held that the
Si xth Amendnent to the United States Constitution requires

t hat when aggravating factors are statutorily necessary for

i nposition of the death penalty, they nust be found beyond a
reasonabl e doubt by a jury:

[We overrule Walton [v. Arizona, 497 U S
639 (1990),] to the extent that it allows a
sentenci ng judge, sitting without a jury,
to find an aggravating circumnmstance
necessary for inposition of the death
penalty. . . . Because Arizona's
enuner at ed aggravating factors operate as
‘“the functional equivalent of an el ement of

a greater offense,” . . . the Sixth
Amendnent requires that they be found by a
jury.

Ring, 536 U S. at 609 (citations omtted). The Court’s ruling

was in conformty with its earlier ruling in Apprendi v. New

Jersey, where the Suprene Court held, “If a State nakes an
increase in a defendant’s authorized puni shment contingent on
the finding of a fact, that fact--no matter how the State

| abel s it--nmust be found by a jury beyond a reasonabl e doubt.”
530 U.S. at 482-83. Ring applied Apprendi to the category of
capi tal nurder cases and concluded any fact rendering a person

eligible for a death sentence is an el enent of the offense.
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536 U. S. at 604, quoting Apprendi, 530 U S. at 494 (“In
effect, ‘“the required finding [of an aggravating circunstance]
expose[d] [Ring] to a greater punishnment than that authorized
by the jury's guilty verdict’”). The Suprenme Court has even
nore recently el aborated upon the neaning of Ring. 1In

Sattazahn v. Pennsylvania, 123 S.Ct. 732, 739 (2003), the

Supreme Court expl ai ned:
Put sinply, if the existence of any fact
(other than a prior conviction) increases
t he maxi mnum puni shment that nay be inposed
on a defendant, that fact-no matter how the
State | abels it— constitutes an el enent,
and rmust be found by a jury beyond a
reasonabl e doubt .

In Ring, the Supreme Court noted that Arizona was one of
five states that commtted sentencing factfinding and the
ultimate sentencing decision to judges. Ring, 536 U S. at 609
n. 6 (the other four were identified as Col orado, I|daho,

Mont ana, and Nebraska). The Supreme Court further noted that
four additional states had hybrid capital sentencing schenes.
Id. (Al abama, Del aware, Florida, and Indiana). Subsequently,

it has been recogni zed that additional hybrid states were

over|l ooked by the United States Suprenme Court. Johnson v.

State, 59 P.3d 450, 460 (Nev. 2002) (under Nevada |aw, the
judge determ nes the sentence in a capital case if the jury is

unable to return a unani nous verdict inposing either a death
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or alife sentence); State v. Whitfield, 107 S.W3d 253 (M.
2003) (under M ssouri law, the judge determ nes the sentence in
a capital case if the jury is unable to return a unani nous
verdi ct inposing either a death or a life sentence).® 1In

Summerlin v. Stewart, 341 F.3d 1082 (9" Cir. 2003) (in banc),

the in banc Ninth Circuit concluded that Ring announced
substantive crimnal |aw which by definition applied
retroactively. Further, the in banc Ninth Circuit concl uded
that Ring error was structural error not subject to harm ess
error anal ysis.

In M. Zack’s case, the circuit court denied M. Zack’'s
claimand found that Florida s capital sentencing schene is
constitutional and has been held to be so by this Court (PC-R
580-1). The court also held that Ring is not retroactive (PC-
R. 580-1). And the court, in error found that even if Ring
were to be applied to M. Zack’s case, the finding of the
aggravator that the crime was committed while M. Zack was on
fel ony probation was sufficient, and need not be found by the

jury, for a death sentence (PC-R 580-1).

SEven though the United States Suprene Court in its
opi ni on did not suggest that Ring had any inplications for the
capital sentencing schenmes in Nevada or M ssouri, the courts
in those states took the logic of the decision in Ring,
anal yzed their state |l aw, and reached the concl usion that
under the principles enunciated in R ng that Sixth Amendnent
error was present in individual cases.
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The circuit court erred in its holdings. First, in

Bottoson v. Moore and King v. ©Moore, this Court’s decisions

were reached on the nerits; the decisions did not go off on
any procedural ground; nor did it hold that, if Ring

i nval i dated the Florida procedure used to sentence Bottoson
and King to death, that the petitioners could not claimthe
benefit of such a ruling under Florida's established criteria
for determ ning the retroactive application of constitutional
deci sions of the United States Supreme Court in Florida

capi tal cases.

Furthermore, the majority of the justices held that Ring
and Apprendi did apply to Florida’s capital sentencing
pr ocedur es.

M. Zack’s case presents many of the problens identified
in Bottoson and King which entitle M. Zack to relief. Before
the trial began, M. Zack specifically challenged Florida's
capital sentencing schenme for a variety of reasons, some of
whi ch Ring addressed. For exanple, M. Zack chall enged the
statute based on the fact that the vague and overbroad
aggravators, |ike heinous, atrocious or cruel, nmake inpossible
for this Court to conduct a proportionality analysis (R 12-
26). Likew se, M. Zack challenged the statute because it is
anmbi guous as to the role of the judge and creates appellate
probl ens for review when error is commtted at the penalty
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phase (R 38-51). M. Zack also challenged the fact that
there was no requirenent for a special verdict form and that
t he verdict need not be unaninous as to the individual
aggravators (R 38-51).

Al so, during the proceedings at trial, the trial judge,
prosecut or and defense counsel told the jury that they would
be maki ng a “recommendati on” to the judge and that their role
was “advisory” (T. 97, 99, 124, 128, 1591, 1605).

The jury was instructed upon six aggravating
circunstances. The totality of the instructions given the
jury on these aggravating circumstances were:

The aggravating circunmstances which
you may consider are limted to any of the
following that are established by the
evidence: No. 1, the crinme for which
M chael Duane Zack, Ill, is to be sentenced
was commtted while he had been previously
convicted of a felony and was under
sentence of inprisonment or on felony
probati on; secondly, the crinme for which
the defendant is to be sentenced was
commtted while engaged in the commi ssion
of, an attenpt to commt, or flight after
commtting or attenpting to conmt the
crime of robbery or sexual battery or
burglary; third, the crinme was committed
for the purpose of avoiding or preventing a
| awful arrest or effecting an escape from
custody; four, the crime for which the
def endant was to be sentenced was committed
for financial gain; five, the crinme for
whi ch the defendant is to be sentenced was
especi ally hei nous, atrocious, or cruel.

“Hei nous” means extrenmely w cked or
shockingly evil. *“Atrocious” neans
outrageously w cked and vile. *“Cruel”
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nmeans designed to inflict a high degree of
pain with utter indifference to or even
enj oynent of the suffering of others.

The kind of crime intended to be
i ncluded as heinous, atrocious or cruel is
one acconpani ed by additional acts that
show that the crime was consciencel ess or
pitiless and was unnecessarily torturous to
the victim

Six, the crime for which the defendant
is to be sentenced was commtted in a cold,
cal cul ated and preneditated manner and
wi t hout any pretense of noral or |egal
justification.

“Col d” neans the nmurder was the
product of cal mand cool reflection, and
not an act pronpted by enotional frenzy,
panic or a fit of rage. “Calculated” neans
havi ng a careful plan or prearranged design
to commt nurder.

As | have previously defined for you,

a killing is preneditated if it occurs

after the defendant consciously decides to
kill. The decision nust be present in the
mnd at the time of the killing. The |aw

does not fix the exact period of tinme that
must pass between the formation of the
premeditated intent to kill and the
killing. The period of time nust be |ong
enough to allow reflection by the

def endant. The preneditated intent to kil
must be formed before the killing.
However, in order for this aggravator to
apply, a heightened | evel of preneditation
denmonstrated by a substantial period of
reflection is required.

A pretense of noral or |egal
justification is any claimof justification
or excuse that, though insufficient to
reduce the degree of nurder, neverthel ess
rebuts the otherw se cold, calculated or
prenedi tated nature of the murder.

* * %

If you find the aggravating
circunstances do not justify the death
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penal ty, your advisory sentence should be
one of life inprisonment w thout
possibility of parole.

Shoul d you find sufficient aggravating
circunstances do exist, it will then be
your duty to determ ne whether mtigating
ci rcunst ances exist to outweigh the
aggravating circunstances.

(T. 2108-11). M. Zack had no prior violent felony
convictions and this aggravator was not considered.*

The jury was al so advised that it was its duty to render
to the Court an advisory sentence (T. 2113). Thereafter, an
advi sory verdict was returned stating, “A mjority of the jury
by a vote of 11 to 1 advise and recomend to the Court that it
i npose the death penalty for M chael Duane Zack, 111" (T.
2117).

The trial court inposed a sentence of death (R 859-75),
and found the sanme aggravating circunstances upon which the
jury was instructed (1d.).

On direct appeal, this Court struck two of the

aggravating factors on which the jury and | ower court relied.

Zack v. State, 753 So. 2d 9 (Fla. 2000)(finding error occurred

because the avoid arrest aggravator did not apply in M.

Zack’ s case and in the application of the felony probation

“The fact that M. Zack’s death sentence was not dependent
upon the “previously convicted of a crine of violence”
aggravating circunstance distinguishes M. Zack’s case from
that of M. Bottoson and M. King.
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aggravat or) .

Anot her, problemis that M. Zack was never charged with
burglary, or attenpted burglary. M. Zack requested a speci al
verdict form be used, but the court denied his request (T.
1332-3). So, it is likely that the jury made no unani nous
finding, beyond a reasonable doubt, in the guilt phase or even
in the penalty phase that M. Zack commtted the crime during
the course of a burglary. These errors that occurred at M.
Zack’ s penalty phase entitle himto relief.

Al so, the Court’s finding that Ring is not retroactive

was in error. Under Wtt v. State, 387 So. 2d 922 (1980), a

change in | aw supports postconviction relief in a capital case
when “the change: (a) emanates fromthis Court or the United
St ates Supreme Court, (b) is constitutional in nature, and (c)
constitutes a devel opment of fundanmental significance.” 1d. at
931. The first two criteria are met here. In elaborating
what “constitutes a devel opnent of fundamental significance,”
the Wtt opinion includes in that category “changes of |aw

whi ch are of sufficient magnitude to necessitate retroactive
application as ascertained by the three-fold test of Stovall

[v. Denno, 388 U. S. 293 (1967)] and Linkletter [v. Walker, 381

U.S. 618 (1965)],” adding that “G deon v. Wainwright . . . is

the prime exanple of a |law change included within this
category.” See Witt, 387 So. 2d at 929.
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This three-fold test considers “(a) the purpose to be
served by the new rule; (b) the extent of reliance on the old
rule; and (c) the effect on the adm nistration of justice of a
retroactive application of the newrule.” See id. at 926. It
is not an easy test to use, because there is a tension at the
heart of it. Any change of |aw which “constitutes a
devel opnent of fundamental significance” is bound to have a
broadly unsettling “effect on the adm nistration of justice”
and to upset a goodly measure of “reliance on the old rule.”
The exanple of G deon — a profoundly unsettling and upsetting
change of constitutional |aw — makes the tension obvious. How

the tension is resolved ordinarily depends nostly on the first

prong of the Stovall-Linkletter test — the purpose to be
served by the new rule — and whether an analysis of that
pur pose reflects that the newrule is a “fundanental and

constitutional |aw change[] which cast[s] serious doubt on the
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veracity or integrity of the original trial proceeding.” See
Wtt, 387 So. 2d at 929.
Two considerations call for recognizing that the

Apprendi -Ring rule is such a fundanental constitutional

change: First, the purpose of the rule is to change the very
identity of the decisionmker with respect to critical issues
of fact that are decisive of life or death. |In the nopst basic
sense, this change renedies a “‘structural defect [ ] in the

constitution of the trial nechani sm Sullivan v. Louisiana,

508 U.S. 275, 281 (1993): it vindicates “the jury guarantee .
[as] a ‘basic protectio[n]’ whose precise effects are
unmeasur abl e, but wi thout which a crimnal trial cannot

reliably serve its function.” Id. In Johnson v. Zerbst, 304

U.S. 458 (1938) — which was the taproot of G deon V.

Wai nwright, the Suprenme Court held that a denial of the right
to counsel could be vindicated in postconviction proceedi ngs
because the Sixth Amendnent required a |awer’s participation

inacrimnal trial to “conplete the court”, see Johnson, 304

U.S. 458; and a judgnment rendered by an inconplete court was
subject to collateral attack. Wat was a nere imginative

nmet aphor in Johnson is literally true of a capital sentencing
proceedi ng in which the jury has not participated in the life-
or-death factfinding role that the Sixth Anmendnent reserves to
a jury under Apprendi and Ring: the constitutionally requisite
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tribunal was sinply not all there; and such a radical defect

necessarily “cast[s] serious doubt on the veracity or
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integrity of the . . . trial proceeding.” See Wtt, 387 So. 2d
at 929.

Second, “the jury trial provisions in the Federal and
State Constitutions reflect a fundanmental decision about the
exercise of official power — a reluctance to entrust plenary
powers over the life and |liberty of the citizen to one judge
or to a group of judges. Fear of unchecked power . . . found
expression . . . in this insistence upon conmunity

participation in the determ nation of guilt or innocence,”

Duncan v. Louisiana, 391 U. S. 145, 156 (1968) - including,
under Apprendi and Ring, guilt or innocence of the factual
accusations “necessary for the inposition of the death

penalty.” See Ring, 122 S. Ct. at 2443; Apprendi, 530 U. S. at
494-95. The right to a jury determ nation of factua
accusati ons has |long been the central bastion of the Anglo-
American | egal systeni s defenses against injustice.

The United States Supreme Court’s retraction of Hildw n

v. Florida, 490 U S. 638 (1989) and Walton v. Arizona, 490

U.S. 639 (1990) in Ring restores a right to jury trial that is
neither trivial nor transitory but “the nost transcendent
privilege which any subject can enjoy.” Contrary to the |ower
court’s order, M. Zack should not be denied its benefit
sinply because the Suprene Court tenporarily overl ooked the
poi nt before finally getting it right.
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The court also incorrectly denied M. Zack’s claim by
finding that due to the aggravator that the jury heard and the
sentencing court found, that M. Zack was on fel ony probation
at the tinme of the crime, M. Zack was not entitled to relief.
This Court struck the aggravator upon which the circuit court
relied to deny M. Zack's claim so the court inproperly

relied on the aggravator. Zack v. State, 753 So. 2d 9, 25

(Fla. 2000).

Finally, the circuit court also failed to | ook at the
jurisprudence that has devel oped in the wake of Ring. Not
surprisingly, the states | abeled by the United States Supreme
Court as being in the sane category as Arizona have generally
recogni zed that Sixth Amendnent error pervades their capital

sentencing schenes. State v. Fetterly, 52 P.3d 875 (Ildaho

2002) (in light of Ring, death sentence vacated and remanded

for further proceedings); State v. Gales, 658 N.W2d 604, 624

(Neb. 2003)(“It is clear that the jury nade no explicit
determ nation that any of the statutory aggravating
circunstances existed in this case. |Instead, that

determ nation was nade by a judge.”); Wldt v. People, 64 P.3d

256 (Col o. 2003) (death sentences vacated in consoli dated
direct appeal for two of the three individuals sentenced to
deat h under 1995 schene providing for three-judge panel to
conduct capital sentencing factfinding and cases remanded for
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the inmposition of life sentences); State v. Ring, 65 P.3d 915

(Ariz. 2003)(in a consolidated case involving those on
Arizona' s death row, Arizona Suprenme Court established
paraneters for evaluating each case for harm ess error
anal ysis).®> Each of these states has found that the necessary
facts under Ring to render the defendant death eligible were
not made by the jury at the guilt phase of the capital case.
Also, as to the hybrid states, such as Florida, courts
have al so acknow edged Ring’s inmpact on their capital
sentencing statutes. For exanple, in Indiana, the hybrid
sentencing scheme is enpl oyed not just in determ ning whether
to inmpose death, but also in determ ning what sentence to
i npose in nmurder cases not reaching the capital level. In

Bostnick v. State, 773 N E.2d 266 (Ind. 2002), the Indiana

Suprene Court was faced with a case in which the judge
overrode a jury’'s recomendati on agai nst a sentence of life
wi t hout parole. The Bostnick court concluded, “[t]he jury
during the sentencing phase was unable to reach a unani nous
recomendati on, and thus there was no jury determ nation
finding the qualifying aggravating circunstances beyond a

reasonabl e doubt.” |Id. at 273. Under the Indiana sentencing

SThese opi nions show disparity in application of harnl ess
error analysis to the Sixth Amendnment viol ation defined by

Ri ng.
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scheme, the judge nade the finding of the aggravating
circunstances necessary to warrant the inposition of life
wi t hout parole. “Because of the absence of a jury
determ nation that qualifying aggravating circunstances were
proven beyond a reasonabl e doubt, we nust therefore vacate the
trial court’s sentence of life wi thout parole.” 1d.°

Anot her case further illum nates Indiana |law and its

interplay with Ring.” In Overstreet v. State, 783 N E. 2d

1140, 1160-61 (Ind. 2003), while addressing a capital case,
the I ndiana Suprene Court explained, “[u]nder the terns of our
death penalty statute, before a jury can recommend a sentence
of death, it nust unaninmusly find that one or nore of the
charged aggravating circunstances was proven beyond a

reasonabl e doubt.”® In Overstreet, the defense had requested

6A sim | ar decision was reached in People v. Swift, 781

N. E.2d 292 (IIl. 2002)(non-capital application of Ring in a
murder case). There the Illinois Supreme Court stated, “the
‘sentencing range’ for first degree nmurder in Illinois is 20
to 60 years inprisonnent. This is the only range of sentence
perm ssi bl e based on an ordinary jury verdict of guilt.” 781

N. E. 2d at 300. Accordingly, a sentence above that range
i nposed after a judge found one aggravating factor was
overturned.

I'n Winkles v. State, 776 N. E.2d 905 (Ind. 2002), the
| ndi ana Suprenme Court found it unnecessary to consider the
inmplications of Ring in a successor post-conviction notion
because the defendant had been convicted of three nurders
t hereby rendering the defendant death eligible.

8The obvi ous and inportant distinctions fromFlorida
include: 1) the unanimty requirenment on which the jury is
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to have a special finding to this effect nade by the jury.
The I ndiana Suprene Court noted that on the basis of Hildw n

v. Florida, 490 U S. 638 (1989), the trial court had denied

the requested special verdict. No reversible error was found
because the jury had been explicitly instructed that this
unani nous finding beyond a reasonabl e doubt was necessary
before it could return a death recommendati on.?® In
anot her hybrid state, the Del aware | egi sl ature enacted

| egislation followi ng the decision in Ring. In pending
capital prosecutions, four questions were certified to the

Del aware Supreme Court in light of the new | egi slation passed
in an effort to conformwith Ring. The Del aware Suprenme Court

t hereupon undertook a review of Del aware’s capital sentencing

instructed, 2) the charging requirenent, and 3) the provision
under Indiana |law specifically requiring the jury to determ ne
whet her one or nore aggravating circunstances are present.

The I ndiana | egislature specifically defined the
eligibility issue solely upon the presence of one aggravating
circunstance. The Florida | egislature has defined the issue
differently, and has not sought to nodify the statute in the
wake of Ring. The sentencer is to determ ne whether
“sufficient aggravating circunstances exist” to warrant the
imposition of a death sentence, and if so, whether “there are
insufficient mtigating circunstances to outwei gh the aggravating
circunstances.” Fla. Stat. 8§ 921.141(3)(enphasis added).

However, the Indiana | egislature had anended the statute
after the Ring decision to require that the jury nmake a
special finding that it had unani mously found one or nore of
t he charged aggravating circunstances beyond a reasonabl e
doubt. Both the Indiana Suprene Court and the I ndiana
| egislature inplicitly recognized that Hldwin v. Florida did
not survive the reasoning of Ring.
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scheme. Brice v. State, 815 A 2d 314, 322 (Del. 2003). The

new statutory | anguage provided that a death sentence coul d
not be inmposed unless “a jury (unless waived by the parties)
first determ nes unani nously and beyond a reasonabl e doubt
that at | east one statutory aggravating circunstances
exists.”1 Further under Delaware |aw, first degree nmurder was
defined by the statute in seven alternative ways. Del aware
Code, Title 11, 8636(a)(1-7).* According to Del aware | aw,
“[i]n any case where the defendant has been convicted of
murder in the first degree in violation of any provision of
8636(a)(2)-(7) of this title, that conviction shall establish
the existence of a statutory aggravating circunstance and the
jury, or judge where appropriate, shall be so instructed.”

Del aware Code, Title 11, 84209(e)(2). Thus, the Del aware

| egi sl ature had defined first degree nmurder on the basis of
the presence of six alternative aggravating circunstances and
determ ned that a finding by the jury of the presence of one

t hese circunmstances constituted capital first degree nurder

°This is decidedly different than Florida | aw which
requires 1) the presence of an aggravating circunstance; 2)
the determ nation that sufficient aggravating circunstances
are present to justify a death sentence; and 3) the
aggravating circunstances are not outwei ghed by the mtigating
circunstances. 8921.141, Fla. Stat.

HThe first definition under the statute is intentional
murder. The second through the seventh definitions are
prem sed upon alternative aggravating circumnmstances.
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subject to the death penalty. Accordingly, the Del aware
Suprene Court found that the provisions conplied with Ring.

Brice, 815 A . 2d at 322-23.12

2l n Duest, Justice Pariente cited Brice for the
proposition that the “determ nation that aggravators outweigh
the mtigators is not a factual finding that nust be nade by
jury under Ring.” Duest v. State, 855 So. 2d 33, 46 (Fla.
2003). Unfortunately, this overlooks the fact that the
Del aware | egislation specifically defined the issue
differently than the Florida | egislature has defined it (under
Del aware |l aw, the guilt phase verdict includes aggravating
circunstances fromthe penalty phase). The real |esson of
Brice is that the proper Ring analysis nust focus on the
Florida statute which sets forth three
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In Brice, the Del aware Supreme Court indicated that it
woul d review cases in which death had been inposed under the
old | aw case-by-case to deterni ne whether any Ring error was
harm ess or whether relief was warranted. Subsequently, the

court has issued opinions. Garden v. State, 815 A 2d 327, 342

n.4 (Del. 2003)

(death sentence vacated in an override case because judge
failed to give |ife recommendation sufficient weight;
therefore the Ring challenge was held to be noot); Reyes v.
State, 819 A 2d 305, 316 (Del. 2003)(jury that returned a nine
to three death recommendati on had first explicitly and

unani mously found during the guilt phase a statutory
aggravator; therefore relief was denied). |In these case, the
Si xth Amendnent right of confrontation was neither inplicated
nor di scussed.

The Al abama Suprene Court has al so analyzed its capital
sentencing provisions in |light of Ring. The Al abanma Suprene
Court has explained that under Al abama’s statutory definition
of capital first degree nmurder, the jury nust find an
aggravating circunstance at the guilt phase of a capital trial

to render a defendant death-eligible. Ex parte Wil drop,

So.2d __ , 2002 Ala. LEXIS 336, *13 (Al a. Novenber 22,

factual findings that nust be nmade before the defendant is
death eligible.
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2002) (“* Unl ess at | east one aggravating circunstance as
defined in Section 13A- 5-49 exists, the sentence shall be

life inprisonnment without parole.’””); Martin v. State,

So.2d ___, 2003 Ala. Crim App. LEXIS 136, *55 (Ala. App. My
30, 2003)(“the jury in the guilt phase entered a verdi ct
finding Martin guilty of capital nurder because it was
commtted for pecuniary gain. Mirder commtted for pecuniary
gain is also an aggravating circunstance”). Thus, |ike
Del awar e, Al abama provi des that unless there is a finding of
an aggravating circunstance at the guilt phase proceeding, the
sentence is life inprisonnment. This clearly distinguishes
Al abama | aw from Florida law in a critical fashion.

Recently, the Nevada Suprene Court found that its capital
scheme was a “hybrid” scheme because if the jury failed to
return a unani nous verdict, the judge nade the sentencing

findings. Johnson v. State, 59 P.3d 450, 460 (Nev. 2002).

Nevada | aw “requires two distinct findings to render a
def endant death-eligible.” There nust be at |east one
aggravating circunstance and no mtigation sufficient to

out wei gh the aggravating circunstances.!® Because in Johnson,

BThe steps are defined and nunbered sonewhat differently
than they are in Florida’s statute. But the Nevada statute is
much closer to the Florida statute than either the Al abama or
Del aware statutes. According to the Nevada Suprene Court, the
| egislative definition of capital nurder determ ned what
“facts” were subject to the right to trial by jury.
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the jury had been unable to return a unani nous verdict, the
Nevada Supreme Court concluded that the error was not
harm ess, and it vacated the death sentence.

The M ssouri Suprenme Court also found that its death
sentenci ng scheme was a “hybrid’” schenme because the judge
i nposed the sentence whenever the jury could not return a
unani nrous verdict. That Court explained that in those
circunstances Ring was violated because the first three steps
of the M ssouri procedure for determ ning death-eligibility
had not been deci ded beyond a reasonabl e doubt by a jury:

In the second, or "penalty" phase, the jury is
required to be instructed to follow the four-step
process set out in section 565.030. 4:

The trier shall assess and declare the
puni shnment at life inprisonment w thout
eligibility for probation, parole, or
rel ease except by act of the governor:

(1) If the trier does not find beyond a
reasonabl e doubt at | east one of the
statutory aggravating circunstances set out
in subsection 2 of section 565.032; or

(2) If the trier does not find that the
evi dence in aggravation of punishment,
including but not limted to evidence
supporting the statutory aggravating
circunstances listed in subsection 2 of
section 565.032, warrants inposing the
deat h sentence; or

Certainly, the right of confrontation would apply to
proceedi ngs at which the State was held to prove these
elements at a jury trial because both rights arise fromthe
same source, the Sixth Amendnent.
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(3) If the trier concludes that there is
evidence in mtigation of punishnment,
including but not limted to evidence
supporting the statutory mtigating
circunstances listed in subsection 3 of
section 565.032, which is sufficient to
out wei gh the evidence in aggravation of
puni shnent found by the trier; or

(4) If the trier decides under all of the
ci rcumst ances not to assess and decl are the
puni shnent at deat h.

ld . Section 565.030.4 on its face requires that
steps 1, 2, 3, and 4 be detern ned agai nst defendant
before a death sentence can be inposed. Id.; see
VWhitfield, 837 S.W2d 503, 515 (Mb. banc 1992).

Step 1. Step 1 requires the trier of fact to find

t he presence of one or nobre statutory aggravating
factors set out in section 565.032.2. Both the State
and M. Whitfield agree that this is a fact that
normal |y must be found by the jury in order to

i npose a sentence of death.

The State contends that steps 2, 3, and 4 nerely
call for the jury to give its subjective opinion as
to whether the death penalty is appropriate,

however, not to make findings as to whether the
factual predicates for inmposing the death penalty
are present. It urges that the principles set out in
Ring are not offended even if the judge rather than
the jury determ nes those three steps. This Court

di sagr ees.

Step 2. Step 2 requires the trier of fact (whether
jury or judge) to find that the evidence in
aggravation of punishnment, including but not limted
to evidence supporting the statutory aggravating
factors, warrants inposition of the death penalty.
As noted, the State argues that this step nerely
calls for a subjective opinion by the trier of fact,
not a finding. But, the State fails to note that
this Court rejected this very argunent in its
opinion on M. Wiitfield s appeal of his initial
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conviction, in which it remanded for the new tri al

at issue here. In that decision, this Court held
that step 2 requires a "finding of fact by the jury,
not a discretionary decision.” Whitfield, 837 S.W 2d
at 515. This holding is supported by the plain

| anguage of the statute. In order to fulfill its
duty, the trier of fact is required to make a case-
by-case factual determ nation based on all the
aggravating facts the trier of fact finds are
present in the case. This is necessarily a

determ nation to be made on the facts of each case.
Accordingly, under Ring, it is not perm ssible for a
judge to make this factual determ nation. The jury
is required to determ ne whether the statutory and
ot her aggravators shown by the evidence warrants the
i nposi tion of death.

Step 3. In step 3 the jury is required to determ ne
whet her the evidence in mtigation outweighs the
evidence in aggravation found in steps 1 and 2. |If
it does, the defendant is not eligible for death,
and the jury nust return a sentence of life

i mprisonnent. VWhile the State once nobre argues that
this merely calls for the jury to offer its

subj ective and di scretionary opinion rather than to
make a factual finding, this Court again disagrees.

The anal ysis undertaken in three recent decisions by
ot her state courts of last resort, interpreting
simlar statutes, is instructive. In Wldt v.
People, 64 P.3d 256 (Colo. 2003), the Suprenme Court
of Col orado reversed the death sentences of two

capi tal defendants after determ ning that Col orado's
t hree-judge capital sentencing statute was
unconstitutional in |ight of Ri ng. Colorado's death
penalty statute, |ike Mssouri's, requires the fact-
finder to conplete a four-step process before death
may be inposed. First, at |east one statutory
aggravat or nust be found. Second, whether mtigating
factors exist nust be determned. Third, mtigating
factors nust not outweigh the aggravating factors.
Finally, whether death is the appropriate puni shnment
i s considered.

The Suprene Court of Col orado described the first
three of these four steps as findings of fact that
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are "prerequisites to a finding by the three-judge
panel that a defendant was eligible for death.”

Wol dt, 64 P.3d at 265. It noted that states are
sonetimes grouped into "weighing states" that
require the jury to weigh the aggravating

ci rcunst ances against those in mtigation in
arriving at their determ nation of punishnment, and
"non-wei ghing states.” It explained that, while in
steps 1, 2, and 3 the jury is permtted to consider
and wei gh aggravators and mtigators, and to that
extent Colorado's process is like that used in

wei ghi ng states, Colorado is a non-weighing state in
that, in step 4, in which the jury deci des whet her
to inmpose death or to give a |life sentence, the jury
is permtted to consider all of the evidence w thout
being required to give special significance to the
wei ght of statutory aggravators or mtigators. 1d.

at 263-64 . This last step thus "affords the
sentencing body unlimted discretion to sentence the
defendant to life inprisonnent instead of death.”

ld. at 265 . Because Col orado's death penalty
statute required a three-judge panel to nake the
first three of these findings, the statute was

decl ared unconstitutional. 1d. at 266-67.

Simlarly, in Johnson v. State, 59 P.3d 450 (Nev.
2002), Nevada's Suprene Court considered the
constitutionality of its capital sentencing schenme
in light of Ring. Its sentencing scheme provides for
a three-judge panel to determ ne punishnment if the
jury is unable to do so. Johnson noted that Nevada
"statutory law requires two distinct findings to
render a defendant death-eligible: "the jury or the
panel of judges may inpose a sentence of death only
if it finds at |east one aggravating circunstance
and further finds that there are no mtigating
circunstances sufficient to outweigh the aggravating
circunstance or circunstances found.'" Johnson, 59
P.3d at 460 (citation omtted).

Johnson determ ned the requisite statutory finding
that the mtigating circunstances are not sufficient
to outwei gh the aggravating circunstances is at

| east "in part a factual determ nation, not nerely
di scretionary weighing." Id. at 460 . It held that,
as a result, the rule announced in Ring required a
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jury rather than a judge to determ ne the mtigating
as well as the aggravating factor issues. 1d.

Finally, on remand fromthe United States Suprene
Court, the Suprenme Court of Arizona rejected the
state's contention that the requirenment of Arizona
law -- that the court weigh mtigating circunstances
agai nst aggravating circunstances -- did not require
a factual determ nation, stating:

In both the superseded and current capital
sentenci ng schenmes, the |egislature
assigned to the sanme fact-finder
responsibility for considering both
aggravating and mtigating factors, as well
as for determ ning whether the mtigating
factors, when conmpared with the
aggravators, call for leniency. Neither a

j udge, under the superseded statutes, nor
the jury, under the new statutes, can

i npose the death penalty unless that entity
concludes that the mtigating factors are
not sufficiently substantial to call for

l eniency. AR S. [sections] 13-703.E

(Supp. 2002) and 13-703.F (Supp.2001). The
process involved in determ ni ng whet her
mtigating factors prohibit inposing the
death penalty plays an inportant part in
Ari zona's capital sentencing schene.

Ring I'l, 65 P.3d at 943 (enphasis added). The Court
conti nued:

We will not specul ate about how the State's
proposal [to allow the judge to make these
findi ngs] would inpact this essenti al
process. Clenons v. M ssissippi, 494 U S.
738, 754, 110 S.Ct. 1441, 1451, 108 L.Ed.2d
725 (1990) ('In sone situations, a state
appel l ate court may concl ude t hat
peculiarities in a case make

appel late...harm ess error analysis
extrenely specul ative or inpossible.'); see
al so Johnson v. Nevada , 59 P.3d 450 ( Nev.
2002) (as applied to Nevada | aw, Ring..
requires [a] jury to weigh mtigating and
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aggravating factors under Nevada's statute
requiring the fact-finder to further find
whet her mtigating circunstances are
sufficient to outwei gh the aggravating

ci rcumst ances).

I d. Accordingly, the Court held that, even were the
presence of a statutory aggravator conceded or not
contested, resentencing would be required unless the
court found that the failure of the jury to make

t hese factual findings was harnl ess on the
particul ar facts of the case. Id. This was a
necessary result of applying Ring's holding that
"[c]apital defendants...are entitled to a jury
determ nation of any fact on which the |egislature
conditions an increase in their maxi mum puni shnent."
Ring, 536 U S. at 589.

M ssouri's steps 1, 2, and 3 are the equival ent of
the first three factual determ nations required
under Col orado's death penalty statute, so that, as
in Colorado, the jury is told to find whether there
are mtigating and aggravating circunstances and to
wei gh them to deci de whether the defendant is
eligible for the death penalty. These three steps
are also simlar to the aggravating and mtigating
circunmst ance findings required under Nevada and
Arizona law. As in those states, these three steps
require factual findings that are prerequisites to
the trier of fact's determ nation that a defendant
is death-eligible.

State v. Whitfield, 107 S.W3d 253, 258-61 (Md. 2003)

(footnote omtted).
The three steps in Florida s statute, |like the steps in
M ssouri, also “require factual findings that are
prerequisites to the trier of fact’s determ nation that a
def endant is death-eligible.” Step 1 in the Florida procedure

requi res determ ni ng whet her at |east one aggravating
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circunstance exists. As in Mssouri, Colorado, Indiana,
Del aware, Arizona, and Nevada, this step involves a factual
determ nation which is a prerequisite to rendering the
def endant deat h-eli gi bl e.

Step 2 in the Florida procedure requires determ ning
whet her “sufficient” aggravating circunstances exist to
justify inmposition of death. Mssouri’s Step 2 is
i ndi stinguishable, requiring a determ nation of whether the
evi dence of all aggravating circunmstances “warrants inposing
the death sentence.” This step is obviously not the ultimte
step of determ ning whether death will or not be inposed
because other steps remain. Rather, in Florida as well as
M ssouri, this step involves a factual determ nation which is
a prerequisite to rendering a defendant death-eligible.

Step 3 in the Florida procedure requires determ ning
whet her “there are insufficient mtigating circunstances to
out wei gh the aggravating circunstances.” M ssouri’s and
Colorado’s Step 3, as well as Nevada's and Arizona's Step 2,
are identical, requiring a determ nation of whether mtigating
ci rcunst ances outwei gh aggravating circunstances. Again, this

step is not the ultimte determ nation of whether or not to

“Significantly, a second step is mssing in the capital
schenmes in Indiana, Al abama and Del aware as construed by the
state suprenme courts in those states.
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i npose death because an additional step remains. Rather, in
Florida as well as these other states, this step involves a
factual determ nation which is a prerequisite to rendering a
def endant deat h-eli gi bl e.

In Florida, as in Mssouri and the other states discussed
in Wiitfield, the sentencer does not consider the ultimte
guestion of whether or not to inpose death until the
eligibility steps are conpleted. After the first three steps,
the Florida statute directs the jury to determ ne, “[b]ased on
t hese consi derations, whether the defendant shoul d be
sentenced to |ife inprisonment or death.” Section
921.141(2)(c), Fla. Stat. The structure of the statute
clearly establishes that the steps which occur before this
determ nati on are necessary to make the defendant eligible for
this ultimte determ nation, that is, to render the defendant
deat h-el i gi bl e.

The question which Ring v. Arizona deci ded was what facts

constitute “elements” in capital sentencing proceedings.

Fol | owi ng the Suprene Court’s decision in Apprendi v. New

Jersey, 530 U.S. 466 (2000), M. Ring raised an Apprendi
chal l enge to his death sentence. |In addressing that

chal  enge, the Arizona Suprenme Court stated that the United
St ates Suprene Court’s description of Arizona’s capital

sentenci ng scheme contained in Walton v. Arizona, 497 U S. 639
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(1990), was incorrect and provided the correct construction of
the schenme. Ring, 122 S. Ct. at 2436. Based upon this correct
construction, the United States Supreme Court then determ ned

that Walton “cannot survive the reasoning of Apprendi.” Ring,

122 S. Ct. at 2440.

The bul k of the Ring opinion addresses how to determ ne
whet her a fact is an “elenment” of a crine. See Ring, 122 S.
Ct. at 2437-43. The question in Ring was not whether the
Si xth Anmendnent requires a jury to decide elenents. That has
been a given since the Bill of R ghts was adopted. The
guestion was what facts are elenents. Justice Thomas
explained this in his concurring opinion in Apprendi:

This case turns on the seem ngly
si npl e question of what constitutes a
“crime.” Under the Federal Constitution,
“the accused” has the right (1) “to be
i nformed of the nature and cause of the
accusation” (that is, the basis on which
he is accused of a crine), (2) to be “held
to answer for a capital, or otherw se
i nfamous crine” only on an indictnment or
presentment of a grand jury, and (3) to be
tried by “an inpartial jury of the State
and district wherein the crime shall have
been commtted.” Amdts. 5 and 6. See
also Art. 111, [Sec.] 2, cl. 3 (“The Tri al
of all Crimes . . . shall be by Jury”).
Wth the exception of the Grand Jury
Cl ause, see Hurtado v. California, 110
U.S 516, 538 . . . (1884), the Court has
hel d that these protections apply in state
prosecutions. Herring v. New York, 422
U S 853, 857, and n.7 . . . (1975).
Further, the Court has held that due
process requires that the jury find beyond
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a reasonabl e doubt every fact

necessary to

constitute the crine. In re Wnship, 397

U.S. 358, 364 . . . (1970).

All of these constitutional

protections turn on determ ning which
facts constitute the “crine”--that is,

which facts are the “elenents” or
“ingredients” of a crine. |In order for an
accusation of a crinme (whether by

i ndi ct mnent or sonme other form to be
proper under the common |aw, and thus
proper under the codification of the
common-law rights in the Fifth and Sixth

Amendnments, it nust allege al
that crinme; |ikew se, in order
trial of a crime to be proper,

el enment s of
for a jury
al

el ements of the crinme nust be proved to

the jury (and, under W nship,
beyond a reasonabl e doubt).

Apprendi, 120 S. Ct. at 2367-68 (Thomas,

(enphasi s added). Justice Thomas expl ai ned that courts have

“l ong had to consider which facts are elenents,”

pr oved

J., concurring)

that question is answered, “it is then a sinple matter to

apply that answer to whatever constitutional right nay be at

issue in a case--here, Wnship and the right to trial by

jury.” ld. at 2368.

The essence of crimnal lawis the definition of the

of fense. Jones v. United States, 526 U. S. 227 (1999),

construed the federal statute at issue in that case, and

stated that facts which increase the maxi mum puni shnent for

of fense are elenents of the offense. Apprendi applied the

wel | -established rule that el enents nust
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and determ ned that the sentencing factor identified by the
New Jersey legislature was in fact an elenent. Ring nerely
hel d that based upon the clarification of the Arizona statute
provi ded by the Arizona Supreme Court, aggravating
circunmstances in Arizona were elenments subject to the Sixth
Amendment right to a jury trial

Ring’s requirenment that juries, not judges, find the
el ements of the charge is derived from ancient principles of
law. “The principle that the jury were the judges of fact and
the judges the deciders of |aw was stated as an established
principle as early as 1628 by Coke. See 1 E. Coke, Institutes
of the Laws of England 155b (1628).” Jones, 526 U. S. at 247.
Walton did not contravene those principles but sinmply m sread
the Arizona statute. The Ring decision nmerely rejuvenated the
| ongstanding rule which Walton tenporarily rejected.

The Framers of the Bill of Rights included the Sixth
Amendnent’s guarantee of a right to jury trial as an essenti al
protection agai nst governnent oppression. “Fear of unchecked
power, so typical of our State and Federal Governnents in
ot her respects, found expression in the crimnal lawin this
i nsi stence upon conmunity participation in the determ nation

of guilt or innocence.” Duncan v. Louisiana, 391 U S. 145, 156

(1968). Only by maintaining the integrity of the factfinding
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function does the jury “stand between the accused and a
potentially arbitrary or abusive Governnent that is in command

of the crimnal sanction.” United States v. Martin Linen

Supply Co., 430 U.S. 564, 572 (1977). Thus, the adoption of

the jury trial right in the Bill of Rights establishes the
Founders’ recognition that a jury trial is nore reliable than
a bench trial.

Just as Justice Thomas explained in Apprendi, there was
no question in Ring that the jury trial right applies to
el ements. The dispute in Ring involved what was an el enent.
Thus, the question in Ring is akin to a statutory construction

i ssue, and “retroactivity is not at issue.” Fiore v. Wite,

531 U. S. 225, 226 (2001); Bunkley v. Florida, 123 S. Ct. 2020,

2023 (2003). That is, the Sixth Amendnment right to have a
jury decide elements is a bedrock, indisputable right. M.
Zack was entitled to this Sixth Amendment protection at the
time of his trial. The Sixth Anmendnment guarantees not only
the right to a jury trial, but also the right of
confrontation. Ring sinply clarified that facts rendering a
def endant eligible for a death sentence are el enents of
capital nurder and therefore subject to the Sixth Amendnent
guarantees that are applicable to the states.

The ruling in Ring concerns an issue of substantive
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crimnal law. In concluding that the Sixth Arendnment requires
that the jury, rather than the judge, determ ne the existence
of aggravating factors, the Supreme Court described
aggravating factors as “the functional equival ent of an

el ement of a greater offense.” Ring, 122 S.Ct. at 2243 (citing

Apprendi v. New Jersey, 530 U S. 466, 494, n. 19 (2000)).

Ring clarified the elenments of the “greater” offense of
capital nmurder. As explained above, Ring did not decide a
procedural question (i.e., whether the Sixth Amendnent
requires that juries decide elenents), but a substantive
guestion (what is an elenent). Thus, retroactive application

is required under Bousley v. United States, 523 U. S. 614

(1998), because the ruling addresses a matter of substantive
crimnal law, not a procedural rule.

The post-Ring jurisprudence from other courts
denonstrates that the circuit court has erroneously denied M.
Zack’ s argunments that he was deprived of his Sixth Amendnent
rights at his penalty phase and that his death sentence was
unconstitutionally inposed. Relief is proper.

ARGUMENT VI
MR. ZACK WAS DENI ED THE EFFECTI VE ASSI STANCE OF
POSTCONVI CTI ON COUNSEL AND DUE PROCESS | N THE
CIRCU T COURT, DURI NG HI S POSTCONVI CTI ON
PROCEEDI NGS

M. Zack's state-funded postconviction |awer, M. Arnold,
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errors of comm ssion and om ssion, deprived M. Zack of effective and
conpetent representation during his postconviction proceedings in the
circuit court.

This Court has held that clains of ineffective counsel nust be
eval uated upon the individual and particular circunstances

surroundi ng the specific case. See Spalding v. Dugger, 526 So. 2d 71,

72 (Fla. 1988)("We recogni ze that, under section 27.702, each
def endant under sentence of death is entitled, as a statutory right,
to effective | egal representation by the capital collatera
representative in all collateral relief proceedings."); Gahamyv.
State, 372 So. 2d 1363 (Fla. 1979).

This Court has found that an attorney who | acks the necessary
resources and/or capital trial experience will be deenmed not
conpetent to continue representation of death sentenced client. See

Spaziano v. State, 660 So. 2d 1363, 1369-1370 (Fla. 1995). Thus,

this Court has explicitly acknow edged the need for effective
representation in capital postconviction proceedings. 1d.

In Arbelaez v. Butterworth, 738 So. 2d 326 (Fla. 1999), this

Court acknow edged it has "a constitutional responsibility to ensure
the death penalty is admnistered in a fair, consistent, and reliable
manner...". |d. Further, in a special concurrence, the right to
counsel in capital postconviction in terns of State Due Process was
di scussed. Counsel was characterized as an "essential requirenent”
in capital postconviction proceedings. 1d. at 329. Reference was
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al so made to the M ssissippi Suprenme Court's opinion in Jackson v.

State, 732 So. 2d 187 (M ss. 1999), wherein that Court ruled the
right to counsel was constitutionally mandated in capital
postconviction proceedi ngs because "those proceedi ngs provide the
only opportunity for inmportant constitutional issues such as the
adequacy of trial counsel's performance to be considered". ld. at
330. No death sentenced person in Florida should be allowed to be
executed unl ess he "has received the assistance of counsel in a
meani ngf ul postconviction proceeding”. Id. (enphasis added).

As noted in Arbelaez, all capital litigation is particularly

uni que, conplex and difficult. See Wiite v. Board of County Commrs,

537 So. 2d 1376, 1378-1379 (Fla. 1989)("since the state of Florida
enforces the death penalty, its primary obligation is to ensure that

i ndigents are provi ded conpetent, effective counsel in capital

cases"; "all capital cases by their very nature can be considered
extraordi nary and unusual"). The basic requirenment of due process in
an adversarial systemis that an accused be zeal ously represented at
"every level"; in a death penalty case such representation is the

"very foundation of justice". WIlson v. Wainwight, 474 So. 2d 1162,

1164 (Fla. 1985). The special degree of reliability in capital
cases, which can only be provided by conpetent and effective
representation in postconviction proceedings, is necessary to ensure

that capital punishment is not inposed in an arbitrary and capricious
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manner and that no one who is innocent or who has been
unconstitutionally convicted or sentenced to death is executed.

Arbelaez v. Butterworth, 738 So. 2d 331 at n. 12.

In Peede v. State, this Court made clear that ineffective

representation at any level of the capital punishnment process wl|
not be tolerated. 748 So. 2d 253 (Fla. 1999). This Court felt
"constrained to comment on the representation afforded Peede in these
proceedi ngs [appeal from summary denial of notion for postconviction
relief]”, which included criticismof the length, |ack of

t hor oughness, and conclusory nature of the initial brief, and

rem nded counsel of "the ethical obligation to provide coherent and
conpetent representation, especially in death penalty cases, and we
urge the trial court, upon remand, to be certain that Peede receives
effective representation”. 1d. at 256, n. 5 (enphasis added). Less
than a week later, this Court entered an unpublished Oder in

Fot opoulos v. State, 741 So. 2d 1135 (Fla. 1999), which remanded the

case for further proceedings in the |ower court despite having

consi dered briefs on appeal and having heard oral argunent, because
appel  ate counsel inappropriately attenpted to raise issues and
assert argunments and positions which should have been, but were not,
presented to the lower court in the Rule 3.850 notion. The Court did
not penalize Fotopoulos for his attorney's inconpetence; rather, it

remanded for corrective action to be taken prior to ruling on the
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appeal. This Court has nade clear that it will not tolerate
i nconpetent and ineffective representation in capital postconviction
pr oceedi ngs.

Additionally, this Court has also noted that section 27.710,
Florida Statutes, requires the Court to "nmonitor the perfornmance of
assi gned counsel to ensure that the capital defendant is receiving
quality representation".

In fact, this Court adopted m ni num standards for certain

attorneys litigating capital cases. |In Re: Amendnment to Florida Rules

of Crimnal Procedure -- Rule 3.112 -- Mnimum Standards for

Attorneys in Capital Cases, 759 So. 2d 610 (Fla. 1999). The opinion

adopting new rul es acknow edged the conplexities, convol uted
doctrines of procedural default, and uni queness of capital law. This
Court stated that under our system of justice, "the quality of
| awyering is critical"” in capital cases and acknow edged the Court's
"inherent and fundanental obligation to ensure that |awers are
appointed to represent indigent capital defendants who possess the
experience and training necessary to handle the conplex and difficult
i ssues inherent in death penalty cases". |ld. at 613-614.

Federal and state due process requires that M. Zack be
effectively represented throughout his postconviction proceedi ngs.

In Ohio Adult Parole Authority v. Whodard, 523 U. S. 272 (1998), the

United States Supreme Court addressed the general due process
guarantees afforded a capital postconviction defendant in the context
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of Ohio's clenency schene. 523 U. S. 272 (1998). A nmmjority of the
Court found that the Chio clenency schenme did not violate due
process, however, the court divided on the issue of the extent of due
process rights which attach in capital postconviction proceedings.
Id. In delivering the plurality opinion for the Court, Justice
O Connor, along with three (3) other justices held that: "[a]
pri soner under a sentence of death remains a |iving person and
consequently has an interest in his |life.” 1d. at 288 (J. O Connor
concurring in part and concurring in judgnent).

In finding that due process may attach to postconviction
proceedi ngs, Justice O Connor referenced her concurring opinion in

Ford v. Wainwright, 477 U S. 399 (1986). At issue in Ford was

Florida's statute requiring that a capital postconviction defendant
be conpetent to be executed. Justice O Connor, relying on precedent,
found that "'[l]iberty interests protected by the Fourteenth
Amendment may arise fromtwo sources -- the Due Process Clause and
the laws of the States.'" 477 U. S. 399, 428,(J. O Connor concurring

in part, dissenting in part)(quoting Hewitt v. Helms, 459 U S. 460,

466 (1983)). Justice O Connor nmde clear: "[R]egardless of the
procedures the State deens adequate for determ ning the preconditions
to adverse official action, federal |aw defines the kind of process a
State nmust afford prior to depriving an individual of a protected

i berty or property interest.” Ford, 377 U S. at 428-429. In
analyzing M. Ford's liberty interest at the tinme of his execution,
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Justice O Connor noted that the Florida Statute governing

postconviction procedures provided for mandatory action by the State.

Id. at 428 ("The rel evant provision of the Florida Statute, however,

provi des that the Governor "shall"™ have the prisoner conmmtted
")Y(enmphasis in original).

Simlarly, the Florida statute governing appoi ntment of capital
coll ateral counsel is mandatory. Fla, Stat. 8§ 27.702 ("The capital
col |l ateral counsel shall represent each person convicted and
sentenced to death in this state . . ."). The State of Florida has
created a right by which M. Zack is appointed capital collateral
counsel. Therefore, as in Ford, due process is required. Because
M. Zack's appointed counsel failed to effectively represent him his
right to due process has been viol at ed.

M . Zack has been penalized and deprived of due process because
the court appointed a Registry attorney who was not qualified to
represent him

For exanpl e, upon being appointed to represent M. Zack, M.
Arnold failed to request any suppl emental records requests. M.
Zack’ s case effectively became several cases spanning several
counties. Many records that are avail able and necessary to properly
litigate a capital postconviction case have been ignored.

Li kewi se, postconviction counsel did not consult with a DNA

expert, crinme scene expert or a geneticist, despite the fact that al
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of these experts are necessary to properly litigate M. Zack’s
postconviction proceedings. The State nade issue of the DNA, the
crime scene and specifically inpeached the defense’s nental health
expert for not consulting with a geneticist — these areas of
i nvestigation are apparent solely formthe trial transcripts. Also,
trial counsel failed to present the testinony of an additional nental
heal th expert, whom he had planned to present until the penalty phase
was reschedul ed. Trial counsel should have perpetuated her
testi nmony.

Furthernore, postconviction counsel failed to properly present
claims to the | ower court and abandoned cl ains without M. Zack’s
wai ver. M. Zack is nmentally retarded. At trial, the experts, even
the State’s expert, agreed that M. Zack suffered frominpairnments
that are usually found in persons with nental retardation. M. Zack
suffered fromlow intelligence, had an intellectual and enotional age
of fifteen and ten, respectively, and suffered fromnmental illness
and fetal al cohol syndrone. The conbined effect of these is that M.
Zack functions as an individual with significant inpairnments, just as
a nentally retarded person. However, M. Arnold presented this issue
as a claimthat M. Zack’s sentence was excessive, rather than a
claimthat M. Zack is nentally retarded, or that trial counsel was
ineffective in failing to raise significant issues in mtigation —
such as retardation and brain damage.

Post convi cti on counsel al so abandoned clains of ineffective

80



assi stance of trial counsel, conpetency at trial and in
postconviction, venue and an issue about the statenments M. Zack
provi ded (which also are inplicated because of M. Zack’s
retardation). M. Zack did not agree to the waiver of these clains.
These clains were legitimte and shoul d have been pursued. '®

There were also errors that were apparent fromthe record. For
exanple, trial counsel failed to request that M. Zack’'s statenents
be redacted to renove any irrelevant and/or prejudicial information.
Li kewi se, trial counsel failed to object to inmproper prosecutori al
argument. Finally, trial counsel failed to call w tnesses on M.
Zack’ s behal f.

The former circuit court proceedi ngs should be decl ared
unreliable and this Court remand in order for undersigned to file an
amended postconviction motion and for any other proceedings this
Court deenms necessary.

CONCLUSI ON

Based upon the foregoing argunment, reasoning, citation to
| egal authority and the record, appellant, M CHAEL DUANE ZACK,
urges this Court to reverse the |ower court’s order and grant
him Rule 3.850 relief.
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