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PRELI M NARY STATENMENT

This is M. Zack’s first habeas corpus petition in this
Court. Art. 1, Sec 13 of the Florida Constitution provides:
“The wit of habeas corpus shall be grantable of right, freely
and wi thout cost.” This petition for habeas corpus relief is
being filed in order to address substantial clainms of error
under the Fourth, Fifth, Sixth, Eighth and Fourteenth
Amendnents to the United States Constitution, clains
denonstrating i neffective assistance of appell ate counsel,
that M. Zack was deprived of the right to a fair, reliable,
and individualized sentencing proceedi ng and that the
proceedi ngs resulting in his convictions and death sentence
vi ol ated constitutional inperatives.

Citations shall be as follows: The record on appeal from
M. Zack’s 1997 trial shall be referred to as “(R __ )"
foll owed by the appropriate page nunber and the tri al
transcripts shall be referred to as “(T. __)” followed by the

appropri ate page nunber.



| NTRODUCTI ON

Significant errors which occurred during M. Zack’'s trial
and sentencing were not presented to this Court on direct
appeal due to the ineffective assistance of appellate counsel.

Appel | ate counsel’s failure to present the neritorious
i ssues discussed in this petition denonstrates that his
representation of M. Zack involved “serious and substanti al

deficiencies.” Fitzpatrick v. Wainwight, 490 So. 2d 938, 940

(Fla. 1986). The issues which appellate counsel negl ected
denonstrate that counsel’s performance was deficient and that
t he deficiencies prejudiced M. Zack. Neglecting to raise
fundanment al issues such as those discussed herein “is far

bel ow t he range of acceptabl e appell ate performance and nust
underm ne confidence in the fairness and correctness of the

outconme.” Wlson v. Wainwight, 474 So. 2d 1162, 1164 (Fl a.

1985). Individually and “cunul atively,” Barclay v.

WAi nwright, 444 So. 2d 956, 959 (Fla. 1984), the clains

om tted by appellate counsel establish that “confidence in the

correctness and fairness of the result has been underm ned.”
Wl son, 474 So. 2d at 1165 (enphasis in original).

REQUEST FOR ORAL ARGUMENT

Due to the seriousness of the issues involved, Petitioner

respectfully requests oral argunent.






PROCEDURAL HI STORY

The Circuit Court of the First Judicial Circuit, Escanbia
County, entered the judgnment and sentence under consideration.

M. Zack was charged by indictnment dated June 25, 1996,
with one count of first degree nmurder, one count of robbery
and one count of sexual battery (R 1-3).

M. Zack’s trial began in Septenber, 1997. The jury
returned a verdict of guilty on Septenmber 15, 1997 (R 419-
20).

I n October, 1997, the penalty proceedi ngs occurred. The
jury recommended a death sentence by a vote of eleven to one
(R 792). On Novenber 24, 1997, the trial court inposed a
death sentence and entered his sentencing order (R 859-75).

This Court affirmed M. Zack’ s conviction and sentence on

direct appeal. Zack v. State, 753 So. 2d 9 (Fla. 2000). The

United State Suprenme Court denied certiorari. Zack v. Florida,

531 U. S. 858 (2000).
M. Zack now files this petition for wit of habeas
corpus raising issues of ineffective assistance of appellate

counsel and fundanmental error.



JURI SDI CTI ON TO ENTERTAI N PETI TI ON
AND GRANT HABEAS CORPUS RELI EF

This is an original action under Fla. R App. P

9.100(a). See Art. 1, Sec. 13, Fla. Const. This Court has

original jurisdiction pursuant to Fla. R App. P. 9.030(a)(3)

and Article V, sec. 3(b)(9), Ela. Const. The petition

presents constitutional issues which directly concern the
judgnment of this Court during the appell ate process.
Jurisdiction in this action lies in this Court, see,

e.qg., Smth v. State, 400 So. 2d 956, 960 (Fla. 1981), for the

fundament al constitutional errors challenged herein arise in
the context of a capital case in which this Court heard and

denied M. Zack’s direct appeal. See WIlson, 474 So. 2d at

1163.

This Court has the inherent power to do justice. The
ends of justice call on the Court to grant the relief sought
in this case. The petition pleads clains involving

f undamental constitutional error. See Dallas v. Wi nwi ght,

175 So. 2d 785 (Fla. 1965). The Court’s exercise of its
habeas corpus jurisdiction, and of its authority to correct
constitutional errors such as those herein pled, is warranted

in this action.



GROUNDS FOR HABEAS CORPUS RELI EF

By his petition for a wit of habeas corpus, M. Zack
asserts that his conviction and sentence of death were
obtained and affirmed during this Court’s appellate review
process in violation of his Fourth, Fifth, Sixth, Eighth, and
Fourteenth Amendnent rights to the United States Constitution
and correspondi ng provisions of the Florida Constitution.

CLAI M |

THE STATE PEREMPTORI LY CHALLENGED AND REMOVED TWO

FEMALE, AFRI CAN- AMERI CAN JURORS BASED ON THEI R

GENDER AND RACE OVER DEFENSE COUNSEL' S OBJECTI ON AND

I N VI OLATI ON OF MR ZACK' S FI FTH, EI GHTH AND

FOURTEENTH AMENDMENT RI GHTS UNDER THE UNI TED STATES

CONSTI TUTI ON AND THE CORRESPONDI NG PROVI SI ONS OF THE

FLORI DA CONSTI TUTI ON. APPELLATE COUNSEL WAS

| NEFFECTI VE | N FAI LI NG TO RAI SE THE | SSUE DURI NG MR.

ZACK' S DI RECT APPEAL.

The use of perenptory challenges to elimnate jurors
based on race and gender violates the constitutional
guarantees of trial by a fair and inpartial jury, equal

protection and due process. Art |, 88 2, 9, 16, Fla. Const.;

US. Const. Am 8, 14; see Ml bourne v. State, 679 So. 2d 759

(Fla. 1996); Batson v. Kentucky, 476 U S. 79 (1986). In State
V. Neil, 457 So. 2d 481 (Fla. 1984), this Court held that
where a party’'s reasons for exercising a strike are put in

i ssue, article I, section 16 of the Florida Constitution

requires a court to exam ne the party’s reasons for exercising



the strike. The United States Suprene Court reached the sane
conclusion two years later in Batson. The Batson court
required a “neutral explanation” for the questionable
perenptory strikes. 476 U S. 97.

In Curtis v. State, 685 So. 2d 1234, 1236-7 (Fla. 1996),

whi ch was deci ded the year before M. Zack’s trial, this Court
expl ai ned the | aw

This Court recently updated Florida | aw
governing racially notivated perenptory chall enges
in Mel bourne v. State, 679 So. 2d 759 (Fla. 1996),
setting forth the follow ng guidelines:

A party objecting to the other side’'s
use of a perenmptory challenge on raci al
grounds nust: a) nmake a tinmely objection on
that basis, b) that the venire person is a
menber of a distinct racial group, and c)
request that the court ask the striking
party its reason for the strike. |If these
initial requirenents are net (step 1), the
court nmust ask the proponent of the strike
to explain the reason for the strike.

At this point, the burden of
production shifts to the proponent of the
strike to come forward with a race-neutra
expl anation (step 2). If the explanation
is facially race-neutral and the court
bel i eves that, given all of the
ci rcunst ances surrounding the strike, the
expl anation is not a pretext, the strike
will be sustained (step 3). The court’s
focus in step 3 is not on the
reasonabl eness of the explanation but
rather its genui neness. Throughout the
process, the burden of persuasi on never
| eaves the opponent of the strike to prove
pur poseful racial discrimnation.

Id. at 764 (footnotes omtted).

We noted that review ng courts should enforce

t he above guidelines in a non-rigid manner, giVving
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due weight to the trial court’s ruling:

Voir dire proceedings are
extraordinarily rich in diversity and no
rigid set of rules will work in every case.
Accordingly, reviewi ng courts should keep
in mnd [the follow ng principle] when
enforcing the above guidelines[:].

[ TIhe trial court’s decision turns on an

assessnment of credibility and will be
affirmed on appeal unless clearly
erroneous.

Id. at 764-5 (footnotes omtted).

In M. Zack’s case, steps 1 and 2 were net by defense
counsel ; defense counsel objected to the State’s perenptory
chall enges and identified the jurors as being African-Anmerican
femal es (T. 136, 140). The issue in M. Zack’s case focuses on
step 3: the genuineness of the State’'s asserted race neutral
reason for excluding two African-Anerican, fenmale jurors:
Shelia Gllamand Rita Jones.!

The State explained his reasons for perenptorily
chal I engi ng Jurors G |l am and Jones:

That’s my first strike. There's been no pattern

of any sort that’s been exhibited, but the reason

for the strike is that she’'s enpl oyed at the

Lakeview Center. On the juror questionnaire,

[Gllam s] enployed at the Lakeview Center. Because

there’s going to be a great deal of psychol ogi cal

evidence comng in during the penalty phase and

per haps on guilt-innocence, |I’mnot confortable with
it.

The prosecutor challenged the only other African-
Anerican female in the venire for cause because she did not
believe she could be fair due to the fact that her sister had
been nurdered (T. 137-9).



(T. 136-7). As to Juror Jones, the State expl ained:

The reason for challenging Ms. Jones, who for the
record is a black female, is that she also is

enpl oyed at the Lakeview Center. She has had sonme
know edge concerni ng posttraumatic stress syndrone.
For the purpose of the record, so the record is
clear, the Lakeview Center here in Pensacola is a
center that adm ni sters psychol ogi cal support,

t herapy, counseling, over a wide array of — they
made a — neet a wide array of psychol ogi cal needs
within the community, not the |east of which is

ei ther heavily abused use by the crimnal justice
system —

(T. 139-40). The State also msinfornmed the court as to the

| aw when i medi ately after explaining his reason for

chal I engi ng Juror Jones, the State told the court: “Under the
current case |aw, Your Honor, all | have to do is state a
reason that is objectively reasonable. . . . If it is

obj ectively reasonable, then the strike should be sustained.”
(T. 140).

The court was concerned about the State’ s perenptory
chal I enges: “You know, I"'ma little concerned about [your
perenptory chall enges], the nere fact that she’'s got sone
enpl oynment whereby she’s going to have sone special know edge
that the other jurors don’t have.” (T. 141). Despite the
court’s concern, he allowed the State to perenptorily
chal l enge both Juror G Ilam and Juror Jones.

The State’s expl anati on was neither “genuine” nor
supported by the record. “Wen the appellate court can

9



di scern that the actual responses differ from what was
represented to and accepted by the trial court, the court’s

ruling is reversed.” Dorsey v. State, 2003 Fla. LEXIS 2153, *6

(Decenber 18, 2003); See e.qg., MCarter v. State, 791 So. 2d

557, 558 (Fla. 2d DCA 2001) (holding that trial court erred in
finding reason to be valid where it was refuted by transcri pt

of voir dire); Mchelin v. North Anerica, Inc. V. Lovett, 731

So. 2d 736, 742 (Fla. 4t" DCA) 1999(hol di ng that he denial of
perenptory chall enge constituted clear error where the record
refuted the inplied finding that the reason given for the

stri ke was not genuine); Overstreet v. State, 712 So. 2d 1174,

1177 (Fla. 3d DCA 1998)(relying on review of transcript in
concluding that the trial court erred in sustaining a
perenptory chall enge because of “faulty recollection of the
responses given during voir dire.”).

In M. Zack’s case, during voir dire, the first w tness
that the State specifically questioned was juror GIllam (T.
52-54).2 Juror Gllam stated that she could be fair and
i npartial despite having been exposed to some publicity about
the case (T. 53). The State never inquired further about

Juror Gllam s enmploynent at the Lakeview Center. Thus,

°The specific line of questioning foll owed sone general
gquestions to the entire venire about know edge of w tnesses.

10



despite the explanation for the challenge, the State did not
know what position Juror Gllamheld at the Lakeview Center
whet her she worked as an admi nistrator, as a counselor, a
nurse, or even as a janitor. Thus, there was no basis, as the
State | ater suggested, that Ms. G |l am had any know edge or
background with post-traumatic stress disorder (PTSD). To the
contrary, when defense counsel specifically questioned the
venire about their know edge of PTSD, Juror G llamdid not
respond that she had any particular or specialized know edge
of the condition (see T. 132-5).3

VWi |l e Juror Jones responded that she had some information
about PTSD, she was not asked any further questions to
det erm ne whet her or not she could be fair and inpartial (T.

133) . 4

Despite the State’'s assertion that the familiarity with
t he suggested nental problems M. Zack suffered was the basis
of the perenptory strikes, the State did not ask the venire
any questions about this topic. Defense counsel nmade the only
inquiry into this area.

“There were two jurors with the surnanme Jones in the
venire. The record is not clear whether or not Rita Jones,
the African-Anmerican female, was the juror who was a nedic
during the Viet Nam War and was currently enpl oyed as a nurse.
For the sake of argument, M. Zack directs his argunment to the
most beneficial position of the State which would be that the
Juror Jones, who was enployed as a nurse, was the juror the
State perenptorily challenged, Rita Jones. |If the nurse was
not Rita Jones, then again, the juror never responded
affirmatively to the State’s questions about having any
particul ar knowl edge of nental health issues.

11



Def ense counsel al so inquired about the venire's
experience with fetal alcohol syndrome (T. 134). Juror Jones
responded that due to her enploynment as a nurse, she was
famliar with fetal alcohol syndronme from what she had | earned
in class (T. 134).°> The State did not followup and question
Juror Jones any further about whether or not her limted
famliarity with fetal alcohol syndronme would effect her
deci si on making. Again, Juror Gllamdid not respond that she
had any famliarity with fetal al cohol syndrone.

Whil e neither Juror G| lam not Juror Jones provided any
reason for the State to be “unconfortable” with them as
jurors, perhaps nost illustrative of the State s |ack of
genui neness is found in the fact that Jurors G|l am and Jones
were the only jurors that the State perenptorily chall enged at
all.® |In fact, the State accepted non-African-Anerican
femal es as jurors, who actually did have exposure and

fam liarity with PTSD

The record is also unclear as to whether the juror who
responded to the question about fetal alcohol syndrome was
Rita Jones or the other female juror with the surnanme Jones.

The sequence of the State’'s chall enges was to
perenptorily challenge Juror Gllam an African-Anmerican
femal e; to challenge for cause Juror Wrthey, an African-
American femal e; and to challenge perenptorily Juror Jones, an
African- Anerican female. The State challenged no other jurors
for cause or perenmptorily. No other Africa-Anerican females
were included in the venire.

12



Juror Hell ner stated that she was currently a psychol ogy
student at West Florida (T. 132). Likew se, Juror Maz served
in the Vietnam War and was famliar with PTSD. The State did
not challenge either of these individuals who ultimtely were
sel ected as jurors. Thus, the State’s explanation as to the
chal | enges of Juror G |lam and Jones was not genuine or even
reasonable. The court erred in allowing the State to
perenptorily chall enge both of the remaining African-Anmerican
femal es. The State’s perenptory chall enges, based on race and
gender, violated M. Zack’'s constitutional right to a fair and
i npartial jury.

Trial counsel properly preserved this claimof error.
Appel | ate counsel was ineffective for failing to raise this
i ssue. Habeas relief is proper.

CLAIM | |

MR. ZACK WAS DENIED A FAIR TRI AL I N VI OLATI ON OF THE

FI FTH, SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS

BECAUSE THE PROSECUTOR S ARGUMENTS PRESENTED

| MPERM SSI BLE CONSI DERATI ONS TO THE JURY, M SSTATED

THE LAW AND FACTS, AND WERE | NFLAMMVATORY AND

| MPROPER. APPELLATE COUNSEL WAS | NEFFECTI VE I N

FAI LI NG TO RAI SE THI S | SSUE

The prosecutor’s conduct was contrary to the |aw and
prejudiced the jury’ s consideration of the evidence in

violation of the Constitution. This Court has held that when

i nproper conduct by the prosecutor “perneates” a case, relief

13



is proper. Garcia v. State, So. 2d 1325 (Fla. 1993); Now tzke
v. State, 572 So. 2d 1346 (Fla. 1990).

During its guilt phase closing argunment, defense counsel
obj ected to and requested a mstrial due to the State’s
referring to M. Zack as a liar:

Now, part of your common sense is, is that lies
al ways have sone elenment of truth. They are al nost al ways
based on sone truthful foundation. They originate from
the truth, but they are distorted to fit or reflect well
on the liar that is telling the story.
(T. 1373). The court suggested that the State refrain from
using the characterization because it was the court’s belief
that it was a formof msconduct (T. 1374). |Indeed, courts

have found that “[i]t is ‘unquestionably inproper’ for a

prosecutor to state that a defendant has lied.” Connelly v.

State, 744 So. 2d 531, 533 (Fla. 2d DCA 1999), gquoting

Washi ngton v. State, 687 So. 2d 279, 280 (Fla. 2d DCA 1997).

Error occurs, as did in M. Zack's case when the State

i ndul ges in personal attacks upon a defendant. Jackson v.

State, 421 So. 2d 15 (Fla. 3d DCA 1982).

Furthernmore, defense counsel objected when the State
argued: “Go back there and | ook at this evidence. You work
together, as | know every one of you will, and you cone out
here on behalf of the people of this comunity and the

def endant and | et your verdict speak the truth, guilty of

14



first degree nmurder, guilty of sexual battery, guilty of
robbery.” (T. 1449-50). The State’s comment that the jurors
were acting on behalf of the community was i nproper.

The State engaged in simlarly egregi ous behavior during
its penalty phase closing argument. The State inproperly
urged the jury not to consider synpathy towards M. Zack when
he told them “I don’t want synpathy in that jury roomon ny
evidence, and don’t let it in the jury roomon what the
Def ense presented to you.” (T. 2077). The State nade such an
argunment know ng that the defense had specifically requested
that the court instruct the jury that synpathy could be
considered in reviewing the mtigating evidence and background
of M. Zack (T. 1580).

Prosecutors have a special duty of integrity in their
arguments. The comments nmade here violate that duty of

integrity to the jury. Davis v. Zant, 36 F.3d 1538 (11th Cir

1994); Brooks v. Kenp, 762 F.2d 1383 (11'" Cir. 1985). Under

the sentencing schenme in Florida the jury has conplete
di scretion in choosing between life inprisonment or a death
recommendation. “Mercy may be a part of that discretion.”

Drake v. Kenp, 762 F.2d 1449 (11" Cir. 1985)(en banc). The

argument in M. Zack’s case is precisely the type of argunent

t hat viol ates due process and the Ei ghth Anendnent. See Drake,

15



762 F.2d 1449 at 1458-61.
Also, in the penalty phase, the State violated the Gol den
Rul e when asking the jurors to i magi ne what the victimwent
t hrough in her final nonments:
Can any one of us imgine, except to |l ook at the
evidence, the terror that was coursing through the
victimduring her last few mnutes of [ife? Beaten
down in her own hone by a person that she extended
trust to, clothes ripped off of her, thrown bl eeding
into her bed, raped in her bed, chased into another
part of the house, caught, thrown to the floor, head
slammed to the floor. Look at this, |adies and
gentl eman, and ask yoursel ves whether or not this is
torture in the classic sense.
(T. 2070). *“Such violations of the 'Golden Rul e against
placing the jury in the position of the victim and having
themimagine their pain are clearly prohibited.” Urbin v.
State, 714 So. 2d 411, 419 (Fla. 1998)(citation omtted); See

Gonez v. State, 751 So. 2d 630 (379 DCA 1999) (“Prosecut or

‘golden rule’ argunents during closing argunment of attenpted
murder trial, suggesting that jurors would have acted
differently if they had placed thenselves in defendant’s shoes
and if case really involved sel f-defense, and unfounded
guestions during cross-exam nation concerning gang nenbership
and famliarity with guns were inproper and unprofessional”);

See also Bullard v. State, 436 So. 2d 962 (39 DCA 1983).

The cunul ative effect of the prosecutor’s coments was to
“inmproperly appeal to the jury’ s passions and prejudices.”

16



Cunni ngham v. Zant, 928 F.2d 1006, 1020 (11tM Cir. 1991).

“Al t hough this | egal precept -- and indeed the rule of
obj ective, dispassionate |law in general -- may sonetinmes be
hard to abide, the alternative, -- a court ruled by enotion --

is far worse.” Jones v. State, 705 So. 2d 1364, 1367 (Fla.

1998). Such remarks prejudicially affect the substanti al
rights of the defendant when they “so infect the trial with
unfairness as to nake the resulting conviction a denial of due

process.” Donnelly v. DeChristoforo, 416 U. S. 647 (1974); See

also Ruiz v. State, 743 So. 2d 1, 4 (Fla. 1999)(“The role of
counsel in closing argunent is to assist the jury in analyzing
the evidence, not to obscure the jury’'s view with personal
opi nion, enotion, and nonrecord evidence.”)

Appel  ate counsel was ineffective for failing to raise
this issue, even in the absence of an objection by defense
counsel . Egregious prosecutorial msconduct, |ike that which

occurred here, constitutes fundanental error. Robinson v.

State, 520 So. 2d 1, 7 (Fla. 1988)(“OQur cases have al so
recogni zed that inproper remarks to the jury nmay in some

i nstances be so prejudicial that neither rebuke nor retraction
will destroy their influence, and a new trial should be
granted despite the absence of an objection below or even in

t he presence of a rebuke by the trial judge.”); see al so

17



Ubin v. State, 714 So. 2d 411, 418, fn8 (Fla. 1998).

Appel l ate counsel’s failure to raise this issue
constitutes deficient performance which prejudiced M. Zack.
Habeas relief is warranted.

CLAIM |11

THE | NTRODUCTI ON OF NONSTATUTORY AGGRAVATI NG FACTORS

SO PERVERTED THE SENTENCI NG PHASE OF MR. ZACK' S

TRI AL THAT I T RESULTED I N THE ARBI TRARY AND

CAPRI Cl QUS | MPCSI TI ON OF THE DEATH PENALTY, IN

VI OLATI ON OF THE EI GHTH AND FOURTEENTH AMENDMENTS OF

THE UNI TED STATES CONSTI TUTI ON.  APPELLATE COUNSEL
WAS | NEFFECTI VE FOR FAI LI NG TO RAI SE THI S | SSUE

During the penalty phase of M. Zack's trial, the State
i ntroduced evidence that was not relevant to any statutory
aggravating factor and argued this evidence and ot her
i npermi ssible matters as a basis for inposing death. Further,
the trial court relied upon several inperm ssible factors in
sentencing M. Zack to death.
At penalty phase, the State presented the testinony of
Dr. Harry McClaren, a psychologist. 1In the course of his
testinony, Dr. McClaren told the jury that he had received
information that M. Zack was hostile toward wonen:
Q And did you see anything in your testing
whi ch indicated a violent, explosive tenper, poor
i npul se control ?
A: No. As | said, the testing was nore
consi stent with sonebody who was under a trenmendous
anmount of pressure, understandably given his | egal

situation.

18



Q And was there indications during the course
of the investigation that you conducted prior to
testifying here today that indicated that there was
sone anger directed toward wonen?

MR. KILLAM Your Honor, |I’'d like to approach the
bench agai n.

(At the bench:

MR. KILLAM | think we’'re running into a
confrontation problem here because this questioning
enconpasses people who have not testified before
this Court, one being a Candice Fletcher.

MR. MURRAY: She’'s going to testify.

MR. KILLAM | don't see the relevance of her
testinmony in rebuttal.

MR. MURRAY: Well, | guess you'll have to wait
until you hear it, won't you?

MR. KILLAM | think it needs to be proffered
before it cones in.

THE COURT: |'’m not going to proffer it. If he
says -

MR. KILLAM It’s not an aggravator.
THE COURT: |f he says he’s got sonme | ogical

basis to present the testinmony of that witness in
rebuttal to the testinony you gave in support of

mtigating factors, I'’mgoing to allow it, but, you
know, if during the course of the testinony you find
sone valid objection, you make it and I’'ll rule on

it.

MR. KILLAM Judge, he’'s limted to rebutting
mtigation evidence and the fact that this man is
i npul sive as a result of fetal alcohol is already
rai sed and he’s getting into sonmething else. And
that’s not an aggravator.

THE COURT: Okay. Tell nme specifically what your

19



obj ection is nowto this wtness.

MR. KILLAM His testinony is beyond the scope of
mtigating rebuttal.

MR. MURRAY: That's not true. W’re talking
about his experts testified to posttraumatic stress
di sorder, fetal alcohol syndrone, all the underlying
pat hol ogy, and | crossed extensively about current
hi story. 1'mgoing to bring the current history in.

THE COURT: Objection overrul ed.
(Bench conference concl uded.)

Q (By M. Murray) Do you recall my | ast
guestion?

A: Yes.
Q Are you able to answer that question?

A: One person that | interviewed apart fromthe
events that were described in statenents given to
| aw enf orcenment did suggest violence toward wonen.

Q Let’s take those one at a tinme. The
statements that he made to | aw enforcenent, what did
he make in reference to?

A. Sonething to the effect that a woman had
taken his mother from himand that a wonman had t aken
his child fromhim | mean, that was in the
statenents. O course, the offenses for which he
was convicted, you know, in Escanmbia County seem

very obvious to me that it reflects a degree of
hostility toward a woman.

Q Okay, Now —
A: But there was one other person.
Q Go ahead, pl ease.

A: When | interviewed the woman t hat he said he

20



had had the | ongest relationship with in his |ife,
she descri bed a very abusive relationship. She said
he hit nme all the tinme, and then it would be it’s
never gonna happen again, |I’m Sorry, and then it
woul d happen agai n.

MR. KILLAM Your Honor, |I’mgoing to object to
this testinony. 1It’s not proper.
MR. MJURRAY: Judge, it is proper. |If we can

approach the bench, we can deal with this.
(At the bench:

MR. KILLAM This is uncharged crim nal conduct
t hat he has not been convicted of, it’s highly
i nproper, and | nove for a mstrial.

THE COURT: This is — this is supposedly sone
abuse that he performed on his wfe?

MR. KILLAM [It’ tal king about crim nal conduct.

MR. MURRAY: It’'s his girlfriend and it’s
hearsay. Hearsay is adm ssible at penalty phase.

MR. KILLAM Not that Kkind.
MR. MJRRAY: Yes.
THE COURT: | believe it can be. Go ahead.
MR. MURRAY: Thank you.
(Bench conference concl uded.)

THE COURT: Let nme stop you. We're going to take
a short recess for five mnutes. Ladies and
gentl eman of the jury, you may retire.

(Jury out.)

MR. KILLAM This |line of questioning has brought
out uncharged crim nal conduct on the part of the
defendant. | have not placed in issue the
defendant’ s | ack of any prior significant crimna
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record, any issue as a mtigating factor, nor is

t here an aggravator here of prior history of violent
convictions. But yet the State has been all owed now
to back door through this witness and through they
say is a live witness activity that is not

adm ssible in these proceedi ngs because it is not an
issue in making an all eged medi cal diagnosis that he
has sone problem w th wonen. That is not the issue.
The issue is what was his nmental condition at the
time of these offenses, whether or not this doctor
can reap what the extreme nental or enotional

di stress or that the defendant couldn’'t appreciate
the crimnality of his conduct to a substanti al

degr ee.

To introduce testinmony of crimnal conduct that
he has not been tried for is fundanmental error, that
for this Court to allowit is a departure fromthe
essential requirenents of the law, and |I don’t see
anything but a retrial of this case as a result of
this testinony.

MR. MURRAY: Judge, his experts cane in and
testified and has led this jury to believe that what
happened during the course of this nmurder is that
t his defendant who has — who has a hot button in
regards to the death of his nother, that somehow
that button was pushed by the victimand, therefore,
he was unable to conform his conduct and he was
under extrenme enotional distress at the time of the
of f ense.

What this expert is going to say, that is just
as |likely and perhaps probably is that no, it’s not
the question with the nother at all, it is this
abi di ng anger toward wonen that woul d explain that,
and therefore he was not under substantial enotional
di stress and/or unable to conform his conduct to the
requi renments of law. 1t’s another theory, and
that’s the whol e purpose of this and it’s proper
rebutt al

MR, KILLAM [It’'s not.

THE COURT: If you have noved for reconsideration
of nmy decision, | overrule the notion for
reconsi deration. M decision stands. | will permt
this testinony.
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Q (By M. Murray) Dr. MCl aren, based upon the
interviews you told us about, were you able to
det erm ne whet her or not the defendant during the
time period of this nurder harbored a significant
anger directed toward wonen?

A: Yes, | believe by his own words to
i nvestigators that he did.

(T. 2025-31) (enphasi s added).

M. Zack’'s alleged hostility and viol ence toward wonen
constituted bad character evidence and nonstatutory
aggravati on.

The consi deration of inproper and unconstitutional non-
statutory aggravating factors starkly violated the Eighth
Amendnment, and prevented the constitutionally required

narrowi ng of the sentencer's discretion. See Stringer V.

Black, 112 S.Ct. 1130 (1992); Maynard v. Cartwight, 108 S.Ct.

1853, 1858 (1988). As a result, these inperni ssible
aggravating factors evoked a sentence that was based on an

"ungui ded enoti onal response,” a clear violation of M. Zack's

constitutional rights. Penry v. Lynaugh, 108 S.Ct. 2934
(1989).

By the State’s own adni ssion, the hearsay testinony of
M. Zack’s all eged abuse of his ex-girlfriend was not rel ated

to any of the aggravating circunstances and thus, should have
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been i nadm ssible. See Hitchcock v. State, 673 So. 2d 859, 861

(Fla. 1996).

Furthernore, in Perry v. State, this Court vacated a

def endant’ s sentence of death and remanded for a new
sentenci ng proceeding. 801 So. 2d 78 (Fla. 2001). 1In Perry,
this Court found that the introduction of Perry’'s ex-wife's
testimony about Perry’s violence toward her constituted
i nperm ssi bl e nonstatutory aggravation. |d. at 89. The State
mai nt ai ned that the evidence of Perry’ s violence was rel evant
to rebut Perry’'s testinony during the guilt phase that he was
nonviolent. 1d. at 90. However, this Court found that the
State’s assertion was rebutted by the record and the testinony
was not hing nmore than nonstatutory aggravation. |d.

As in M. Zack's case, the State’s asserted reason
for introducing the uncharged crimnal acts was to rebut M.
Zack’ s defense that he reacted violently when the victimnade
a comment about his mother’s nurder. However, the State’'s
argunment was a pretense in order to put forth irrel evant and
hi ghly prejudicial information of prior uncharged bad acts.

See also Hitchcock v. State, 673 So. 2d 859, 861 (Fla.

1996) (“[T]he State is not permtted to present evidence of a
def endant’ s crimnal history, which constitutes inadm ssible

nonst atutory aggravation, under the pretense that it is being
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adm tted for some other purpose.”). The testinmony did not
support any of the aggravating factors. The court erred in
adm tting the testinony during the penalty phase.

Appel | ate counsel was ineffective for failing to raise

this issue. Habeas relief is proper.
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CLAIM |V

APPELLATE COUNSEL FAILED TO RAI SE THE PREJUDI Cl AL

ERROR CAUSED BY THE ADM SSI ON OF GRUESOVE AND UNFAI RLY

PREJUDI CI AL PHOTOGRAPHS THAT VI OLATED MR. ZACK' S

FI FTH, SI XTH, EI GHTH AND FOURTEENTH AMENDMENT RI GHTS.

Throughout M. Zack’s capital trial, the State utilized a
strategy of trying to evoke an enotional response to gruesone,
cunul ati ve evidence with photographs of the crinme scene and
aut opsy.

Over defense counsel’s objection, the jury was shown two
phot ographs of the victim s bl oody body and the area
surrounding the victimw th additional blood (T. 308-9). The
phot ogr aphs were shown to an Escanmbia County Crinme Scene
Technician, in order to illustrate the crinme scene to the
jury. Defense counsel argued that only one photograph was
necessary and the State conceded that the photos “depict][ed]
the same thing, but froma different view” The court allowed
the State to admt both of the photos (T. 309), and the jury
was shown both of the photos (T. 330).

Trial counsel objected to both of the photos and argued
that the victims injuries could be described by the
pat hol ogi st and because both of the photos were depicted the
sanme thing — the victims bl oody face (T. 308, 310).

Phot ogr aphs shoul d be excluded when the risk of prejudice

out wei ghs relevancy. Alford v. State, 307 So. 2d 433, 441-42 (Fla.
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1975), cert. denied, 428 U. S. 912 (1976). Although relevancy is a

key to adm ssibility of such photographs under Adans v. State, 412

So. 2d 850 (Fla. 1982), limts nust be placed on "adm ssi on of
phot ogr aphs whi ch prove, or show, nothing nore, than a gory scene."

Thomas v. State, 59 So. 2d 517 (1952).

Furthernore, a photograph’s adm ssibility is based on

rel evancy, not necessity. Pope v. State, 679 So. 2d 710, 713 (Fl a.

1996). And, while relevancy is the key to adm ssibility of
phot ographs, this Court has indicated that courts nust al so consider
t he shocki ng nature of the photos and whether jurors are thereby

distracted fromfair factfinding. Czubak v. State 570 So. 2d 925, 928

(1990) .

The State elicited testinony fromw tnesses regarding the crine
scene and the injuries to the victim The nedical exam ner, Dr
McConnel |, testified at great length to the victinms injuries (T.
505-510). The defense did not object to Dr. MConnell’s descriptions
or to the use of sone of the slides displayed to the jury which were
taken during the autopsy (T. 500). Thus, there was no need to admt
bl oody phot ographs taken fromthe crime scene in order to depict the
victims injuries.

Li kewi se, trial counsel objected to photos of the coll ateral
murder victim s autopsy and the crinme scene based on the fact that

t he photos made the collateral crime a feature of the trial and that
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t he photos were irrelevant and highly prejudicial to M. Zack (T.
524-530). Even the court questioned the need to go into such detail
with the photos in regard to the collateral nurder (T. 525, 527).
Al t hough the court did “not believe that [the prosecutor] need[ed] to
go into the mnute detail involving the death of the Okal oosa woman”,
the court ultinmately admtted two slides depicting the Okal ossa
victims injuries (T. 527-30). Addi tionally, defense
counsel objected to the State displaying enlarged photographs
during its guilt phase closing argunent (T. 1406-7). The
phot os were displayed on the screen for extended periods of
time (T. 1407). Defense counsel argued for a nmistrial:
“because [the photos] have been overenphasi zed by the use of
this equipment and length of the time that they were |left up
t here and enphasized to the jury.” (T. 1407).°

Use of the gruesone photographs was no nore than part of
the State's strategy of evoking disgust towards M. Zack. The
prejudi ce substantially outwei ghed any probative val ue,
particularly as to the photos of the Okal oosa hom cide victim
M. Zack was denied a fair trial in violation of the Sixth,
Ei ghth and Fourteenth Amendnents to the United States

Constitution; Duest v. State, 462 So. 2d 446 (Fla. 1985).

‘Phot os of the collateral nurder victimwere al so
di splayed to the jury on the overhead projector (T. 1407).
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The State's use of the photographs and the length of time
of the neans of display during the State’'s cl osing argunent
di storted the actual evidence against M. Zack at the guilt
phase and unfairly skewed the weight of aggravating
circunmstances at the penalty phase. Appellate counsel failed
to raise this issue despite objections by trial counsel.
Habeas relief is proper.

CLAIM V

THE COURT ERRED I N ADM TTI NG EVI DENCE OF OTHER CRI MES

TO PROVE MR. ZACK S GUI LT AND ARGUE FOR THE DEATH

PENALTY. THE | NTRODUCTI ON OF THE EVI DENCE VI OLATED

MR. ZACK' S FI FTH, ElI GHTH AND FOURTEENTH AMENDMENT

RI GHTS. APPELLATE COUNSEL WAS | NEFFECTI VE | N FAI LI NG

TO ADEQUATELY PRESENT THI S | SSUE.

On direct appeal, appellate counsel raised the issue that
the court erred in admtting evidence of other crinmes because
the crimes had no rel evance, or if they did have any rel evance
it was “outwei ghed by the prejudicial inpact”. This Court
denied M. Zack’s claimand found that the evidence of
collateral crimes was adm ssi bl e because the crinmes were
“rel evant as part of a prolonged crimnal episode

denonstrating Zack’s notive, intent, nodus operandi and the

entire context fromwhich this nurder arose.” Zack v. State,

753 So. 2d 9, 16 (Fla. 2000).

However, what appellate counsel failed to raise, despite
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trial counsel’s objections, and what this Court did not
address was the manner in which the evidence of coll ateral
crimes was used to prove facts at issue in M. Zack’s case.
And, nost inportantly, the inproper use of the evidence to
prove aggravating circunstances at the penalty phase.

Over defense counsel’s objection, the State was al | owed
to introduce photographs, the video and slides fromthe crine
scene in Ckal oosa County and the slides of the autopsy of the
Okal cosa victim (T. 378-86; 524, 530). The State argued that
the photos and slides showed simlar traumas that the victins
suffered, i.e., that they were both beaten about the head, so
the photos and slides were relevant (T. 525). The court
poi nted out that, in fact, the manner of death was different
as to the victins: the Okal oosa victimwas strangled while the
Escanbi a victimwas stabbed (T. 525). The court even told the
State that: “1 do not believe that we need to go into the
m nute detail involving the death of the Okal oosa woman as
t hese slides would purport to do.” (T. 527). Even so, the
court allowed the photos and slides to be introduced and
di spl ayed to the jury.

Additionally, during the guilt phase and again over
def ense counsel’s objection, Dr. McClaren was allowed to
di scuss the collateral crimes evidence in rebutting the

defense’s claimthat M. Zack was not guilty of first degree
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mur der .

During the defense’'s case, Dr. M chael Mher testified as
a non-exam ni ng expert. He explained post traumatic stress
syndronme and its synptons or features as well as fetal alcoho
syndronme (T. 1168-1246). Dr. Maher al so provided sone
testimony by way of hypothetical based upon the circunstances
surround the Escanmbia victim (T. 1205-6). Dr. Mher was not
asked about the collateral crinme evidence. However, in
rebuttal, the State argued that is was necessary for Dr.

McCl aren to discuss the other crines, including the Ckal oosa
hom cide, in order to explain his opinion, through

hypot heticals that the situations illustrated specific intent
(T. 1265). The State argued that Dr. MClaren’s testinony was
necessary to show identity and intent (T. 1266).

Initially, the court ruled: “I’"mgoing to rule that this
is inproper rebuttal testinony, that the State is going
outside the real mof the evidence presented by the Defense
t hrough the testinmony of Dr. Maher. | wll not permt any
testinmny with
regard to or any basis or hypothetical eluding to any crinme
commtted in Okal oosa County.” (T. 1267). The State reargued
t he point and added that Dr. MCl aren’s testinony was
necessary to rebut all of the defense w tnesses, not just Dr.

Maher (T. 1267-9). Thus, the court reconsidered and all owed
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the testinony (T. 1269).

Despite the State’'s contention, the rebuttal testinony
had nothing to do with the identity of M. Zack. M. Zack
confessed to causing the death of Ms. Smth, the Escanbia
victim Likewi se, the State’s argunent that Dr. MCl aren
needed to discuss the collateral crimes, including the
Okal oosa hom cide, in order to show M. Zack’s intent was
untrue.

Dr. McClaren’s testimony which repeated the m nute
details of the Okal oosa crinme and the photographs and slides
wer e unnecessary to any of the issues.

In Henry v. State, this Court reversed the defendant’s

conviction for first degree murder and ordered a new tri al
because of the adm ssion of excessive testinony concerning the
def endant’ s nmurder of his wife's son. Although the Court
found that the evidence was relevant to the case because it
was part of the prolonged crimnal episode, which was al so the
basis this Court found in affirm ng the adm ssion of the
evidence in M. Zack’s case, the Court went on to state:

Sonme reference to the boy's killing may have been

necessary to place the events in context, to

descri be adequately the investigation |leading up to

Henry's arrest and subsequent statenents, and to

account for the boy’'s absence as a w tness.

However, it was totally unnecessary to admt the

abundant testinony concerning the search for the

boy’s body, the details fromthe confession with
respect to how he was killed, and the nedica
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exam ner’s phot ograph of the body. Even if the

State had been able to show sone rel evance, this

evi dence shoul d have been excl uded because the

danger of unfair prejudice substantially outweighed

its probative value. § 90.403, Fla. Stat. (1985).

| ndeed, it is likely that the photograph al one was

so inflammtory that it could have unfairly

prejudi ced the jury agai nst Henry.
574 So. 2d 73, 75 (1991).

As in Henry, the State’'s use of photographs and Dr.
McCl aren’ s testinony were repetitious and prejudicial; they
wer e unnecessary in light of the abundant testinony which
adequately served the purpose of simlar fact evidence. All
total, the State elicited testinony fromten w tnesses about
t he Okal oosa hom cide, including M. Zack's statenent to | aw
enf orcenent and his taped statenent. Mich of the evidence was
repetitious and unnecessary to show M. Zack’s identity or
nmotive or to explain the context of the Escanbia crines.
| ndeed, the State went “too far in introducing evidence of

other crines.” Randolph v. State, 463 So. 2d 186, 189 (Fl a.

1984) .

Def ense counsel objected to all of the unnecessary,
repetitious and prejudicial evidence. Appellate counsel was
ineffective for failing to raise this issue.

Appel | ate counsel was also ineffective in failing to
raise the claimthat the State inproperly introduced evidence

of collateral crinmes to support aggravators and argue for the
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death penalty.?

In its penalty phase argunents, the State repeatedly
referred to the fact that M. Zack had already committed a
mur der when he cane to Pensacola and met Ms. Smith (T. 1596,
1601). The State told the jury that they could use the prior
murder to determ ne whether or not aggravating factors had
been proven (T. 1601). Defense counsel objected to the
State’s use of the collateral crime evidence to establish
aggravating circunstances (T. 1601-2).

This Court has held that: "Even if it were perm ssible
for a judge to rely on the circunstances of previous crinmes to
support the finding of an aggravating factor, such evidence,
st andi ng al one, can never establish, beyond a reasonable
doubt, that the nurder at issues was so aggravated." Finney v.

State, 660 So. 2d 674, 681 (Fla. 1995)(quoting Power v. State,

605 So. 2d 856, 864 (Fla. 1992)).

In M. Zack’s case, the prosecutor heavily relied upon
the evidence of collateral crines, including the Okal oosa
hom cide, in order to establish the cold, calcul ated and
prenmedi t ated aggravating factor, the avoid arrest aggravating
factor; the commtted in the course of a sexual battery

aggravating factor and the crine was comm tted for financial

8The evi dence al so constitutes non-statutory aggravati on.
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gain aggravator.® In fact, the trial court specifically
referenced the evidence of collateral crines in finding the
cold, calculated and preneditated factor and in finding that
the nmurder was commtted to avoid arrest.

Appel | ate counsel failed to raise this issue despite
objections by trial counsel. Habeas relief is proper.

CLAI M VI

MR. ZACK' S RIGHT TO A FAIR TRI AL UNDER THE DUE PROCESS

CLAUSES OF THE UNI TED STATES AND FLORI DA CONSTI TUTI ONS

WAS VI OLATED WHEN THE TRI AL COURT ADM TTED | RRELEVANT

AND PREJUDI Cl AL EVI DENCE. @ APPELLATE COUNSEL RENDERED

| NEFFECTI VE ASSI STANCE | N FAI LI NG TO PRESENT THI S

CLAI M

At trial, defense counsel objected to the introduction of
a baseball cap that purportedly belonged to M. Zack. The
basebal | cap was recovered fromthe victinms boyfriend s
aut omobil e, which the victim had been using (T. 281). The
basebal | cap had the saying “Bad to the Bone” witten on the
front of the cap and also had a “skull on it and Confederate
bars and stars around the skull.” (T. 281-2). Defense counsel
obj ected to the adm ssion of the cap based on the fact that

the prejudicial nature outweighed any probative value (T.

282). In fact the defense argued that “in view of the fact

On direct appeal, this Court struck the avoid arrest
aggravat or and found that the aggravator that M. Zack was on
felony probation was inapplicable in M. Zack’s case. Zack v.
State, 753 So. 2d 9, 20 and 25(Fla. 2000).
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t hat we have Afro-Anerican jurors that we have, and | see no
evidentiary value in introducing this hat.” (T. 282).

The State responded by saying that the baseball cap was
useful because a baseball cap was found in the Okal oosa
victim s autonmobile (T. 283). The defense again argued that
there were articles of M. Zack’s clothing as well as the hat
that were located in the victims car and therefore there was
no need to introduce the hat to establish that M. Zack had
been present in the victims car (T. 283). The court
overrul ed the defense’ s objection. The State introduced the
baseball cap and elicited testinmony fromthe victinis
boyfriend that the hat did not belong to himor the victim (T.
290) .

Later, during the testinony of a pawn shop owner and over
def ense counsel’s objection, the State enphasized the hat that
M. Zack was wearing, which was the hat obtained fromthe
victims car (T. 638-9). Defense counsel argued that the
enphasi s about the hat was unnecessary, since the State had
shown the jury the videotape of M. Zack in the pawn shop.

Al so, the State told the jury, in closing argunent: “And
in addition to admtting that he was in the pawn shop, he's
got a hat on, and this is how he considers hinmself in the day
following — the two days follow ng having commtted two

murders.” (T. 1406) (enphasi s added). Defense counsel objected
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to the State’s argunent that the hat was sonehow rel evant to
M. Zack’s intent and also to the repeated display of the hat
and nmoved for a mstrial (T. 1406). The court denied the
notion (T. 1406).

In addition to the baseball hat, the State introduced
irrel evant evidence through M. Zack’ s taped statenments. The
jury heard M. Zack’s taped statenent provided to Okal oosa
County | aw enforcenent regardi ng the Okal oosa victim M.
Russillo (T. 832-901). During the statenent, while explaining
why he pawned the firearnms he had taken from M. Chandler, M.
Zack stated: “I never have — never known — | been arrested a
mllion tinmes before and never had no problemlike that . . .~
(T. 854). M. Zack's statenment was irrel evant and highly
prejudicial. The statement should have been redacted so that
the jury would not have heard M. Zack’s comrent.

Li kewi se, during his taped statement, M. Zack told |aw
enf orcement :

| wal ked to and fromthe store, fromthat house to

the store, as a matter of fact. There is a black

guy in the trailer park right down from where |I was

staying at. Now I'msitting here renmenbering. |

know he stays in one of themlittle trailers,

because | was trying to get a ride out of here, and

he told me to go to this one guy’s that’s over there

working on his trailer. | turned around. He had a

wife. He had kids. | didn't want to get this man

i nvol ved, just in case sonething broke out.

| started to tell the man hey because | needed

to talk to somebody. | damm sure ain’t gonna talk
to this black guy, you know. | don’t get along wth
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bl ack people. That's what stated ny whole life off

wrong anyway. My sister wanted to get married to

one, you know, and she was doi ng her thing on drugs,

too, you know. But | renmenber the guy.
(T. 887-8).1 Again, M. Zack’s comment was irrelevant to the
facts of the case and highly prejudicial. The statenent
shoul d have been redact ed.

Only relevant evidence is adm ssible. § 90.402 Fla. Stat.
Rel evant evidence is defined as: “evidence tending to prove or
di sprove a material fact.” 8§ 90.401. Further, “relevant
evidence is inadm ssible if its probative value is
substantially outwei ghed by the danger of unfair prejudice,
confusion of issues, msleading the jury, or needl ess
presentation of cunulative evidence.” 8§ 90.403 Fla. Stat.

The baseball cap with the saying “Bad to the Bone” and
depicting a confederate flag along with M. Zack’s statenent
t hat he had been arrested several tines and did not get al ong
with black people were inadm ssible because they were not
relevant to his case, and they were overly prejudicial.

The baseball cap did not prove any material fact at
issue. M. Zack confessed to being in the victims car

t hroughout the evening of the crimes and to taking the

victims car after |eaving her house. Additionally, the State

M. Zack’s statenment further exacerbates the prejudice
the State’s introduction of the baseball cap with the
conf ederate synbol displayed on it.
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i ntroduced articles of clothing that bel onged to M. Zack that
were obtained frominside the car. There was no doubt that

M. Zack had been present in the victinms car — this fact was
established by M. Zack’s confession and by the identification
of the other articles of clothing found in the car. Rather,

t he baseball cap was introduced solely to inflame the jury and
to argue that the cap denmpbnstrated M. Zack’s opinion of

hi nrsel f and racial prejudice, i.e., evidence of his bad
character. 1In closing argunment, the State argued that the hat
reflected M. Zack's state of mnd and “how he consi dered

hi msel f” shortly after committing two nmurders.

Li kewi se M. Zack’s statenments about being arrested
several times and not getting along with black people were not
relevant to any material issue about guilt or innocence.

Agai n, his coments were only introduced as bad character
evidence. As such, the taped statenent should have been
redacted so that the jury would not hear the prejudicial

coment s.

Even if the evidence at issue was sonehow rel evant, the
prejudice of its adm ssion substantially outweighed its

probative value. In State v. MClain, this Court held:

I n wei ghing the probative val ue against the
unfair prejudice, it is proper for the court to
consi der the need for the evidence; the tendency of
t he evidence to suggest an inproper basis to the
jury for resolving the matter, e.g., an enotional
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basis; the chain of inference necessary to establish

the material fact; and the effectiveness of a

[imting instruction.

525 So. 2d 420, 422 (Fla. 1988).

The baseball cap had little probative value to the crines
with which he was charged. He did not deny being with the
victimin her car. Also, there was nuch evi dence presented
that linked M. Zack to the victim beyond his own confession.
The introduction of the hat was unnecessary and only done to
evoke an enoti onal response and disgust fromthe jury.

Li kew se, the statenents about not getting along with
bl ack peopl e and having been arrested, had no probative val ue.
The jury did not need the evidence to resolve any of the facts
in determning M. Zack’s guilt. The evidence should have
been excl uded.

Appel | ate counsel was ineffective for failing to raise

this issue. Habeas relief is proper.

CONCLUSI ON AND RELI| EF SOUGHT

For all the reasons di scussed herein, M. Zack

respectfully urges this Court to grant habeas corpus relief.
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