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PRELI M NARY STATENMENT

Petitioner, Nathaniel WIIlianms, was the defendant in the
trial court and was the appellant in the Third District Court of
Appeal . Petitioner will be referred to herein as “Defendant.”
Respondent, the State of Florida, was the prosecution in the
trial court and was the appellee in the Third District Court of
Appeal . Respondent will be referred to herein as “respondent”
or “the State.”

The follow ng symbols will be used throughout this Brief:

| B

Appellant’s Initial Brief

JB

Appel lant’s Brief on Jurisdiction
R = Record on Appeal
SR = Suppl enental Record

T = Trial Transcripts






STATEMENT OF THE CASE AND FACTS

Def endant was indicted in January 1988 on one count of First
Degree Murder and one count of Possession of a Firearmin the
Comm ssion of a Crimnal O fense in connection with the Novenber
1987 shooting of Daniel Rhodes. (R 1,3). Twelve years |ater,
in 2000, Defendant was arrested in the State of Georgia. (T.
277-278) . I n October 2001, the State charged Defendant in a
superseding information with one count of Second Degree Muirder
with a Deadly Weapon. (R 4-6). Defendant was convicted after
a jury trial and sentenced to a term of inprisonnment for
seventeen years. (R 11, 17, 20). The jury deliberated for one
hour and thirty m nutes. (T. 424-426). Def endant filed a
tinmely notice of appeal, and the Third District Court of Appeal

affirmed Defendant’s conviction and sentence. WIllians V.

State, 834 So. 2d 923 (Fla. 3d DCA 2003); (R 25). This Court
granted discretionary review.

The State brought a motion in limne to preclude defense
counsel from cross-exam ning State w tness Roger Hunt about an
arrest for aggravated assault. (T. 7-8). Hunt had received a
wi t hhol d of adjudication on that charge, for which he had been
arrested sonme tinme after the 1987 shooti ng. The State argued
t hat defense counsel should be precluded from asking Hunt

whet her he had ever been convicted of a felony. (T. 8). The

=



State’s motionin limne did not involve Hunt’s participationin
the police explorers in any nmanner. Id. Def ense counsel
responded that the arrest issue nay becone relevant at trial to
expl ain why Hunt stopped being a police explorer, which he had
been in 1987, and why he could not be a police officer. [d.
The trial court granted the State’s nmotion but rul ed the defense
could reargue the issue if it becanme relevant. [d.

At trial, defense counsel sought to cross-exam ne Hunt about
t he reason why he stopped being a police explorer, arguing that
the jury would not have a conplete picture of Hunt w thout
knowi ng that he had wanted to be a police officer but could not

because he had “got into problens on his own.” (T. 219-220).
Citing the points raised in the nmotion in limne, the State
argued that this question was inproper inpeachnent as it went to
Hunt’'s aggravated assault arrest, which resulted in a w thhold
of adjudication. (T. 218-219). Defense counsel stated that he
woul d not ask Hunt about the arrest, although counsel did not
explain his proposed questions. (T. 220). The trial court
rul ed def ense counsel could not ask Hunt why he stopped being a
police explorer and that “[y]ou can ask him anything that
concerns with police explorer but anything about his w thhold of

adj udi cation for a crimnal offense will not be allowed at this

monment.” (T. 221).
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Evi dence Adduced at Tri al

SERGEANT M GUEL TABERNERO was a homi ci de detective in the
Met r o- Dade Police Departnent on Novenber 27, 1987, when he was
assigned to investigate the shooting death of Dani el Rhodes.
(T. 162-164). Tabernero went to the Cutler Ridge fire house,
| ocated next to the police station, where he saw a red Firebird
in the parking lot. (T.165-166). The car belonged to Derrick
Pinto, who was seated inside a police car waiting to be
interviewed. Daniel Rhodes was on the ground just outside the
Firebird s passenger door. Rhodes was dead. He had been shot
out si de 22221 Sout hwest 116 Avenue and then driven to the fire
house. (T. 165-169).

Tabernero received a photo of Defendant from his
[ Def endant’s] nother and showed the picture to w tness ROGER
HUNT. (T. 172-173). Hunt was al so presented with a high school
year book whi ch contai ned a photograph of Defendant and several
ot her persons on the sanme page. (T. 173). Hunt recogni zed the
shooter fromthe yearbook and signed and dated the picture. 1d.

Tabernero also met with JOHN KENZIE three days after the
shooting. (T. 174). Kenzie was presented with a photographic
I i neup, which included Defendant’s picture. (T. 174-175).
Kenzi e picked out the shooter and signed the picture of himin

front of Tabernero. (T. 175).
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Taber nero assi gned DETECTI VE LAWRENCE W LKOTZ t o process t he
primary crime scene on 116 Avenue and the secondary scene in the
parking lot. Tabernero assigned Detective King to canvass the
area and interview witnesses. (T. 169-171, 188-189). W/l kotz
found two spent .25 caliber shell casings and one .25 cali ber
live round at the scene of the shooting. (T. 191-194).

DEPUTY CHI EF MEDI CAL EXAM NER DOCTOR EMVA LI U testified t hat
Rhodes had one gunshot wound to the chest and one gunshot wound
to the wrist. The wrist had entrance and exit wounds. The
bullet to the chest had traveled through Rhodes body and was
recovered during the autopsy. (T. 345-347, 349). CRI M NALI ST
REY ALTON FREEMAN testified that the recovered bullet was .25
cal i ber and was consistent with the shell casings found at the
scene. Freeman further testified that the live round and the
recovered bullet were consistent with having come fromthe sane
manuf acturer. (T. 334).

Wt hi n days of the shooting, Tabernero intervi ewed wi t nesses
ROGER HUNT and JOHN KENZIE. (T. 171, 173-6). Both wi tnesses
identified Defendant as the man who shot Dani el Rhodes. (T. 171-
175, 215-216, 256-257). Subsequently, Tabernero went to
Def endant’s house nmmny tines attenpting to arrest him
Tabernero spoke with Defendant’s famly, including his brother

Bernard. (T. 176). After weeks of searchi ng, Tabernero obtai ned
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an arrest warrant based upon the information provided by the
wi t nesses and the nmedical evidence. (T. 177-180).

Twel ve years after the shooting, in Novenmber 1999, col d case
i nvestigator DETECTI VE RAM SH NYBERG recei ved information that
Def endant was living in Atlanta, Georgia, under the nane
“Nicholas Smth.” (T. 273-274). Nyberg obtai ned Defendant’s
CGeorgia address and verified that he was wanted for the 1987
murder of Daniel Rhodes. (T. 274- 275). Def endant was
eventual |y arrested outside his house in an Atlanta suburb, and
transported to Mam in My 2000. (T. 276-277). After the
arrest, Nyberg interviewed MARTI N ANDERSON, a federal prisoner,
to whom Def endant had confessed in 1987. (T. 280-281, 285).

At the time of his trial testinony, ROGER HUNT was thirty-
one years old, married, and a pastor of his own congregation.
Hunt was a security guard before he became a pastor. (T. 197-
198). On cross-exam nation Hunt testified that he had been a
pastor for at |east four years, with a congregation between
twenty-five and fifty. (T. 222-223). Hunt was not an ordai ned
m ni ster and he had not gone to school to become one. (T. 222).
Before he becanme a pastor, Hunt worked as a security guard, a
courier, and a chauffeur. (T. 223). He had also driven a bus in
Georgia after finishing high school at age eighteen. (T. 223-

234) .
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I n Novenber 1987, Hunt was a seventeen-year-old high school
st udent . He was a nmenber of the police explorers, a program
desi gned to hel p keep children out of trouble. (T. 198-199, 217-
218). On cross-exam nation Hunt testified that he had been a
police explorer for one or two years at the tinme of the shooting
and had stopped being a police explorer in 1992 or 1993. (T.
222). On the nmorning of the shooting Hunt attended a police
expl orer event at the Cutler Ridge Mall. (T. 201). Hunt left
the mall to drive home when the event ended. He stopped behind
a red Firebird on 116 Avenue, the street where he lived. (T.
201- 204, 212, 224). Hunt saw two nmen standing by the Firebird’'s
passenger door, close to the sidewal k. One of the nmen had a
gun. (T. 204-205).

Through his open car w ndows, Hunt heard the man with the

gun say, “fuck, nigger,” and point the gun at the other man. (T.
205- 206, 209-210). Hunt heard at | east one gun shot, and pulled
around the red Firebird. (T. 209-210, 227-231). The man who
had been shot fell into the Firebird s passenger seat and the
car left the scene. (T. 210-212). As Hunt pulled into his
driveway a few houses away from the shooting, he heard people
scream ng, “the guy is shot.” (T. 213). Hunt followed the car

for about one-half mle, until he could not see it anynore. (T.

213).
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Later that day Hunt went to the Cutler Ridge police station.
He had a riding assignnment that evening with the police
explorers. He sawthe red Firebird, with yellow tape around it,
parked in the | ot at the neighboring fire house. Hunt went into
the police station and spoke with the desk sergeant. Hunt al so
gave a sworn statenment to hom cide detectives. (T. 213-215).
Hunt testified that at the time of the shooting, he recognized
the man with the gun. Hunt had seen the man around the
nei ghbor hood for two or three years, and they had gone to the
same summer schools. (T. 205, 208, 211-212). Hunt knew the
man’ s ni ckname and the |ocation of his house. (T. 211, 228,
235). \When Hunt spoke with detectives after the shooting, he
made a confirmatory identification of Defendant as the man with
the qgun, and also identified Defendant from yearbook
phot ographs. (T. 171-173, 184-186, 215-216). Hunt did not make
an in-court identification.

Over defense objection, Hunt identified a photograph of the
victim in mlitary uniform as the man who had been unarnmed at
the time of the shooting. The phot ograph was brought to the
State by the victims famly. (T. 207-208). Hunt testified
that at the time of the shooting the victim s hair was braided
or twisted and he did not wear a uniform (T. 205-206, 208).

Vi | e acknow edgi ng t he phot ograph’ s rel evancy to
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identification, defense counsel argued that the depiction of the
victim in mlitary uniform with an Anmerican flag was too
prejudicial. (T. 206). The State responded that the purpose of
t he photograph was Hunt’s identification of the victim as the
unarmed nan. (T. 207). Def ense counsel suggested the State
show the autopsy photos for identification purposes, but the
State asserted Hunt woul d be unable to identify the victimfrom
aut opsy phot os because “[h]e’s dead. Hi s eyes swelled up and in
his head.” |d. Defense counsel never chall enged, contested, or
di sputed whether Hunt would be unable to identify the victim
fromthe autopsy photos. [|d.

JOHN KENZI E, a retired construction worker, testified that
at about 2:00 p.m on Novenber 27, 1987, he was hone at 22211
Sout hwest 116 Avenue, an apartnent buil ding which he owned. (T.
250- 251, 259). Two nen ran past Kenzie' s front door and stopped
on the sidewal k, about fifteen feet away. A red car was parked
next to the nen. They were arguing about noney. (T. 264).

As Kenzie watched from his front porch, he could see both
nmen clearly. One of the men pulled out a small gun that
appeared to be a .25 caliber. The other man was unarmed. (T.
251- 254, 256, 261-262, 266, 271). The man with the gun shot the
other man in the chest once, and then wal ked across the street

still holding the gun. (T. 255). The man who had been shot got
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into the passenger seat of the red car, and told the driver,
“take me somewhere, |I’ve been shot.” (T. 255-256). The car left
the scene. (T. 256). Kenzie testified that he did not recal
seeing a car stopped behind the red car, or seeing a car pul
around the red car. (T. 269-270).

Al t hough Kenzie did not identify Defendant at trial, Kenzie
did nake a photographic identification of Defendant as the
shooter to hom ci de detectives in Novenmber 1987. (T. 256-257,
173-175). Kenzie testified that at the time of the shooting, he
recogni zed the man with the gun as soneone Kenzie had seen
around the nei ghborhood for along tinme. (T. 254). At the tine,
Kenzi e al so knew the shooter’s nane and famly. (T. 254-255).
Kenzie selected the shooter from a photographic |ineup and
signed the picture. (T. 257).

MARTI N ANDERSON t esti fi ed that some time after the shooti ng,
in 1987, he spoke with Defendant at Anderson’s brother’s house
in Liberty City. Anderson, who was seventeen at the tinme, was
close friends with Defendant’s brother Bernard. (T. 303-4).
Anderson had seen Defendant, who was friends with Anderson’s
brother, at |east two other times and knew his nickname. (T.
303, 317-318). Defendant told Anderson that he, Defendant, had
shot soneone at close range seven tinmes and that the M am

police were |ooking for him (T. 305-307). Anderson did not
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tell the police about this conversation. (T. 307).

Anderson noved to Atlanta, Georgia, a year or two |ater.

(T. 302). Def endant was also living in Atlanta, with sonmeone
Ander son knew. Ander son and Defendant became friendly and
ultimately went into business together. (T. 307-309). In 1990

or 1991, Defendant assunmed the identify of Ni cholas Smth, who
had worked for Anderson and Defendant. Def endant began usi ng
Smth's nane and social security nunmber when Smth died. (T.
309- 310).

Anderson testified that he and Defendant had two additi onal
conversations about the 1987 shooting. (T. 309-311, 315-316).
Anderson testified that one Christmas, he was going to Mam to
visit famly. Defendant remarked that he wanted to see his own
famly but could not return to Mam because the police were
still looking for him Around 1996 or 1997, Defendant stated
t hat he was thinking about returning to Mam to turn hinmself in
to the police. Anderson offered to help by hiring | awers. (T.
310-311).

At the tinme of his testinony, Anderson was serving a ten-
year federal sentence for conspiracy to distribute narcotics.
Anderson had al ready begun serving his sentence when he first
spoke with Detective Nyberg in Atlanta. (T. 280-281, 285-286,

302, 311-312, 319). Anderson stated that in exchange for his
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cooperation, State authorities told him he could possibly
receive a recomendation to reduce his sentence. (T. 281, 286,
294- 295, 319-321).

SUMVARY OF ARGUNMENT

Point 1. Since the trial court did not prohibit Defendant from

eliciting the fact that Hunt had been expelled from the police
explorers, the Third District’s decision should be affirmed
under the “tipsy coachman” doctri ne. Def endant’ s argunent in
this case is based upon semantics, and the Third District
utilized the proper test when it held that the trial court’s
all eged error was harmess. Finally, Defendant is not entitled
to a new trial. If this Court holds that the Third District
enpl oyed an i nproper harm ess error analysis, this Court should
guash the decision below and remand to the district court for
reconsi deration of whether the error is harmess in light of the
proper standard.

Point 11. This Court should decline to address the issue
because it is outside the scope of the conflict issue. In any
event, the trial court properly admtted a photograph of the
victiminto evidence because it was relevant to establish the
victims identity. Accordingly, Defendant’s argunment on this

poi nt shoul d be rejected.



ARGUMENT
PO NT |
THE THI RD DI STRI CT COURT OF APPEAL’ S DECI SI ON
REGARDI NG THE LI M TATI ON OF CROSS- EXAM NATI ON
OF ROGER HUNT SHOULD BE AFFI RMED

Trial Court Did Not Preclude Defendant From Eliciting
That Hunt WAs Expell ed From The Police Explorers

As a threshold matter, the State would point out that the
trial court never actually prohibited Defendant fromeliciting
“the fact that Hunt had been expelled from the police
explorers.” WIlians, 834 So. 2d at 925. The State’s notionin
i mne sought to preclude Defendant from cross-exan ning Roger
Hunt about an arrest for aggravated assault (which resulted in
a w thhold of adjudication). (T. 7-8). The State argued that
Def endant should be precluded from asking Hunt whether he had
ever been convicted of a felony, and nothing in the State’s
motion in limne involved Hunt’s participation in the police
explorers in any manner. (T. 8). The trial court granted the
State’s notion but ruled the defense could reargue the issue if
it becane relevant. |1d.

At trial, the prosecutor objected to defense counsel’s |ine
of questioni ng because she had “a feeling that [defense counsel]
is going towards that to ask about the aggravated assault.” (T.

218-219). Defense counsel responded that he believed “the jury



has a right to hear why he stopped being a police explorer.”
(T. 219-220)(enphasis added). The trial court stated it woul d
not permt defense counsel to ask why Hunt stopped being a
police explorer. (T. 220). Def ense counsel argued “[t]he
reason he stopped being a police explorer is because he got into
probl ens on his own and he wanted to be a police officer and he
couldn’t become a police officer and he becanme a pastor and
that’s where |I’m going and | wouldn’'t have asked the question
about his arrest. | think it’'s certainly sonething that [the]

jury can hear and it’s certainly sonmething that is relevant in

this case. | think | certainly can ask.” [d. The trial court
responded “you are still using a withhold [of adjudication] for
i npeachnment purposes no matter how you slice it.” (T. 221).

When argunent on the matter concluded, the trial court rul ed

t hat defense counsel was “not allowed to ask why he stopped

bei ng a police explorer. You can ask himanything that concerns

the police explorer but anything about the wthhold of

adjudication for a crimnal offense will not be allowed at this

nonment . ” Id. (enphasis added). Contrary to the Third
District’s opinion, nothing in the trial court’s ruling
prohi bited defense counsel fromeliciting “the fact that Hunt
had been expelled fromthe police explorers.” WIlIlianms, 834 So.

2d at 925. Instead, the trial court’s ruling permtted defense

13



counsel to ask Hunt “anything that concerns the police explorer”
except why he stopped being a police explorer (i.e., the
wi t hhol d of adjudication for a crimnal offense).

Def ense counsel could have easily elicited the fact that
Hunt was expelled fromthe police explorers by asking any number
of perm ssible questions that did not involve the wi thhold of
adj udi cation for aggravated assault. For exanple, defense
counsel coul d have asked Hunt “how did your affiliation with the
police explorers end?” or “when your affiliation with the police
expl orers ended, was it voluntarily (you quit) or involuntarily
(you were expelled)?” These questions were perm ssible under
the trial court’s ruling and would have elicited the fact that
Hunt was expelled from the explorers w thout touching upon the
specific reason why (the wi thhol d of adjudication for aggravated
assault). Defense counsel, however, did not ask these questions
because he wanted to introduce inproper inpeachnent evidence
about Hunt’s wi thhol d of adjudication for aggravated assault and
did not care if the jury knew Hunt was expelled from the
explorers.!? Since the record in this case shows that the trial

court did not preclude defense counsel fromeliciting “the fact

1This Court has previously held that a w tness may not be

i npeached by a withhold of adjudication. State v. MFadden,
772 So.2d 1209 (Fla. 2000).
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that Hunt had been expelled from the police explorers,” the
trial court did not abuse its discretion below. WIIlians, 834

So. 2d at 925; Thornton v. State, 767 So. 2d 1286 (Fla. 5th DCA

2000) (def endant wanted to i ntroduce evidence that the victimof
robbery at a grocery store was fired by a subsequent enployer
for making unauthorized tel ephone calls to i npeach the victim s
veracity and support the theory of defense - robbery was an
“inside job” in which the victimwas a willing participant;
trial court did not abuse its discretion by excluding
information about the victims subsequent firing); (T. 221).
Accordingly, this Court should uphold the Third District’s

deci si on under the *“tipsy coachman” doctrine. Conbs v. State,

436 So. 2d 93, 96 (Fla. 1983)(district court of appeal
erroneously held that it only had jurisdiction to review
violations which effectively deny appellate review when it
denied a petition for wit of certiorari from circuit court
sitting in its appellate capacity; this Court approved deci sion
of district court of appeal to deny petition for certiorari as
“right for the wong reasons”).

Def endant’s Argunent

Contrary to Defendant’s bald assertions, the State never
attempted to  “bolster Hunt’'s character and therefore

credibility” by asking Hunt basi c background questi ons regarding

15



his enmployment. (I1B. 9). The State asked background questi ons
regardi ng enploynent to every single witness in this case, not
just Hunt.? (T. 162-163, 187, 197-199, 249, 272, 325, 337). The
State never vouched for Hunt’'s credibility, nor did it contend
that his testinony was especially trustworthy due to his
enpl oynent. Furthernore, no objection was raised to the State’s
all eged attenpt to “bolster Hunt’s character and therefore
credibility” by asking himbasic background questions about his

enpl oynment. (T. 197-199). Thus, Defendant cannot now be heard

to conplain about the matter. Steinhorst v. State, 412 So. 2d
332, 338 (Fla. 1982)(appellate court will not consider an issue
unless it was presented to the |lower court).

Def endant al so contends that the State “bolstered Hunt’s
character by establishing that he was a police explorer.” (IB
11). Since Defendant did not raise this “bolstering of
character” issue before the trial court, he cannot raise it now.

St ei nhorst, 412 So. 2d at 338. In any event, the State never

vouched for Hunt’'s credibility, nor did it contend that his

testi mony was especially trustworthy due to his affiliation with

2The State did not ask Martin Anderson about his
enpl oynment because he was obvi ously unenpl oyed due to his
incarceration in a federal prison. (T. 302). The State did,
however, did ask Anderson questions about his prison sentence.
| d.
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the explorers nmore than a decade earlier.® The record reveals
that Hunt was driving home from an explorer event when he
wi tnessed the shooting. (T. 201). The night of the shooting,
Hunt had a ride-al ong assignnment with the police (based upon his
association with the explorers). (T. 213). Wen Hunt drove up
to the police station, he observed the car he saw earlier during
t he shooting. (T. 214). Hunt then contacted sonmeone at the
desk regarding the matter and eventually gave a sworn statenment
to a detective. Id. Thus, the testinmony concerning Hunt’s
affiliation with the explorers nerely provided the context for
his actions on the day of the crinme and expl ai ned how he becane
a W tness.

Def endant argues that the Third District ignored this

Court’s holdings in State v. DiGuilio, 491 So. 2d 1129 (Fl a.

1986), and Goodwin v. State, 751 So. 2d 537 (Fla. 1999), when it

3The prosecutor in this case conducted an extensive voir
dire and repeatedly asked whether the potential jurors would
afford greater credibility to police officers. (T. 25-26, 29,
40, 48, 52, 55, 74-75). At least two nenbers who sat on the
jury affirmatively stated they would not |end greater
credibility to law enforcenent officers. (T. 23-24, 111,
140). If the jurors in this case would not |end greater
credibility to |law enforcenent officers, it is absurd to
believe the jurors would afford greater credibility to a
police explorer. Furthernore, it was defense counsel, not the
prosecutor, who first comented on Hunt’'s affiliation with the
explorers during closing argunents. (T. 374). Accordingly,
Def endant’s “bol stering of credibility” argunent based upon
Hunt’s affiliation with the explorers is neritless.
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conducted a harml ess error analysis. (IB. 14-15). Contrary to
Def endant’ s contentions, nothing in Wllians “reveals that the
Third District Court of Appeal never | ooked at the error in this
case and how the error may have effected the jury verdict.”
(IB. 14-15). The Third District obviously | ooked at the all eged
error in this case because it determned that the trial court
abused its discretion in not permtting Defendant to elicit the
fact that Hunt had been expelled fromthe explorers. WIIlianms,
834 So. 2d at 925. Furthernore, the WIlliams opinion did not
require “the defendant to establish that the error deprived him
of a fair trial rather than requiring the state to prove beyond
a reasonabl e doubt that the error did not contribute to the jury
verdict . . .” (IB. 15). Instead, the Third District revi ewed
the evidence in the case and properly determ ned beyond a
reasonabl e doubt that the alleged error did not affect the
verdict. WIllianms, 834 So. 2d at 925 (“given all of the other
evidence as to Wlliam s [sic] guilt, we cannot conclude that
this error necessarily deprived WIllians of a fair trial to
warrant a reversal.”).

Def endant’s argunment in this case i s based upon semanti cs,
i.e., he takes issue with the Ilanguage the Third District
utilized when it held that the trial court’s alleged error was

harm ess. Def endant argues, in essence, that the Third



District’s opinionin this case was erroneous because it di d not
contain a nmore prolonged harm ess error analysis conplete with
chapter and verse citations. This argunment nust fail because
this Court has previously used |ess verbiage in conducting a

harm ess error analysis. See Derrick v. State, 581 So. 2d 31

36 (Fla. 1991) (“Notwi thstanding, in view of all the evidence of
Derrick’s guilt, this was clearly harmess error.”). This is
not a case where a district court nmade an unwarranted departure

fromthe DiGQiilio standard. See Know es v. State, 28 Fla. L.

Weekly S450 (Fla. June 12, 2003)(Second District’s harmnless
error anal ysis was erroneous because it held that “[a] review of
the record has convinced this court that the error did not

substantially influence the jury's verdict”). Accordingly, the

Third District’s opinion in WIllianms should be affirned.
In DiGuilio, this Court stated:

The harm ess error test, as set forth in Chapman
and progeny, places the burden on the state, as the
beneficiary of the error, to prove beyond a reasonabl e
doubt that the error conplained of did not contribute
to the verdict or, alternatively stated, that there is
no reasonable possibility that the error contri buted
to the conviction. See Chapman, 386 U.S. at 24, 87
S.Ct. at 828. Application of the test requires an
exam nation of the entire record by the appellate
court including a close exanm nation of the perm ssible
evidence on which the jury could have legitimtely
relied, and in addition an even closer exam nation of
the inperm ssible evidence which m ght have possibly
i nfluenced the jury verdict.



DiGuilio, 491 So. 2d at 1135. This Court also recognized that
the harm ess error rule is concerned with the due process right
to a fair trial. 1d. The Third District closely exam ned the
perm ssi bl e evidence on which the jury could have legitimtely
relied, as well as the testinony allegedly precluded by the
trial court. WIIlianms, 834 So. 2d at 925. The Third District
al so determ ned that he alleged error was harnl ess and did not
deprive Defendant of a fair trial (which is what the harm ess
error rule is concerned with). Although the Third District’s
harm ess error analysis in this case was brief, its lack of
wor di ness on the issue does not indicate that the analysis was
i nproper or that it ran afoul of this Court’s decisions in

DiGuilio and Goodwi n. See Derrick, 581 So. 2d at 36

(“Notwi thstanding, in view of all the evidence of Derrick’s
guilt, this was clearly harm ess error.”).

Def endant suggests that “it will be inpossible for the court
to conclude beyond a reasonable doubt that the error did not
contribute to the jury verdict.” (I1B. 15). However, there is
no reasonabl e possibility that the trial court’s alleged error
in this case affected the verdict because two eyew tnesses who
had recogni zed Defendant at the time of the shooting identified
him imediately after the crine. In addition, Defendant

confessed his guilt to another wi tness, whose credibility the
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jury had the opportunity to eval uate. Furt hernore, Defendant
fled the State of Florida after the crime to escape arrest,
living for nore than a decade under an assuned identity. This
Court has previously found harm ess error where a trial court
inproperly limted cross-exam nation and/or prevented a
def endant frominpeaching a witness. Derrick, 581 So. 2d at 36;

Li vingston v. State, 565 So. 2d 1288, 1291 (Fla. 1990) (“W agree

with the appellant that the trial court’s refusal to permt the
cross-exam nation of Baker about his possible notive for
testifying was error. However, in |light of the evidence in this
case we find it to be harnmless error.”). Accordingly, this
Court should hold that the trial court’s alleged error, if any,
was harm ess beyond a reasonabl e doubt.

Assum ng, arguendo, the Third District utilized an incorrect
harm ess error analysis in this case, it is unclear whether the
application of the DiGuilio test would have yielded a different
result bel ow If this Court finds that the Third District
utilized an incorrect harnl ess error analysis in this case, this
Court should “quash the decision below and remand to the
district court for reconsideration of whether the error is
harmless in light of our reaffirmation of the D Guilio
standard.” Know es, 28 Fla. L. Wekly S450. Thus, contrary to

Def endant’s contention, a new trial is not warranted in this
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case.
PO NT ||
THE THI RD DI STRI CT COURT OF APPEAL PROPERLY
HELD THAT THE TRI AL COURT DI D NOT ABUSE I TS
DI SCRETI ON BY ADM TTI NG A PICTURE OF THE VICTIM
| NTO EVI DENCE DURI NG TRI AL
The only issue raised in Defendant’s Brief on Jurisdiction
is an alleged conflict between the Third District’s opinion in
this case and the harm ess error analysis set forth in this
Court’s decisions in DiGuilio and Goodw n. (JB. 6-9). The
issue raised in Point Il of Defendant’s Initial Brief was not
raised in his Brief on Jurisdiction and is beyond the scope of
the conflict issue. Therefore, this Court should decline to
address the issue raised in Point Il of Defendant’s Initia

Brief because it is outside the scope of the conflict issue.

See Knowes v. State, 28 Fla. L. Weekly S450; Wod v. State, 750

So. 2d 592 (Fla. 1999); Asbell v. State, 715 So. 2d 258 (Fl a.

1998) .

In an abundance of caution, the State wll address the
merits of the issue raised in Point Il of Defendant’s Initial
Brief. At trial, the State introduced a photograph of the

victim into evidence during Hunt’s testinony. (T. 206-209).
Def endant argues that the trial court abused its discretion by

“allowing the introduction of +this photograph since the



phot ograph had no rel evance to any issue at the trial and in the
alternative, whatever mnor relevance the photograph had was
out wei ghed by the potential that the photograph my have
i nflamed the passion of the jury and therefore deni ed def endant
a fair trial.” (1B. 18). Def endant’s argunent is wthout
merit.

Initially, the State would point out that defense counsel
conceded the photograph’s relevancy at trial. At si debar,
def ense counsel acknow edged t hat the phot ograph woul d serve the
purpose of allowing Hunt to identify the victim (T. 206).
Counsel objected and sinmply clained that the State could find a
| ess prejudicial photograph, one that did not “inflame the jury
to show . . a soldier . . was killed.” Counsel did not argue
t hat the photograph was irrel evant because it did not depict the
victim as he appeared at the time of the shooting. Thus,
Def endant’ s present claimthat the photograph was irrelevant to
any issue at trial is not preserved for this Court’s review,

St ei nhorst, 412 So.2d at 338.

Def endant contends, w thout providing any record citation
or other formof proof, that the State “coul d have used anot her
pi cture” to have Hunt establish the victims identity as the
person who did not have a gun. (IB. 19). The record reveals

t hat the photograph of the victimwas provided to the State by
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his famly, and nothing in the record suggests that the famly
had any ot her photographs of the victim (T. 207) When defense
counsel suggested that the autopsy phot ographs could be used to
have Hunt identify the victim the prosecutor stated “[h]e’s
[ Hunt] not going to recognize him[the victiml. He's dead. Hi s
eyes swelled up and in his head.” (T. 207). Def ense counse
did not dispute the fact that Hunt would not be able to
recogni ze the victimfromthe autopsy photos.* 1d.

Appel l ate courts nust view the evidence at trial in the

i ght nmost favorable to the prevailing party. Vasquez v. State,
763 So. 2d 1161, 1164 n. 2 (Fla. 4th DCA 2000). The record in
this case, viewed in a light nost favorable to the State,
denonstrates that (1) Hunt was unable to recognize the victim
from the autopsy photos and (2) the State could not have used
anot her photograph to establish the victins identity as the
person who did not have a gun. Def endant’ s argunment to the
contrary is based upon pure specul ation, and the law is clear

that “reversible error cannot be predicated upon nere

conjecture.” Phelps v. State, 353 So. 2d 1221, 1222 (Fla. 3d

DCA 1978); Hutchins v. State, 334 So. 2d 112 (Fla. 3d DCA 1976);

“Contrary to Defendant’s assertions at pages 19-20 of his
Initial Brief, nothing in the record indicates that Hunt did
not see the autopsy photos either (1) at trial, or (2) before
trial.
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Jacobs v. Wiinwight, 450 So. 2d 200, 201 (Fla. 1984).
Accordi ngly, appellant’s argunment on this point nust fail.
Trial courts have broad discretion in deciding the
adm ssibility of photographic evidence and appellate courts will
not disturb such decisions absent a clear show ng of abuse.

Pope v. State, 679 So. 2d 710 (Fla. 1996); Pangburn v. State,

661 So. 2d 1182 (Fla. 1995); Vargas v. State, 751 So. 2d 665

(Fla. 3d DCA 2000). The test to determ ne a photograph's
adm ssibility is rel evance, not necessity. A photograph that is
relevant to an issue at trial, either independently or to
corroborate other evidence, is adm ssible unless the probative

val ue i s outwei ghed by undue prejudice. Allen v. State, 662 So.

2d 323 (Fla. 1995); Czubak v. State, 570 So. 2d 925 (Fla. 1990);

Kirby v. State, 625 So. 2d 51 (Fla. 3d DCA 1993).

In this case, the victims photograph was relevant for
purposes of identification and «clarification of Hunt '’ s
testi nmony. In testifying about the shooting and surroundi ng
events, Hunt repeatedly distinguished between “the man with the

gun” and “the man wi thout the gun.” Although Hunt recognized
Def endant on the day of the nurder and identified him through
phot ogr aphs, Hunt was unable to make an in-court identification

of Defendant fourteen years |later. Hunt had never seen the

victim before the shooting, and did not know his nane. Under
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t hese circunstances, the photograph was relevant to establish
the victims identity as the man Hunt referred to as unarned.
Furthernmore, the victinis appearance in mlitary uniformdid
not render the photograph irrelevant or unduly prejudicial. As
Hunt had seen the victi monly when he was alive, a photograph of
the victim in life was essential for Hunt's identification.
Hunt woul d have been unable to identify the autopsy photograph
because the victinm s face was distorted in death. (T. 207). The
victim s apparent mlitary service was i nconsequential, as Hunt
testified that at the tinme of the shooting the victim had | ong,
twisted hair and did not wear a uniform Thus the trial court
did not err in admtting the photograph into evidence. Allen v.
State, 662 So. 2d 323 (Fla. 1995)(No abuse of discretion to
adm t phot ograph of murder victimw th grandchild to corroborate

witness testinony); Palmer v. State, 451 So. 2d 500 (Fla. 5th

DCA 1984) (No error in admtting photograph of murder victimand
girlfriend to corroborate identity).

Thi s i ssue was previously addressed i n Commpnweal th v. King,

595 N. E. 2d 795 (Mass. App. Ct. 1992). 1In King, the trial court
admtted a photograph of the victimin his mlitary uniform
(before the murder) into evidence. The defendant in King, like
Defendant in this case, argued the trial court inproperly

adm tted the photo i nto evidence. The appellate court held that
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the photograph of the victim in his mlitary uniform was
rel evant for the purpose of identification and to show how he
appeared before he was nurdered. 1d. at 798. Simlarly, the
trial court in this case properly admtted the victims
photograph into evidence because it was relevant for

identification purposes. ld.; State v. Bell, 450 S.E.2d 710

(N. C 1994) (tri al court properly admtted into evidence
phot ograph of victimwearing his police uniformand standing in
front of patrol car). Accordingly, Defendant’s argunment on this
point is without nerit.

The trial court admtted a photograph of the victim in
mlitary uni formbecause it was relevant to identify the victim
in the context of the eyewi tness testinony. Not hing in the
record denonstrates that another picture of the victim while
alive, was available. Hunt testified that Defendant shot a man
who was not arned, and Hunt identified the photograph of the
victim as the unarmed man. Hunt further testified that the
victimwas not in uniformand had a different hairstyl e when he
was killed. Thus, the trial court did not abuse its discretion

by admi tting the photograph into evidence.?®

SDef endant argues that the State’'s reason for introducing

t he photograph “was illusory” and that “[t]his was not a self
def ense case. The only issue the jury had to resol ve was
whet her def endant was the person who shot the victim” (IB.

19). Defendant’s argunent on this matter is belied by his
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Def endant contends that the photograph was unduly
prejudicial and that its sole purpose was to inflame the jury’'s
passi ons and invoke synmpathy for the victim As discussed
above, however, defense counsel conceded rel evancy at trial and
the record denonstrates that the photograph was relevant to
issues of identification and clarification of testinony. The
record al so shows that the photograph did not unduly prejudice
def endant by inflam ng the post-Septenber 11'" jury and invoki ng
synpathy for the victim The victinmis mlitary service was
never di scussed at trial, and the evidence showed the victimdid
not die as a soldier. Even if the evidence supported
Defendant’s claim that the jury felt synpathy for the victim
because he had worn a mlitary uniform which it did not, the
trial court did not err in admtting the photograph because it

was ot herwi se relevant to establish identity. Palnmer v. State,

451 So. 2d 500 (Not reversible error to admt a photograph that
m ght inflame a jury where the photograph has independent or
corroborative rel evance). Furthernore, as the Third District

poi nt ed out, Defendant’s argunent on this issue “rings hollow

actions below, i.e., he requested jury instructions on
justifiable hom cide and excusable homcide. (T. 362). |If
“[t]he only issue the jury had to resolve was whet her

def endant was the person who shot the victim”™ Defendant woul d
not have agreed to instructions on justifiable and excusabl e
hom cide. (I1B. 19).
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given the fact that the delay in this proceedi ng until Septenber
2001 was largely attributable to his status as a fugitive for
thirteen years. He is |like the proverbial person who kills his
parents and then conpl ai ns about his orphan status.” WIIlians,
834 So. 2d at 926 n. 2.

Even if the trial court abused its discretion by admtting
the victins photograph, such error would be harnless. See

Goodwi n; DiGuilio. The State did not highlight the victims

mlitary service, and the evidence of defendant’s guilt was
conpelling. Two wi tnesses who had recogni zed defendant at the
time of the shooting identified himinmmediately after the crine.
Def endant confessed his guilt to another wtness, whose
credibility the jury had the opportunity to evaluate. Defendant
also fled fromFlorida after the crine to escape arrest, |iving
for nore than a decade under an assuned identity. The strength
of the State’s case is evidenced by the fact that the jury's
del i berations were short (approximately ninety m nutes). (T.
424-426) . There 1is no reasonable possibility that the
introduction of the victims photograph affected the jury’s

verdict. Hertz v. State, 803 So. 2d 629 (Fla. 2001); Alneida v.

State, 748 So. 2d 922 (Fla. 1999); Duncan v. State, 619 So. 2d

279 (Fla. 1993).

CONCLUSI ON
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VWHEREFORE based on the foregoing argunments and authorities

cited
Court

Appeal .

herein, the State respectfully

to affirm the decision of
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the Third District Court of
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