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PRELI M NARY STATENMENT

Appel I ant, LYNFORD BLACKWOOD, was the defendant in the
trial court below and will be referred to herein as

"Appel l ant” or “Blackwood." Appellee, the State of Florida,

was the petitioner in the trial court below and will be
referred to herein as "the State." Reference to the record in
this case will be as foll ows:

“PCR’- Record in 3.851 appea

“PCT”- Transcripts in 3.851 appeal

“DA’”- Record from direct appeal

Ref erence to an suppl enental pleadings and transcripts
will be by the synbols "SPCR", etc. followed by the

appropri ate page nunber(s).



STATEMENT OF THE CASE AND FACTS

Bl ackwood was convicted of the nmurder of Carolyn Thomas-
Tynes on January 23, 1997. The facts surrounding the nurder, as
found by this Court, are:

Appel l ant was arrested in St. Petersburg,
Florida, for the 1995 nurder of Caroline
Thomas Tynes. At trial it was established
t hat appellant and the victim had dated on
and off for approximately ten years but the
relati onship had ended sonetine in October
1994; the victimhad started dating soneone
el se and, in fact, was six weeks pregnhant at
the time of her death. Upon his arrest,
appel  ant confessed to choking the victim
but maintained that he did not intend to
kill her. According to appellant, he had
driven in his brother's truck to the
victims house on the norning of January 6,
1995, to return a set of sheets. After the
two talked for a while, appellant and the

victim engaged in consensual sexual
i ntercourse. Afterwards, while lying in
bed, they started to argue. Appel | ant
clainmed the victimtold himthat she did not
want to see him anynore. He al so cl ai med
that the victim had told him that she had
aborted six of his children. Appel | ant

admtted to the police that he then
strangled the victim using one or both of
hi s hands.

Afterward, he left the victinms house and
drove away in her car, |leaving his brother's

truck behi nd. He later abandoned the
victims car and hi t chhi ked to St.
Pet er sbur g, wher e he eventual |y was
arrest ed. Prior to his arrest, appellant

admtted to his cousin-in-I|aw, Donovan
Robi nson, that he had choked the wvictim

after arguing with her. Robinson testified
t hat appellant appeared surprised when he
| earned the victim was dead. Appel | ant
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claims that he did not intend to kill the
victimand that she was still breathing when
he left. |In addition, he maintained that he
| oved the victimand that he woul d have done
anything he ~could to stay wth her.
According to one of the officers who took
appellant's statenment, appellant was upset
and crying during his statenments to the
police.

The victim had been discovered on the
evening of January 6, lying naked in the
bedr oom of her hone in Fort Lauderdale. The
cause of death was asphyxi a. During the
crime-scene investigation, one of t he
officers noticed that the house was
meticul ously kept but observed that objects
on the table beside the bed had been tipped
over or knocked to the floor. In the
officer's opinion, the displaced itens
i ndicated signs of a struggle. The police
al so noted a box of condons next to the bed
and a condom wrapper on the floor in the
hal | way outside of the bedroom There were
no signs of forced sex. A lock of the
victims hair was found on the mattress and
a fol ded washcl oth and bar of soap had been
| odged in the back of the victims nouth
bl ocki ng her pharynx. White foany substance
in her mouth and nose was | ater determ ned
to be a conmbination of lung fluid and soap
| at her. According to the nedical exam ner,
the fact that the foany substance was al so
di scovered in the victims nose indicates
the victim was alive when the soap and
washcl oth were placed in her nouth because
she woul d have been forced to breath t hrough
her nose due to occlusion of her pharynx.
The nedical exam ner also testified that
i ndentations and foamy substance on one of
the pillows next to the victimsuggests that
the pillow was placed over the victims face

to stop her from breathing. The defense
attempted to rebut this conclusion on
Cross-exam nati on, wherein the medi cal

exam ner admtted that she was unaware that
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EMS personnel had inadvertently touched the
foanmy substance with his hand as he was
checking the victimfor vital signs and that
he wi ped his hand on one of the pillows on
the bed. Based on this |ine of questioning,
t he defense created the possibility that the
i ndentation and foam on the pillow was
caused by the EMS personnel, and was not, as
t he medi cal exam ner had initially surm sed,
caused by appellant placing the pill ow over
the victim s nouth. The defense's theory
with regard to the pillow is also supported
by appellant's confession to the police
wherein he admtted to strangling and
possi bly placing the soap in the victims
mout h but deni ed noving or placing a pillow
on her face.

The victimal so had mar ki ngs on her neck and
brui ses on the neck nuscle indicating both
| igature and manual strangul ation. The
medi cal exam ner testified that the markings
on the victims neck were consistent with a
doubl e- stranded speaker wire found on the
floor of +the wvictims bedroom Smal |
scratches on the victim s neck indicated the
victim had tried to renove whatever was
bi ndi ng her neck. The nedical exam ner al so
not ed petechia henorrhaging in the whites of
the victims eyes, which she explained is
caused by pressure around the victims neck
bei ng rel eased and reapplied. The nunber of
henorrhages detected suggests that the
victimwas alive and struggling while being
strangled and that it took a while for death
to occur. In other words, according to the
medi cal exam ner, petechia henorrhagi ng does
not occur in persons who die suddenly from
asphyxi a. Rather, it would have taken
m nut es, as opposed to seconds, for death to
occur. Although the nedical exam ner could
not determne the order in which the acts
occurred, she opined that death could have
resulted from any one of the above methods
(i.e., manual or ligature strangul ation,
soap and washcloth in victims nouth, and
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suf focation by the pillow).

Bl ackwood, 777 So.2d at 403-04. At the penalty phase, the State
of fered two wi tnesses-- the nedical exam ner and Bernice Scott,
the victims nother. |d. at 404. Ms. Scott gave victiminpact
testimony and “[t] he nedi cal exam ner repeated much of the same
testimony presented during the guilt phase of the trial, but
added that based on the manner of death, the victimwould have
probably been aware of her inpending death.” 1d.

Bl ackwood’ s penalty phase presentation included numerous
friends, famly nenbers, and a detention center officer. This
Court described their testinmony as foll ows:

Col I ectively, t hey testified t hat
[ Bl ackwood] was a slow |l earner,! that he was
not a violent person and had never been
violent or abusive toward the victim that
[ Bl ackwood] was depressed and upset about
breaking up with Caroline, that he worked
for fifteen years as a cabi net maker, that
he had a good relationship with his son, and

that he did not snoke, drink, or consune
drugs. A detention officer fromthe Broward

County Jail testified that [Blackwood]
behaves well in prison and as a result has
been placed on trustee status, which neans
he is given limted responsibilities. The

officer also indicated that Blackwod had
been pl aced on suicide watch while in prison
after attenpting to commt suicide.

Bl ackwood, 777 So.2d at 404. The jury recomended a death

Y'I'n contrast, one witness clained that appellant appeared
to have above average intelligence. Blackwood, 777 So.2d at
404, f.n. 1.



sentence by a vote of 9-3 (DA Vol. 14 p. 1538). Thereafter, a
Spencer hearing? was hel d at whi ch Bl ackwood present ed addi ti onal
testi mony about his background and nmental health mitigation from
Dr. Trudy Block-Garfield. Dr. Block-Garfield testified at the
Spencer hearing that she was appointed, in April, 1995, to
eval uate Bl ackwood for conpetency and sanity (DA Vol. 11, p
1165). She conpleted a psycho-social evaluation of Blackwood
(DA Vol . 11 pp. 1165-1168). Dr. Garfield found that Bl ackwood
was extrenely depressed and he indicated that he was taking an
anti depressant, Sinequan (DA Vol. 11 p. 1172). Blackwood told
her that he had thought about suicide for a long time (DA Vol.
11 p. 1174). At the post-conviction evidentiary hearing, Dr.
Garfield testified that she could not make a determ nation
regardi ng conpetency at that tinme because of Bl ackwood’ s severe
depression (PCT 49).3

Dr. Garfield further testified, at the Spencer hearing, that
she next eval uated Bl ackwood for conpetency in Decenber, 1995.
Bl ackwood told her during this interview that he had never had

any drug or al cohol problenms, that he had lived in Florida for

2Spencer v. State, 615 So. 2d 688 (Fla. 1993).

3At the Spencer hearing, Dr. Block-Garfield mstakenly
stated that she had found Bl ackwood conpetent to proceed to
trial at that point (DA Vol. 11 p. 1180), but that is
contradi cted by her testinony at the post-conviction
evidentiary hearing, which is supported by her report.
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twenty years, and that he had maintai ned enpl oynent (DA Vol. 11
p. 1182-1185). Bl ackwood was no |onger suicidal but he was
still depressed (DA Vol. 11 p. 1185). Dr. Garfield adm nistered
t he verbal portion of the Wechsler Adult Intelligence Scale (DA
Vol. 11 p. 1188). Blackwood scored a verbal 1Q of 70 which Dr.
Garfield attributed to his depression, noting that people don't
perform well on tests when they are depressed (DA Vol. 11 p.
1189). Dr. Garfield testified that Blackwood functions in the
| ow average range (DA Vol. 11 p. 1190). Dr. Garfield also
adm ni stered the Bender Visual Retention test to screen for
neurol ogical deficits and although BlIackwood scored in the
i mpaired range, Dr. Block-Garfield could not say that he was
i ndeed neurol ogically inpaired because of the depression and t he
| ack of any ot her indicators of neurol ogical inpairnment (DA Vol.
11 p. 1192). Based on her evaluation, Dr. Garfield found that
Bl ackwood was conpetent to proceed to trial, and that he
intellectually performed in the | ow average range (DA Vol . 11 p.
1204- 1205) .

Dr. Garfield s third evaluation of Blackwood occurred in
March, 1997 and it was for the purpose of evaluating possible
mtigation in order to testify at the Spencer hearing (DA Vol.
11 p. 1205-1207). Dr. Garfield read Bl ackwood’ s confession, the

incident reports, and police reports (DA Vol. 11 p. 1207).



Regarding mtigation, Dr. Garfield found that Bl ackwood had the
statutory mtigator of “no prior significant crimnal history,”
and several non-statutory mtigators. Whil e she found that
Bl ackwood was under the influence of a nental or enotiona
di sturbance at the tine of the crinme, she denied that he was
under the influence of an extreme nental or enotiona
di sturbance, as required for the statutory mtigator (DA Vol. 11
p. 1220, 1280).

The trial court sentenced Bl ackwood to death, finding one
aggravat or, HAC. Regarding mtigation, the trial court gave
great deference to Dr. Garfield’ s conclusions- finding the only
statutory mtigator she had given-“no significant history of
prior crimnal conduct” and accorded that factor “significant
wei ght.” (DA Vol XV 1584). The trial court agreed with Dr

Garfield s finding that Bl ackwood was not under the influence of

an “extrenme nmental or enotional disturbance,” but considered it
as a non-statutory mtigator because she testified that he was
under the influence of an enotional disturbance. (DA Vol. XIV
1584) .

As far as other non-statutory mtigating factors, the tri al

court found seven factors:

1. Bl ackwood’ s capacity for rehabilitation. The tri al

court specifically indicated that its only reason for finding



this mtigator was because Dr. Bl ock-Garfield testified that the
def endant had the capacity for rehabilitation. On cross-
exam nation, however, Dr. Garfield admtted that she was not
confident any nurderer could be rehabilitated and that there is
no protocol for rehabilitating a mnurderer. (DA Vol . XI 1233,
1235). Thus, although the court found that Bl ackwood’ s capacity
for rehabilitation existed, it gave this mtigator “very little
wei ght.” (DA Vol. XV 1584).

2. Bl ackwood’ s cooperation with police. The trial court

gave this mtigator “only moderate weight,” in light of the
contents of Blackwood' s confession and the circunstances which
preceded it.

3. Murder was the result of |over’'s quarrel. The trial

court considered this non-statutory mtigating factor to the
extent that the killing was borne out of a prior relationship
and thus, fueled by passion, but assigned no specific weight to
it, (DA Vol. XV, 1585-1586), noting that the relationship had
ended in October, 1994, that Bl ackwood was aware that Carolyn
had a new boyfriend and was six weeks pregnant with her new
boyfriend s baby.

4. Def endant’s renorse. The trial court strained to find

sone basis for this mtigator, as is evident fromits order

It is difficult for the court to determ ne
whet her this non-statutory mtigator exists.

9



The defendant did tell police that he was
sorry for what happened. He also told the
def ense nental health expert that he
regretted what happened.

(RXI'V 1586). The court gave the factor sonme weight.

5. Defendant is a good parent. The trial court afforded

“some weight” to this mtigator, noting that the son testified
at the penalty phase that he and Bl ackwood were “best friends,”
that Blackwood visited him several tinmes a week and that
Bl ackwood provi ded financial support. (DA Vol. XV 1586).

6. Defendant’s enpl oyment record. Bl ackwood was a cabi net

bui | der who was dedicated to his work. The trial court gave
this mtigator “some weight.” (DA Vol. XV 1587).
7. Defendant’s intelligence level. The trial court again

relied upon Dr. Garfield s testinony, noting that she testified
t hat Bl ackwood scored 70 on the Weschler Adult Intelligence
Scale, but she did not believe that he functioned in the
retarded range. In fact, Dr. Garfield did not believe that
Bl ackwood’ s score “reflected his true intellectual capability,”

she believed it was | ower because of his depression and that he

“function[ed] in the |ow average range.” (DA Vol . XI 1205).
The trial court accorded this factor “some weight.” (DA Vol.
X'V 1587).

On direct appeal, this Court conducted its statutorily
mandat ed proportionality review, noting that its role was “to

10



ensure that the sentence inposed in a particular case [was] not
too great conpared to other capital cases.” 1d. at 412. I n
uphol di ng t he death sentence in this case, this Court concl uded:

The record here shows that the appell ant
manual |y strangl ed the victim strangl ed her

with wire, |lodged a bar of soap and
washcl oth in the back of her throat, and
snothered her with a pillow Ext ensi ve

petechia henorrhaging in the victims eyes
i ndi cat es t hat t he appel | ant appl i ed
pressure to her neck, released it, and then

reapplied it. There is also evidence that
the victim struggled for her Ilife during
this attack: hair was ripped from her

scal p; there were bruises on her head, neck

and body; and objects on a bedside table

were knocked to the floor. In light of this

evi dence, we cannot conclude that the trial

court abused its discretion in determ ning

that the HAC aggravator outweighed the

mtigators. Thus, we uphold the inposition

of the death sentence in this case.
ld. at 413.

After his request for certiorari review was denied by the

U. S. Supreme Court, Blackwood filed the instant post-conviction
notion. By order, dated April 11, 2003, the trial court granted
Bl ackwood an evidentiary hearing on Clainms Il and IIl of his
post-conviction notion. The remaining clains were sunmarily
denied. Four witnesses testified at the evidentiary hearing:
Dr. Trudy Block-Garfield, Dr. Martha Jacobson, Dr. Hyman

Ei senstein, and defense counsel, Robert U | man.

Dr. Garfield, a licensed psychol ogist, testified that she
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had net with Bl ackwood three times over the course of the trial.
The first two visits were court-ordered to eval uate Bl ackwood’ s
conpetency to proceed to trial. Dr. Garfield first evaluated
Bl ackwood in April, 1995 and at that tinme she conpleted a
psycho-social evaluation (PCT Vol. 4, 10-13). M. Trachman was
defense counsel at that time (PCT Vol. 4, 9). Dr. Garfield
spent about an hour with Bl ackwood, and an additional hour and
a half preparing a report (PCT Vol. 4, 11). Dr. Garfield found
that Bl ackwood was extrenely depressed and was taking an
anti depressant, Sinequan (PCT Vol. 4, 11). Dr. Garfield could
not make a determ nation regarding conpetency because of
Bl ackwood’ s depression (PCT Vol. 4, 49). Blackwood told Dr.
Garfield that he did not use drugs, drank sone beer, w ne and
rum had been hospitalized for a cut above his eye, and had no
mental hospitalizations. Dr. Garfield had not | earned anything
since that was contrary to that information. Blackwood further
told Dr. Garfield that he was born in Jamnica, that his parents
cane to the United States, that they are now divorced and he
does not recall when they were divorced. Bl ackwood al so
reported that he is the oldest of four brothers and three
si sters. He told Dr. Garfield that he graduated from Fort
Lauderdal e High School sometine in the seventies and he has one

son. Blackwood al so reported that he had never been arrested.
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Dr. Garfield has not |earned anything to the contrary since the
evaluation (PCT Vol . 4, 45-47). At that tinme, Dr. Garfield al so
pressed Bl ackwood for information about the facts of the crine.
Bl ackwood told her that he was not sure, but he had killed
someone, and his cousin told himthat he was accused of nmnurder
(PCT Vol. 4, 48). He told Dr. Garfield that he recall ed having
a fight with his girlfriend Carolyn, but he did not think she
was dead (Pct Vol. 4, 48). Bl ackwood al so said that on Apri
28, 1995, he still did not think Carolyn was dead because
soneti mes she was there in the night talking to him (PCT Vol. 4
48- 49) .

Dr. Garfield evaluated Bl ackwood for conpetency again on
Decenber 15, 1995 (PCT Vol. 4, 14, 49). Bl ackwood again told
her that he had never had any drug or al cohol problenms, that he
had lived in Florida for twenty years, and had maintained
enpl oynment. At the tine of this evaluation, Blackwood was still
depressed (PCT Vol. 4, 15, 50). Dr. Garfield testified that
since conpetency was the issue, she adm nistered the verbal
portion of the Wechsler Adult Intelligence Scale, and the Benton
Vi sual Retention Test (PCT Vol. 4, 17, 51). Blackwood scored
a verbal 1Qof 70 (PCT Vol.4, 17). Dr. Garfield testified that
al though such a score was in the borderline range, she was not

inclined to believe that Bl ackwood was retarded in any fashion
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and attributed his |ower score to his depression, noting that
people don't performwell on tests when they are depressed (PCT
Vol. 4, 17)3. Dr. Garfield also adm nistered the Benton Visual
Retention test to screen for neurol ogical deficits, but she did
not feel that there was anything neurologically wong wth
Bl ackwood (PCT Vol. 4, 59)

Bl ackwood further told Dr. Garfield that he had lived in
Florida for twenty years, that his parents divorced two years
after they canme to the United States, and that he graduated from
hi gh school in 1976 or 1977 (PCT Vol. 4, 51-52). He had a son
who was 11 or 12 years old, was a cabi net naker, repaired snall
engi nes, sold tools at the flea market, and re-iterated that he
did not use drugs but drank a | ot of beer (PCT Vol. 4, 52). Dr.
Garfield testified that the information Bl ackwood provided was
consistent with what he stated during the first interview, but
was now in greater detail (PCT Vol. 4, 53). Bl ackwood al so
confirmed that his only hospitalization was for stitches above
his eye (PCT Vol. 4, 53). He also gave nore details about the

murder (PCT Vol. 4, 54). Bl ackwood stated that Carolyn was

Not ably, Dr. Garfield s score of 70 is depressed when
viewed in conparison to Blackwood’s score fromthe test
adm ni stered in Septenber of 2002 by Dr. Eisenstein. On that
test, Blackwood scored a 77 on the verbal portion of the WAIS
(T. 185). Hence, Dr. Garfield conpetently anal yzed Bl ackwood’ s
| Q in Decenber of 1995.
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trying to see sonmeone else, and he did not |ike that (PCT Vol.
4, 54). He had gone to Carolyn’s to return sonme sheets and when
he I eft she was unconsci ous and coughing (PCT Vol. 4, 54). He
got scared and ran out (PCT Vol. 4, 55). Bl ackwood adm tted
that they had been arguing about the relationship and he was
just scared and frightened (PCT Vol. 4, 55). Blackwood thought
t here was something wong with Carolyn because she laid there
coughing and spitting sonething (PCT Vol. 4, 55). Bl ackwood
al so detailed his relationshipwith Carolyntelling Dr. Garfield
that he was always buying Carolyn things and that Carolyn
conpl ai ned about him giving her father nopney to buy a water
heater (PCT Vol. 4, 56). Bl ackwood told Dr. Garfield that
Carol yn conpl ai ned that he did not give her enough noney (PCT
Vol. 4, 56). Dr. Garfield found that Blackwood was conpetent
after this evaluation (PCT Vol. 4, 59).

On February 25, 1997 Dr. Garfield received a letter from
def ense counsel U |l man asking her to evaluate Bl ackwood for
mtigation for the Spencer hearing which was approxi mtely six
weeks away (PCT Vol. 4, 60). Dr. Garfield s third eval uation
occurred on March 12, 1997, and was for the purpose of
eval uating possible mtigation (PCT Vol. 4, 67). During this
eval uati on, Bl ackwood gave her nore information about his famly

background (PCT Vol. 4, 67). In her report dated March 18,

15



1997, Dr. Garfield stated that with respect to a nental and
enotional disturbance, there are indications that M. Bl ackwood
has a lengthy history of difficulties (PCT Vol. 4, 67).
Bl ackwood told her that his mother had abandoned him and his
siblings at an early age, leaving his father, who had health
problenms, to struggle to raise them (PCT Vol. 4, 68). Dr .
Garfield opi ned that i ssues pertaining to abandonnent resurfaced
when Carolyn wanted to break up with him (PCT Vol. 4, 68).
Bl ackwood’ s grandnot her had taken care of himfor a while, in
Jamai ca and at tinmes there wasn't enough food (PCT Vol. 4, 68).
After his famly cane to the United States, his nother abandoned
hi m again, and his father took care of him (PCT Vol. 4, 68).
Bl ackwood grew up in poverty while he was in Jamai ca (PCT Vol.
4, 69). Blackwood told Dr. Garfield that he cooperated with the
police (PCT Vol. 4, 69). Dr. Garfield opined that Bl ackwood was

a good parent and anenable to rehabilitation (PCT Vol. 4, 69).

Dr. Garfield did not find that Bl ackwood has an anti-soci al
personality, and the additional tests that had been done by the
new experts confirnmed that (PCT Vol. 4, 69). Dr. Garfield did
not perform any additional tests because Blackwood was
depressed, potentially affecting his performance (PCT Vol. 4,

73). Dr. Garfield testified at the evidentiary hearing that she
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read the trial transcripts, reviewed the work of the other
doctors, including their depositions, and that their findings
were no different fromhers, except that they gave Bl ackwood t he
statutory mtigator of “under the influence of extrene nmental or
enotional disturbance.” Dr. Garfield gave a non-statutory
mtigator of “under a nmental or enotional disturbance,” but did
not find it to be extrene. She noted that her definition of
extreme mental distress differed fromthat of the other doctors
(PCT Vol. 4, 78). Inportantly, Dr. Garfield testified that even
after review ng the additional information her opinion had not
changed, she does not believe the nental or enotional
di sturbance was “extreme” (PCT Vol. 4, 81).

Dr. Martha Jacobson, a clinical psychologist, testified at
the evidentiary hearing that she adm nistered a conprehensive
series of personality tests to M. Blackwiod, conducted an
extensive clinical interview and reviewed extensive materials
(PCR 317-18). Dr. Jacobson agreed that Bl ackwood had not been
in trouble with the law in the 28 years he had been in the
United States and that he had been a cabi net maker for 15 years.
(PCT Vol. 5, 151). She also agreed that Bl ackwood does not have
an anti-social personality disorder or any other mjor
personal ity disorder (PCT Vol. 4, 105-06). Additionally, she

agreed with Dr. Garfield that Bl ackwood was suffering frommjor
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depression (PCT Vol. 4, 133). Dr. Jacobson found that Bl ackwood
has characteristics or traits of “avoi dant personality disorder”
wherein a person avoids individuals and social interactions to
avoid being hurt; they anticipate being hurt or rejected (PCT
Vol. 4, 104-05). She noted that these individuals have a
psychol ogi cal / devel opnmental history of problenms in consistent
nut uri ng or have suffered enotional or econom c deprivation (PCT
Vol . 4, 105). She further found masochistic traits, which are
sel f-defeating behavior, setting oneself up for failure (PCT
Vol . 4, 106).

The only real difference between Dr. Garfield s and Dr.
Jacobson’s testi nony was that Dr. Jacobson opi ned t hat Bl ackwood
was acting under an extrenme enotional disturbance at the tinme of
the crine; this, giving himthe statutory mtigator (PCT Vol. 5,
139). Dr. Jacobson testified that Blackwood’'s state of m nd
becanme extrene once Carolyn began to denigrate him after they
had made |ove (PCT Vol. 5, 171). According to Dr. Jacobson,
Carol yn nade Bl ackwood angry and he was out-of-control with rage
when he stuffed the washcloth into Carolyn’s nmouth and began to
choke her (PCT Vol. 5, 172-174). However, Dr. Jacobson adnmtted
t hat Bl ackwood’ s nood and actions at the tinme of the nurder were
consistent with those of a normal person suffering the | oss of

a relationship (PCT Vol. 5, 164). Mor eover, she agreed that
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anot her psychol ogi st could cone to a different conclusion and
that, Dr. Garfield had, in fact, already arrived at a different
conclusion (PCT Vol. 5, 177-178).

A review of Dr. Jacobson’s testinony further reveals that
while she opined that Blackwod suffered a nunber of head
injuries (falling out of trees and off a truck), she failed to
det ermi ne whet her Bl ackwood had ever been rendered unconsci ous
by the head injuries, or if they had required hospitalization
(PCT Vol. 5, 148-149). Dr. Jacobson was told that Bl ackwood
nearly drowned as a child, but she never determned if CPR was
necessary (PCT Vol. 5, 149-150). Further, Dr. Jacobson was not
sure whet her Bl ackwood lived with his father or nother when he
cane to the United States (PCT Vol. 4, 152-153). Finally, the
statement that she had Bl ackwood wite about the incident is
i nconsistent with the one he had given the police on January 10,
1995 (PCT Vol . 5, 166). Bl ackwood told Dr. Jacobson that he and
Carolyn started arguing, during which she told himthat he was
not good enough for her anynore and that she had aborted his
babi es, but he did not tell this to the police (PCT Vol. 5, 166-
67). During their argument, he told Carolyn that he shoul d wash
her mouth out with soap, but he did not tell this to the police
(PCT Vol. 5, 167, 176). Blackwood stated that he tried to choke

Carolyn, but he told the police that she was unconsci ous so he
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must have choked her (PCT Vol. 5, 168). Finally, he told Dr.
Jacobson that he was scared and started to call 911; but he did
not tell this to the police (T. 171).

The second expert presented by Bl ackwood at the evidentiary
hearing was Dr. Hyman Ei senstein, a neuro-psychol ogi st, who al so
gave Bl ackwood the statutory mtigator of “under extrene nental
or enotional disturbance” at the time of the crine as well as
opi ning that Bl ackwood suffered from neurol ogi cal deficits (PCT
Vol . 5, 212-213). However, Dr. Eisenstein knew none of the
facts or circunstances of this nmurder. He did not know how the
victim was nurdered, what instrunentalities were used, the
degree of torture inflicted upon the victim nor how long it
took for her to die. Blackwood did not tell Dr. Eisenstein the
details of the murder, the doctor had not read any of the trial
testimony, nor had he read the nedical exam ner’s report.

The last witness to testify at the evidentiary hearing was
def ense counsel, Robert U lman. Ul mn detailed the efforts he
undertook in preparing for the penalty phase and the reasoning
behi nd the tactical decisions enployed. U Il mn was appoi nted on
June 19, 1996 nunc pro tunc to June 18, 1996 (T. 262)). The
case went to trial six (6) nonths later, in Decenber, 1996 (PCT
Vol . 6, 232). Prior defense counsel was Robert Trachman (PCT

Vol . 6, 232). During M. Trachman’s representation, Blackwood
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had been eval uated for conmpetency/insanity by Dr. Trudy Bl ock
Garfield, Dr. Macaluso, and Dr. Spencer (PCT Vol. 6, 262-265).
U lman reviewed all of the conpetency eval uations (PCT Vol. 6,
266) . Dr. Macaluso was the only doctor who had found that
Bl ackwood was not conpetent to proceed to trial; thus, U I man
hoped to rely upon Dr. Macaluso for statutory mtigators because
he was the nost favorable expert for Bl ackwood (PCT Vol. 6, 267,
275). Ulman's tinme records indicate that he prepared a
mtigation packet and spoke with Dr. Macaluso on October 8,
1996, alnost two nonths prior to the guilt phase (PCT Vol. 6,
269). Although Ul man did not have an independent recollection
of the conversation at the evidentiary hearing and couldn’t
specifically recall asking Dr. WMacaluso to be an mtigation
expert on October 8, 1996, he believed that the doctor indicated
he would be a mtigation expert at that time (PCT Vol. 6, 269,
299). Ulmn’s tine records al so show that he sent a foll ow up
letter to Dr. Macal uso on October 28, 1996, but Ul man coul d not
remenber what the |letter was about (PCT Vol. 6, 270).

Ulmn's time records also show that on Novenmber 4, 1996,
about one nonth prior to the guilt phase, Dr. Trudy Bl ock-
Garfield tel ephoned Ul man (PCT Vol. 6, 271). Ul mn stated, at
the evidentiary hearing, that Dr. Bl ock-Garfield was the second

nost favorable expert because, although she found Bl ackwood
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conpetent, she also found that he was severely depressed and his
functioni ng was | ow average i npaired cognitive functioning (PCT
Vol . 6, 267). Bl ackwood’ s guilt phase began on Decenber 2
1996, and he was convicted on Decenber 5, 1996 (T. 271). After
the guilt phase, on Decenber 12, 1996, Ul |l nman re-contacted Dr
Macal uso by letter and requested that he testify at the penalty
phase regarding statutory mtigators. Although U | man agreed on
direct exam nation that this was the first time he had asked
Macal uso to be a mtigation witness for penalty phase, his tinme
records refute that showi ng that he contacted Macal uso earlier
in Cctober (PCT Vol. 6, 234). On Decenber 17, 1996, U Il man
wote a letter to Dr. Macal uso i ndicating that the penalty phase
was to begin on January 23, 1997, and included copies of all the
psychol ogical reports, a copy of Blackwiod's confession, the
detective's report, and a copy of the nedical exam ner’s report
(PCT Vol. 6, 235-237, 275). M. Ul mn federal expressed the
packet to Dr. Macal uso on Decenber 21, 1996.

Dr. Macaluso replied by letter on January 7, 1997 that he
“woul d not be able to testify with reasonable medical certainty
that any of the statutory mtigating circunstances are present”
(enphasi s added) (PCT Vol. 6, 276). On January 9, 1997, after
receiving the letter, Ul mn contacted Dr. Macal uso by tel ephone

and they spoke for thirty (30) mnutes (PCT Vol. 6, 277). The
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penalty phase trial was held on January 23, 1997 and U | man did
not present any nmental health mtigation; however, as he noted
at the evidentiary hearing, there was virtually no mental health
mtigation here, no history of any psychol ogi cal problenms (PCT
Vol. 6, 286). U lnmn put on ten (10) witnesses at the penalty
phase, including friends, famly nmenbers and a jail deputy (PCT
Vol. 6, 286). As already noted, the jury recomended death by
a vote of 9-3. After the penalty phase, Ul mn asked Garfield
to be a mtigation witness for the Spencer hearing (PCT Vol. 6,
250). Although his tinme records do not indicate any nmeeting or
conversations with Block-Garfield, he noted that he saw her
frequently at the courthouse and spoke wi th her about the case
then (PCT Vol. 6, 252, 255). His recollection was that she did
not find the statutory mtigator of “extrenme nental/enotiona

di sturbance,” because she found that Blackwood was under the
i nfluence of a “nental or enotional disturbance,” but it was not
extreme (PCT Vol. 6, 256). Thus, Dr. Block-Garfield gave
Bl ackwood the non-statutory mtigator of a nental/enmotional
di st ur bance. Further, as already noted, Dr. Block-Garfield
testified at the Spencer hearing, finding one (1) statutory
mtigator “no significant prior crimnal history,” and several
non-statutory mtigators.

In a witten order, dated July 23, 2003, the trial court
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vacat ed Bl ackwood’ s death sentence finding that trial counsel’s
penal ty phase preparation and presentation was deficient and
resulted in prejudice to Blackwood (PCR 311-21). Bl ackwood
filed an appeal arguing that the trial court was correct in
granting a new penalty phase but incorrect in summarily denying

Claiml. The State filed a Notice of cross-appeal.

SUMVARY OF ARGUNMENT

Point | - Blackwood argues that the trial court correctly
ordered a new penalty phase in this case. Because this is
essentially a counter-argunent to what will be raised on cross-
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appeal, it will be addressed therein.

Point I1- The trial court’s summary denial of Claim | of
Bl ackwood’ s post-conviction nmotion was proper as all of the
claims raised therein are either legally insufficient,

procedurally barred or refuted fromthe record.

Cross- Appeal - The trial court erred by vacating Bl ackwood’ s
death sentence and ordering a new penalty phase. The trial
court inproperly applied both the deficiency and prejudi ce prong

of Strickland and its concl usions are erroneous as a matter of

| aw.
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ARGUMENT
PO NT |
THE TRIAL COURT'S DETERM NATION  THAT
BLACKWOOD |'S ENTI TLED TO A NEW PENALTY PHASE
| S I NCORRECT (Rest ated).
Bl ackwood’ s first point on appeal alleges that the trial

court “properly found that [he] was entitled to a new penalty

phase pursuant to Strickland.” Blackwod s Point | is unusual

in that it does not raise any alleged error commtted by the
trial court; instead, it argues that the trial court was correct
in granting a new penalty phase. Because points on appeal are
generally limted to those asserting errors inthe trial court’s
actions, it appears that Blackwiod’s Point | is an anticipatory
response to the State’' s cross-appeal, which will argue that the
trial court inproperly granted a new penalty phase in this case.
Consequently, in an effort to avoid duplication, the State w |
address all of Bl ackwood’s argunments in Point | under its Cross-

Appeal .

26



PO NT |
THE TRI AL COURT CORRECTLY DEN ED AN
EVI DENTI ARY HEARI NG ON BLACKWOOD' S CLAI M |
OF H'S AMENDED MOTI ON TO VACATE JUDGVENT OF
CONVI CTI ON AND SENTENCE ( RESTATED)

Bl ackwood argues that the trial court erred by sunmarily
denying Claim | of his Amended Motion to Vacate Judgnment and
Sentence, which alleged ineffectiveness of counsel during the
guilt phase. According to Bl ackwood, an evidentiary hearing was
requi red because Claiml alleges specific facts, not rebutted by
the record, which denonstrate deficient performance that
prejudi ced him This Court will find that the trial court’s
sunmary denial of Claim| was proper

The standard of review for the summry denial of a rule
3.851 claimwas recently stated by this Court as follows: “[t]o
uphold the trial court's summary denial of clainms raised in a

3.850 motion, the claim nust be either facially invalid or

conclusively refuted by the record.” Kinbrough v. State, 29 Fla.

L. Weekly S323 (Fla. Jun 24, 2004). See also Gordon v. State,

863 So.2d 1215 (Fla. 2003). In LeCroy v. Dugger, 727 So.2d 236

(Fl a. 1998), this Court explained:

A notion for postconviction relief can be
deni ed without an evidentiary hearing when
the motion and the record conclusively
denonstrate that the novant is entitled to
no relief. A defendant may not sinply file a
notion for postconviction relief containing
concl usory allegations that his or her trial
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counsel was ineffective and then expect to
receive an evidentiary heari ng. The
def endant nust allege specific facts that,
when considering the totality of t he
ci rcunmst ances, are not conclusively rebutted
by the record and that denonstrate a
deficiency on the part of counsel which is
detrinmental to the defendant.

LeCroy, 727 So.2d at 239 (quoting Kennedy v. State, 547 So.2d

912, 913 (Fla.1989)). Further, a post-conviction notion based
upon grounds which either were or could have been raised as

i ssues on appeal may be sunmarily deni ed. Baker v. State, 29

Fla. L. Weekly S105, S413 (Fla. March 11, 2004).

A. Ulmn’'s All eged Racist View

Relying upon State v. Davis, 872 So.2d 250 (Fla. 2004),

Bl ackwood argues it was error to deny himan evidentiary hearing
on his claimof ineffective assi stance of counsel based upon his
trial counsel’s (hereinafter referred to as “U Il mn”) raci al
bi as. The State’'s first argunment is that this claim has not
been preserved for appell ate revi ew because the preci se argunent

was not presented to the trial court. See Steinhorst v. State,

412 So.2d 332, 338 (Fla. 1982). Blackwod s 3.850 notion does
not specifically allege that U |l mn had a “raci al bias” and does
not present the matter as a separate claim requiring an
evidentiary hearing (PCR 169). Rat her, the two paragraphs
alleging that Ul mn mde statenments about African-Americans
during a DU arrest are included at the end of Blackwood’ s
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argument that he is entitled to an evidentiary hearing because
of U lman’s addictions to drugs and/or al cohol and allege only
that U Il mn “never disclosed his attitudes toward African-
Americans to M. Blackwod.” (PCR 169). Thus, the precise
argument raised on appeal was not presented to the trial court
and consequently, cannot be raised for the first time on appeal .?®
Moreover, the claimis without merit. The State’'s witten
response to Claim | addressed Blackwood's two-paragraph
assertion that Ul man all egedl y nade der ogat ory st atenments about
African-Anericans during a DU arrest. The State’s response
argued that allegation, as well as the allegations about
U lman’s drug addiction were legally insufficient and neritless,
as pl ed, because Bl ackwood failed to plead what effect, if any,
the incidents had on his trial (PCR 220-284). That is,
Bl ackwood failed to allege and illustrate the requisite nexus
between U | man’ s personal problenms and his trial performance.

The determ nation of ineffectiveness pursuant to Strickl and

v. WAshington, 466 U. S. 668 (1984), is a two-pronged anal ysis:

(1) whether counsel's performance was deficient; and (2) whether

the defendant was prejudiced thereby. In assessing an

®> The alleged racial bias of trial counsel was not even
enphasi zed at the Huff or case managenent hearing as
warranting an evidentiary hearing (PCR Vol. 3, 4-29). In
fact, post-conviction counsel did not nmention it at all in his
initial argunent and made only a veiled reference to it in his
rebuttal, never using the words “racial bias.” (PCR 27-28).
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ineffectiveness claim the Court nust start from a “strong
presunption that counsel’s conduct falls within the wi de range

of reasonabl e professi onal assistance.” Strickland, 466 U S. at

688- 89. At all times, the petitioner bears the burden of
provi ng not only that his counsel’s representation fell bel ow an
obj ective standard of reasonabl eness, but also that he suffered
actual and substantial prejudice as a result of the deficient
performance. In order to denonstrate prejudice, the petitioner
must show that “there is a reasonabl e probability that, but for
counsel’s unprofessional errors, the result of the proceeding
woul d have been different.” 1d. at 694. Thus, the petitioner
must show not only that his counsel’s performance was bel ow
constitutional standards, but also that he suffered prejudice as
a result of this deficient performance. The burden of proof
for showing ineffective assistance is, and remains, on the

defendant. Roberts v. Wainwight, 666 F.2d 517, 519 n.3 (11lth

Cir. 1982). See also Johnston v. Singletary, 162 F.3d 630, 635

(11th Cir. 1998).

“A defendant may not sinply file a motion for post-
conviction relief containing conclusory allegations that his or
her trial counsel was ineffective and then expect to receive an
evidentiary hearing. The defendant nust all ege specific facts

that, when considering the totality of the circunstances, are
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not conclusively rebutted by the record and that denonstrate a
deficiency on the part of counsel which is detrinmental to the

def endant .” LeCroy v. Dugger, 727 So.2d 236 (Fla. 1998);

Kennedy, 547 So.2d 912. The state asserts that this informtion
has no significance or relevancy to the overall issue regarding
counsel s performance under Strickland. The defendant bears the
burden of establishing a prima facie case based upon a legally
valid claim Mere conclusory allegations are not sufficient to

meet this burden. See Kennedy v. State, 547 So. 2d 912 (Fla.

1989).

Bl ackwood’s motion failed to allege with specificity how
Ulmn's alleged “attitude” toward African-Anmericans, nmade
during a DU arrest, resulted in deficient conduct by hi mduring
Bl ackwood’s trial and how those deficiencies prejudiced
Bl ackwood. Bl ackwood’s bl anket assertion that Ul man’s
“attitude” inpacted his representation of Blackwood fails to
plead a claim for relief; hence this claim is legally

i nsufficient and nust be deni ed. See Kennedy v. State, 547 So.

2d 912 (Fla. 1989).

Moreover, State v. Davis, 872 So.2d 250 (Fla. 2004), relied

upon by Blackwood, is inapplicable and does not warrant an
evidentiary hearing on this claim In Davis, the defendant

all eged, in his post-conviction notion, that trial counsel was
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i neffective based upon the racial remarks he made to the all-
whi t e panel of potential jurors during voir dire. Specifically,
trial counsel stated:

Now, Henry Davis is nmy client and he's a

bl ack man, and he's charged with Kkilling
Joyce Ezell who was a white lady, lived in
Lake Wal es. Now, all of us that are talking
now, nyself and all of y'all, are all white.
There is sonething about nyself that 1'd
like to tell you, and then I'd like to ask
you a question. Sonetinmes | just don't |ike

bl ack people. Sonetines bl ack peopl e nake ne
mad just because they' re black. And, you
know, | don't |ike that about nyself. It
makes ne feel ashaned.

But, you know, sonetines if this was a
t hernometer of nmy feelings, and if you took
it all the way up to the top, and this was
one, this was five, all the way up here was
ten, you know, ny feelings would sonetines
start to boil and | get so mad towards bl ack
peopl e because they're black that it m ght
go all the way up to the top of that scale.

And, you know, |I'm not proud of that and it
enbarrasses ne to tell y'all that, to say it
in public.

In followp questioning of i ndi vi dual

jurors--none of whomstated that they shared
counsel's sentinments--trial counsel stated,
"Well, I'"'ma white southerner, and |I've got
those feelings in me that |--mybe | grew up
with them" During his penalty-phase cl osing
argunment, trial counsel rem nded the jurors
of his coments during jury sel ection:

Henry is a black man, Ms. Ezell was a white
woman. We are all of us white. I'"'ma white
sout herner. You have told me and the court
that you woul d di sregard and not base your
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verdict on the question of race. | wll

believe you, I will trust you on that. It is
hard for me to talk to you, ny friends and
nei ghbors, about something like this. | wll
not believe that race will be a factor in
your decision, but | wll ask you to be
especially vigilant, because being a white
sout herner, |1 know where | come from And

told you a little bit when we were
questioning you as to potential jurors about
sonme feelings that | have, and maybe very

deep down y'all have them too.

Davis, 872 So.2d at 252. Trial counsel explained, at the
evidentiary hearing, “that he decided on the coments excerpted
above as a way of getting jurors to ‘drop the mask’ and
acknow edge hi dden feelings about race.” |d. He “felt the

approach was warranted because this was an ‘extreme case, a very

bad case on the facts.”" 1d at 252-53. According to trial
counsel, “he discussed the strategy with Davis, who told him
t hat bl acks sonetinmes feel the same way about whites.” |d. at

253. The trial court denied post-conviction relief, determ ning
that the “remarks on racial aninus nade by counsel during voir
dire were a legitimate tactical approach by experi enced counsel,
and that Davis approved the tactic. The trial court concl uded
that ‘[n]Jothing in the record supports Davis' claim that his
attorney is a racist and as a result failed to properly
represent him’'" |d.

On appeal, the Supreme Court reversed, holding “that the
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expressi ons of racial animus voiced by trial counsel during voir
dire so seriously affected the fairness and reliability of the
proceedings that [its] confidence in the jury's verdicts of
guilt [was] underm ned.” |1d. The Court rejected the notion

that “an explicit expression of racial prejudice can be

considered a legitimte tactical approach. Whet her or not
counsel is in fact a racist, his expressions of prejudice
agai nst African-Americans cannot be tolerated.” Ld. Not i ng

that racial prejudice cannot play any part in the determ nation
of guilt or inposition of sentence in a crimnal case, the Court
noted that it was “greatly disturbed by trial counsel's bl atant
acknow edgnent to the jury, in defending an African-Anerican
def endant accused of an interracial crine, of his negative
feelings toward * bl ack people just because they're black.”" |d.
at 255. The Court condemmed t he statenments “not because counsel
chose to discuss the topic of race in voir dire, which is
perm ssi ble, but because he did so in a manner that fatally
conprom sed his ability to effectively represent Davis in his
capital trial and created a reasonabl e probability of unreliable
convictions.” |d.

Thus, the error in Davis consisted of what counsel told the
jury about his own racial prejudices. The Court concl uded that

counsel’s adm ssion about his own racial prejudice constituted
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deficient performance. Here, in contrast, U Il man said nothing
to the jury about any alleged racial prejudice. The only
comment Bl ackwood points to, as establishing Ulmn's “racia
bias,” is a comment U | man all egedly nade to a police during his
arrest for DU . Absol utely nothing was said to the jury or
venire in this case and consequently, Davis does not require an
evidentiary hearing on this claim

Bl ackwood acknow edges that Ul mn did not express any
racist views to the jury, but argues, nonetheless, that an
evidentiary hearing is warranted to determ ne whether Ul man’s
“racist views affected his performance during the guilt phase.”
Because Bl ackwood cannot establish deficiency, there is no
reason to hold a hearing on the prejudice prong. Furt her,
Davis’s finding of prejudice is clearly distinguishable fromthe
facts at hand. |In Davis, the Court found prejudice in the fact
that trial counsel failed to present, during the guilt phase,
two African-Anerican w tnesses who would have supported the
def ense theory that Davis was present, but did not commt the
mur der . Counsel could not explain adequately, at the
evidentiary hearing, why he did not call the wtnesses. The
Court also relied upon the fact that a new penalty phase had
been granted by the trial court based upon counsel’s

inexplicable failure to investigate standard mitigation. Here,
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Bl ackwood has failed to allege that there were any witnesses,
who supported his defense, whom U lmn did not present.
Further, a new penalty phase was granted in this case for a
different reason. Davi s does not support the holding of an
evidentiary hearing on this claim

B. Ulmn' s Addiction.

Bl ackwood next contends that the trial court erred by
summarily denying his claimthat U I nman was ineffective at tri al
because he suffered from a |ong-standing drug addiction.
Bl ackwood asserts that an evidentiary hearing is required
because the pleading outlines: Ulmn's drug addiction,
including a drug overdose right before representing Bl ackwood;
the fact that U Il man never informed Bl ackwood that he had any
personal problems and actually denied having any personal
probl ens; and numer ous deficiencies during the guilt phase which
resulted fromthe drug addiction.

In summarily denying this claim the trial court stated:

Al t hough the Defendant provided a well-
documented history of M. Ulmn's drug

abuse, the Defendant failed to plead what
effect, if any, the listed incidents had on

his trial. The claimthat M. Ul man’ s drug
addi cti on and personal problens inpacted his
representation of t he Def endant i's
concl usory, fails to denonstrate wth

specificity how M. U lnmn was deficient,
and fails to plead a claimfor relief. The
Def endant has also failed to illustrate a
nexus between M. U Il man’s personal probl ens
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and his trial perfornmance. Accor di ngly,

this claimis legally insufficient and is

t herefore, denied.
(Suppl enent to Record on Appeal, Trial Court’s April 11, 2003
Order). The trial court correctly found that the claim was

legally insufficient. As previously noted, the deterni nation of

i neffectiveness pursuant to Strickland v. Washi ngton, 466 U. S.

668 (1984), is a two-pronged analysis: (1) whether counsel's
performance was deficient; and (2) whether the defendant was
prejudi ced thereby. 1In assessing an ineffectiveness claim the
Court nust start from a “strong presunption that counsel’s
conduct falls within the wi de range of reasonabl e professional

assi stance.” Strickland, 466 U S. at 688-89.

At all tinmes, the petitioner bears the burden of provi ng not
only that his counsel’s representation fell below an objective
st andard of reasonabl eness, but al so that he suffered actual and
substantial prejudice as a result of the deficient performance.
I n order to denonstrate prejudice, the petitioner nust showt hat
“there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceedi ng would have
been different.” 1d. at 694. Thus, the petitioner nust show
not only that his counsel’s performance was bel ow consti tuti onal
st andards, but also that he suffered prejudice as a result of

t hi s deficient performance. The burden of proof for show ng
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ineffective assistance is, and remanins, on the defendant.

Roberts v. Wainwight, 666 F.2d 517, 519 n.3 (11th Cir. 1982).

See also Johnston v. Singletary, 162 F.3d 630, 635 (11th Cir.

1998).

“A defendant may not sinply file a nmotion for post-
conviction relief containing conclusory allegations that his or
her trial counsel was ineffective and then expect to receive an
evidentiary hearing. The defendant nust allege specific facts
that, when considering the totality of the circunmstances, are
not conclusively rebutted by the record and that denonstrate a
deficiency on the part of counsel which is detrinmental to the

def endant .” LeCroy v. Dugger, 727 So.2d 236 (Fla. 1998);

Kennedy, 547 So.2d 912. The state asserts that this information
has no significance or relevancy to the overall issue regarding
counsel s performance under Strickland. The defendant bears the
burden of establishing a prima facie case based upon a legally
valid claim Mere conclusory allegations are not sufficient to

meet this burden. See Kennedy v. State, 547 So. 2d 912 (Fla.

1989) .

Here, as the trial court correctly found, Bl ackwood failed
to allege with specificity how U lmn's performance was
deficient or how such deficiencies prejudiced him Al t hough

Bl ackwood docunented U |l mn’s drug addiction, arrests, and a
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federal conviction, he failed to plead what effect, if any,
those incidents had on his trial. That is, Blackwood failed to
al l ege a nexus between M. U Il man’s drug/ personal problens and
his trial performance. Bl ackwood also failed to allege that
Ul man was under the influence of drugs at the time of trial.
A bl anket claimthat M. U Ilnmn’ s drug addiction and persona
probl ens i npacted his representati on of Bl ackwood fails to pl ead
a claimfor relief.

Bl ackwood’ s rel i ance upon State v. Bruno, 807 So.2d 55 (Fl a.

2001), as mandating an evidentiary hearing in this case, is
m splaced. The primary difference between Bruno and this case
is that Bruno alleged that defense counsel was inpaired by
drugs/al cohol during the tinme he represented Bruno and pointed
to counsel’s hospitalization for drug/alcohol, during his
representation of Bruno, as evidence of counsel’s inpairnment and
i neffectiveness. An evidentiary hearing was held in Bruno which
est abl i shed that defense counsel was retained in August, 1986 to
represent Bruno. He developed a drinking problemover the next
f ew nont hs, and, when drinking, would occasionally use cocai ne.
On October 15, 1986, defense counsel enrolled in Alcoholics
Anonynous and remmi ned al cohol and drug free until March 1987,
when he began drinking again but not using cocaine. Def ense

counsel admtted hinmself into a hospital on March 15, 1987, for
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his drinking problem renained hospitalized for twenty-eight
days, and subsequently remained alcohol and drug-free. After
bei ng rel eased, counsel apprised both Bruno and the court of his
probl em and offered to wi thdraw, but Bruno asked hi mto conti nue
as counsel. The trial, which originally had been set for March
30, 1987, was reschedul ed for August 5, 1987, and began on that
date. Defense counsel testified at the evidentiary hearing that
he never was under the influence of alcohol or drugs while
wor king on this case. The trial court concluded that Bruno
"failed to nmeet his burden of denonstrating how [ counsel's] drug
and al cohol usage prior to trial rendered ineffective his |egal
representation to the Defendant and how such conduct prejudiced
t he Defendant,” Id. at 62 and this Court agreed.

Here, in contrast to Bruno, Blackwood failed to allege that
U |l man was under the influence of drugs or alcohol during his
representation of Bl ackwood or at the time of Blackwood’ s tri al.
Further, none of the incidents cited by Bl ackwood support such
a conclusion. A review of Blackwood's pleading shows that he
docunents incidents that occurred either before or after
Ulmn's representation, but not during that representation
Bl ackwood points to a DU arrest in 1983, a Baker Act conm t nent
in 1988, and a drug overdose in April, 1995, all of which

occurred before U Il mn was appointed to represent Blackwood in
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June, 1996. Further, the second DU arrest outlined by
Bl ackwood occurred after Ul mn's representation, in Novenber,
1999, as did M. U lmn's pleading guilty to the federal crine
of using a telephone in the comm ssion of and to facilitate acts
constituting a drug crinme, which occurred in April of 2000, over
three vyears after Blackwood was convicted (PCR 100-05).
Additionally, M. Ul mn was not suspended fromthe Florida Bar
due to his alleged drug and al cohol problens, it was solely
based on his federal conviction (PCR 106-18).

Thus, unlike Bruno, Blackwood failed to raise allegations
that U I mn was under the influence of drugs or alcohol during
his representation of Blackwood or at the tinme of Blackwood’s
trial. More inportantly, as noted by the trial court, Blackwood
failed to allege what effect, if any, those preceding and
subsequent incidents had on his trial. Blackwod did not all ege
a nexus between M. U lInman's drug/personal problens and his
trial performnce. He did not allege with specificity how
Ulmn's performance was deficient or how such deficiencies
prejudiced him As such, Blackwood’'s claim was legally

i nsufficient and summary denial is warranted. See O Call aghan v.

State, 542 So. 2d 1324, 1325-26 (Fla. 1989)(affirm ng summary
denial of ineffectiveness claim which was based on counsel

under goi ng bar disciplinary proceedi ngs because of an al coho
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pr obl em) ; Bryan v. State, 753 So. 2d 1244, 1247 (Fla
2000) (finding that trial <counsel’s representation was not
deficient, therefore counsel’s alcoholism was irrelevant to

claimof ineffective assistance of counsel); Bonin v. Calderon,

59 F. 3d 815, 838 (9th Cir. 1995)(upholding trial court’s
refusal to hear evidence of counsel’s drug use as claim of
i neffective assistance of counsel enploys as objective standard
and therefore source of counsel’s alleged shortcomng is

irrelevant); Berry v. King, 765 So. 2d 451, 454 (5th

1985) (sane); MDougall v. Dixon, 921 F. 2d 518, 535 (4th Cir.
1990) (sane).

C. Jury Selection

Bl ackwood next argues that the trial court erred by
summarily denying his claimthat Ul man’ s was ineffective during
jury selection because perenptory chall enges were exercised on
i ndi vi dual s that should have been struck for cause. Again, as
previously noted, the determ nation of ineffectiveness pursuant

to Strickland v. Washington, 466 U S. 668 (1984), is a

t wo- pronged anal ysi s: (1) whether counsel's performance was
deficient; and (2) whether the defendant was prejudiced t hereby.

I n assessing an i neffectiveness claim the Court nust start
froma “strong presunption that counsel’s conduct falls within

the w de range of reasonabl e professional assi stance.”
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Strickland, 466 U. S. at 688-89.

At all times, the petitioner bears the burden of proving not
only that his counsel’s representation fell below an objective
st andard of reasonabl eness, but al so that he suffered actual and
substantial prejudice as a result of the deficient perfornmance.
I n order to denonstrate prejudice, the petitioner nust showt hat
“there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have
been different.” |d. at 694. Thus, the petitioner nust show
not only that his counsel’s performance was bel ow constitutional
standards, but also that he suffered prejudice as a result of
t hi s deficient performance. The burden of proof for show ng
ineffective assistance is, and remains, on the defendant.

Roberts v. Wainwight, 666 F.2d 517, 519 n.3 (11th Cir. 1982).

See also Johnston v. Singletary, 162 F.3d 630, 635 (11th Cir.

1998).

“A defendant may not sinply file a motion for post-
conviction relief containing conclusory allegations that his or
her trial counsel was ineffective and then expect to receive an
evidentiary hearing. The defendant nust all ege specific facts
that, when considering the totality of the circunstances, are
not conclusively rebutted by the record and that denonstrate a

deficiency on the part of counsel which is detrinental to the
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def endant .” LeCroy v. Dugger, 727 So.2d 236 (Fla. 1998);
Kennedy, 547 So.2d 912.

1- Prospective Juror Pitz

Bl ackwood clains that Ul mn was ineffective for using a
perenptory challenge to strike prospective juror Pitz, who
shoul d have been struck for cause. In summarily denying this
claim the trial court noted that it was refuted fromthe record
since any cause challenge would have been deni ed based upon
Pitz's response that he was able to put his feelings aside and
follow the aw. The trial court was correct.

The standard for determ ning when a prospective juror nmay
be excluded for cause because of his or her views on capital
puni shment is “whether the juror’s views would ‘prevent or
substantially inpair the performance of his duties as a juror in

accordance with his instructions and his oath.’” Wi nwiaght v.

Wtt, 469 U. S. 412, 424-26 (1985) (quoting Adans v. Texas, 448

U.S. 38 (1980). Under this test, a trial court nmust excuse a

juror for cause if any reasonabl e doubt exists as to whether the

juror possesses an inpartial state of mnd. Rimer v. State, 825

So.2d 304, 318 (Fla. 2002) see also Singer v. State, 109 So.2d

7, 23-24 (Fla.1959) ("[I]f there is basis for any reasonable
doubt as to any juror's possessing that state of m nd which wll

enable himto render an inpartial verdict based solely on the
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evi dence submtted and the | aw announced at the trial he should
be excused for cause on nmotion of a party, or by the court on
its own notion.").

In this case, the record reflects that prospective juror
Pitz initially stated that he felt that anybody convicted of
first degree nurder should automatically receive the death
sentence (T. Vol. 2 p. 143). However, the record also reflects
that M. Pitz unequivocally stated that he would follow the | aw
in this case, even if the law conflicted with his personal
opi nions and beliefs (T. Vol. 2 p. 145). He stated that he
coul d put aside his personal convictions (T Vol. 2 p. 145).

Hence, M. U Il mn was not deficient because based on the
record in this case, M. Ul man could not have struck M. Pitz
for cause since M. Pitz stated he would put his feelings aside
and follow the |aw. Bl ackwood al |l eges that a cause chall enge
was still warranted because “the juror reaffirnmed his response
to M. Loe that he would automatically go for death,” there is
no record cite provided and it did not occur after the juror
unequi vocally stated that he would follow the | aw. Mor eover
Bl ackwood has failed to establish the requisite prejudice, i.e.,
that there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have

been different. Strickland, 466 U.S. at 688-89. In this case,
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al t hough M. U I man exercised all of the perenptory chall enges,
he did not ask the judge for any additional challenges.
Therefore, Bl ackwood can not show that an inproper juror sat on
t he panel.

2-Juror Wil

Bl ackwood clainms that U I nman was deficient for failing to
chall enge juror Wil for cause because she indicated that her
experiences with the crimnal justice system would prevent her
frombeing a fair and inpartial juror. As the trial court found
in summarily denying this claim it is refuted fromthe record.

The standard for determ ning when a prospective juror nmay
be excluded for cause because of his or her views on capital
puni shment is “whether the juror’s views would ‘prevent or
substantially inpair the performance of his duties as a juror in

accordance with his instructions and his oath.’” Wi nwiaght v.

Wtt, 469 U. S. 412, 424-26 (1985) (quoting Adans v. Texas, 448

U.S. 38 (1980). Under this test, a trial court nmust excuse a

juror for cause if any reasonabl e doubt exists as to whether the

juror possesses an inpartial state of mnd. Rimer v. State, 825

So.2d 304, 318 (Fla. 2002) see also Singer v. State, 109 So.2d

7, 23-24 (Fla.1959) ("[I]f there is basis for any reasonable
doubt as to any juror's possessing that state of m nd which wll

enable himto render an inpartial verdict based solely on the
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evi dence submtted and the | aw announced at the trial he should
be excused for cause on nmotion of a party, or by the court on
its own notion.").

In the instant case, there is no basis for any reasonable
doubt as to whether juror Wil possessed an inmpartial m nd.
Here, “[a]lthough juror Weil had experiences with the crim nal
justice system the record does not reflect that she would not
be able to put her feelings aside and to follow the law.”
Specifically, during voir dire questioning by the state, the
foll ow ng occurred:

M. Loe: Right. The bottom line to us,

t hough, | think is, do you feel you could be
fair and inpartial?

Ms. Weil: | would like to think that | coul d
be, but that’'s something that you don’'t
know.

M. Loe: That's true.

Ms. Weil: | would like to think we' re al

intelligent adults, and | know when 1|’ m
starting to go sway one way or another that
| catch nmyself. |1’mjust saying sonething’ s

that’s deep inside you may influence you if
you’ ve gone through that process.

M. Loe: Ok fair enough.

Ms. Weil: and it hasn't been favorable let’s
say.

(T. Vol. 1l pp. 240-241).

M. Loe: Do you all feel that you could give
a fair trial to both sides? Anybody of the
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31 of you that are seated here that we

tal ked to today, feel that you couldn't be

fair and inpartial to everyone? No hands.
(T. Vol. Il p. 243).

Mor eover, the prosecutor asked all of the jurors that if he
proved his case beyond a reasonable doubt they would vote
guilty, and juror Weil answered affirmatively (T. Vol Il p. 244-
254). Hence, after a conplete reviewof the record, it is clear

t hat there was no basis upon which M. U I mn could successfully

chal l enge juror Weil for cause. See Reaves v. State, 27 Fla. L.

Weekly S601, (Fla. 2002) (finding that trial counsel was not
ineffective for failing to strike a juror for cause because
Reaves had not shown that trial counsel had a reasonable basis
to assert for-cause challenges). The trial court correctly
found that the claim was refuted from the record, warranting
sunmary deni al

3.Juror VWl f

Bl ackwood clains that Ul mn was deficient for failing to
chal l enge juror Wl f for cause because her experiences with the
crimnal justice system would prevent her frombeing a fair and
i npartial juror. Bl ackwood argues that he was prejudiced
because juror Wolf inproperly sat on the jury.

However, as the trial court correctly found, this claimis

al so refuted fromthe record. Juror Wl f never stated that her
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experiences with the crimnal justice system would prevent her
frombeing a fair and inpartial juror. Rather, in the instant
case, the record reflects that there was no reasonabl e doubt
that juror Wbl f possessed an inpartial state of m nd.
During voir dire, the follow ng occurred:

M. Ulmn: Has anyone ever put a gun to

your head? That’'s the kind of information

| m | ooking for.

M . Rousseau: No.

M. Ul mn: You know, not— Ms. WOl f?

Ms. WIlf: M nother-in-law was nugged,
robbed, beaten.

M. Ul mn: Really?

Wl f: Yeah.

Ulman: Did they catch the suspect?

Wol f: No.

U |l man: Where did that happen?

Wl f: North Mam.

Ulman: Al right. Down in Dade?

Wol f: Uh- hum

Ul mn: Were you involved in the case?

d you go down there and reassure her and
talk to any detectives?

2S5 S 5§ 55 57

Ms. Wbl f: No, we didn't speak to anybody at
the police. But it was a very cavalier
attitude from her opinion.

M. Ulmn: Really. They never caught the
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suspect ?

Ms. Wolf: No

M. Ul mn: The fact that that happened, is
that going to affect your ability to sit
her e?

Ms. Wolf: | wouldn't think so.

M. Ul mn: No?

Ms. WOl f: No.

(T. Vol. 111, pp. 307-308)
M. Ulmn: ...So when you're back there,
shoul d we get there, all right—-and | have no
i dea whether we will-will you follow the | aw

as it relates to the penalty phase? How
about you Ms. Wbl f?
Ms. Wol f: Yes.

(T. Vol. 111, p. 325).
M. Ulmn: ... M point sinply is this,
wil | you weigh the aggravators and

mtigators? Because that’s inportant? How
about you?

Ms. Wolf: Yes.
(T. Vol. Il p. 326).
Hence, after a conplete review of the transcript, it is
apparent that M. Ul man could not be deficient for failing to
strike juror Wolf for cause because he had no proper basis on

which to make such a notion. See Reaves v. State, 826 So.2d 932

(Fla. 2002) (finding that trial counsel was not ineffective for

failing to strike a juror for cause because Reaves had not shown
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that trial counsel had a reasonable basis to assert for-cause
chal | enges). Because the claimis refuted fromthe record, it
was proper to summarily deny it.

D. I neffective Cross-Exam nation

Bl ackwood next argues that the trial court erred by
summarily denying his claimthat U Il mn was ineffective in his
cross-exam nation of Detective Palazzo. In summarily denying
this claim the trial court stated:

The Def endant fail ed to pl ead with
specificity how M. U Il mn was deficient and
how the Defendant was prejudiced by the
cross-exam nati on of Detective Palazzo. The
def endant’ s all egations are conclusory and
legally insufficient.

In determning the effectiveness of M.
Ulman's cross-examnation it is inportant
to discern the overall defense to the
charged crinme and the theory behind the
def ense, which was that this was not a case
of first-degree preneditated murder. It is
clear from the record that M. Ulmn's
trial strategy was to argue that the crine
could only have been a |esser degree of
murder because the evidence denonstrated
that M. Blackwood snapped and that there
was absol utely no evidence of preneditation.
The record reflects that M. Ul man carried
out this particul ar trial strat egy
effectively and his performance fell well
within the wde range of reasonabl e
pr of essi onal assi stance. Based on the
record, the Court finds that M. Ul man was
not deficient in his cross-exam nation of
Det ective Pal azzo, nor is there any evidence
that there is a reasonable probability that
but for any deficiency 1in the cross-
exam nation, the result would have been
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di fferent. Therefore, this claim nust be
summari |y deni ed.

(Order). The trial court’s ruling was correct. Bl ackwood’ s
motion cites to different portions of the cross-exam nation and
makes concl usory clains that the questioning was ill-conceived,
devest at ed/ damaged Bl ackwood’ s case, or made good points for the
state, yet the nmotion fails to explain why such questioni ng was
deficient and how Bl ackwood was prejudi ced by the questioning.
The defendant bears the burden of establishing a prima facie
case based upon a legally wvalid claim Mere conclusory

al l egations are not sufficient to neet this burden. See Kennedy

v. State, 547 So. 2d 912 (Fla. 1989).

Moreover, as the trial court found, this claimis wthout
merit. Bl ackwood claims that U I man’s cross-exam nation of
Detective Palazzo was ineffective because U Il nman nmade a good
point for the state on the issue of preneditation, allowed the
detective to discredit Blackwood s statement that he did not
know that Ms. Thomas was dead when he left the house, and
al | owed Detective Palazzo to discuss Blackwood's intelligence.
However, as the trial court found, it is apparent from the
record, when read as a whole, that M. U Il man effectively cross-
exam ned Detective Pal azzo.

During the opening statenment, M. Ul mn argued that there
was no evidence that the nmurder was preneditated. Rat her, he
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argued this was a case of second-degree murder as the evidence
woul d denonstrate that BlIackwood snapped (T. Vol. 3 p 375).
During closing argunents, M. Ul mn argued that the evidence
reflected that the crime was not planned. Specifically, Ul mn
attacked Detective Palazzo’'s testinmony that Blackwood was
intelligent and argued that based on Bl ackwood’s actions during
and after the crime, Bl ackwood was not smart enough to plan such
acrime (T. Vol. 6 p. 808). M. Ulmn argued that based on
Bl ackwood’ s actions of |eaving the scene without attenpting to
hi de the crime, but |eaving his car there, showed that Bl ackwood
was not an intelligent person who thought-out the crine (T. Vol.
6 p. 808). During his rebuttal closing argunent, M. U Il mn
argued that this was not a planned crinme, rather they had sex,
t hey had an argunent, and the crine happened (T. Vol. 6 p. 836).
Clearly, M. Ulmn’s trial strategy was to get a conviction on
the | esser included offense of second degree nurder.

The cross-exam nation of Detective Palazzo, when viewed in
its entirety, shows that U | man established that, other than the
manner in which the crinme was commtted, there was no additi onal
evi dence of premeditation. Specifically, the follow ng occurred

during cross exam nation of Detective Palazzo:

Question: GCkay, So if | understand you
correctly, there is no i ndependent w tnesses
that say, listen, | planned on killing

Carol yn Thomas?
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Answer : Ch, no.

Question: There is no— there is no planning,
any evidence of that, that he discussed
killing her?

Answer: No, if he did, we don't know it if-
Question: So there is no evidence of that?

Answer: Ri ght

Questi on: So your answer, as far as
preneditation, is the nurder itself?

Answer: Yes.

Question: And to base your opinion that the
murder was done in such a way that that
caused preneditation, you re relying on the
choki ng and the strangul ation?

Answer : Yes.

Question: Hypothetically speaking, let nme
ask you a question. I shoot a person six
times in the back, spur of the nonent, |
just take my gun out, | don’t even know the
person, | shoot himsix times in the back,
woul d you not make the sanme argunent that
because of the injuries it was preneditated?

Answer: You can’'t expect nme to formulate an
opi nion just on that, because when we do an
i nvestigation, we have to |ook at the
totality of the circunstances. Wy were you
there? What were you doing? What was your
relationship with that person? Unm did you
have a reason to want them dead? You know,
did you have a notive? Was there a point in
ti me where you shoul d have realized what you
were doing was going to kill that person?
And you should realize at that point you
better stop because you're going to kill
t henf?
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Question: Good Point. Here’'s ny next
question for you. M. Bl ackwood, the
defendant, indicated that he |oved Ms.
Thomas, did he not?

Answer: He did.
Question: He indicated that he was sorry for
what happened did he not?

Answer: He did.

Questi on: Didn’t he indicate on two
occasions, if not three, during the course
of the statenent, he didn’t know she was
dead?

Answer: He did say that.

Question: And he choked her until she was
unconsci ous?

Answer: That’'s what he sai d.

Question: Okay. That's what he said. All
right. Now as an investigator, did you
think it was unusual that he didn't know she
was dead when he choked her?

Answer: There is no doubt in nmy mnd that
before he left that house he knew she was
dead.

Question: He had indicated that he thought
she was alive because there was a quot, a
white spitty, foamsubstance com ng from her
nmout h?

Answer: Yeah that would be the soap bubbl es.
Question? Mxed with saliva?

Answer: Ri ght.

Question: So in Blackwood’s m nd, according
to his statenent, when he |l eft the house, he
| ooked at foam bubbles com ng out of the
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mouth and in his mnd he felt she was alive?
You’ ve taken nunmerous statenents, haven't
you, in the past?
Answer: OF course.
Question: On a one to ten, ten being a
fairly bright individual, not necessarily a
road scholar, and one being fairly stupid,
for lack of a better term individual, or
not that bright, where would you rate this
gentl eman, his intelligence |evel?
Answer | don’t know himwell enough to rate
his intelligence. | only dealt with him
t hat one afternoon during a statenent.
(Enphasi s added) (T. Vol. 6 pp. 675-678).

Detective Pal azzo further agreed that it seemed ridicul ous
that an intelligent person would |eave his car at the crime
scene, drive out west and discuss the crime with other people
(T. Vol. 6 pp 679-680). Hence, it is clear fromthe record that
M. Ulmn argued that there was no evidence to support
prenmedi tation, that Bl ackwood was not smart enough to plan the
crime, and that he did not know that Ms. Thomas was dead when he
|l eft the house. Ul mn clearly argued for second-degree, not
first-degree nurder. Therefore, it is apparent that M. U | man
was not deficient nor has Blackwood shown that there is a
reasonabl e probability that, but for counsel’s unprofessional

errors, the result of the proceedi ng woul d have been different.

Strickland, 466 U S. at 688-89.

E. Def ense Counsel’'s Failure to Object
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Bl ackwood’ s | ast argunment is that the trial court erred by

summarily denying his claim that U Ilmn was ineffective by

failing to object to Detective Desaro’s coment

sil ence.

f ound:

(Order).

deni ed,

488 U.S. 871 (1988),

In summarily denying this claim the trial

The Defendant’s allegation that M. Ul man
was i neffective because he failed to object
to Detective Desaro’s coment on defendant’s
silence, is without nerit.

The Court finds that even if Desaro’s
conmment could be viewed as a coment on the
Def endant’s sil ence, the defendant failed to
show prejudice as a result of M. Ul man’s
failure to object to Detective Desaro’'s
conment . Since the Defendant ultinmately
gave a taped recorded confession, this Court
finds that any comments on the Defendant’s
silence, if interpreted as such, were
harm ess beyond a reasonabl e doubt.

Addi tionally, the defendant failed to show
prejudice as a result of M. Ulmn's
failure to object to Detective Palazzo's
testinmony that he believed the defendant
knew that the victim was pregnant. Bot h
Serina Thomas, the victims daughter, and
hazel Thomas, the victim s sister, testified
t hat they had spoken to the Defendant before
the rmurder and he knew the victim was
pr egnant . Therefore, any opinion rendered
by Detective Palazzo, including his belief
that the Defendant had |ied, was harm ess
error in light of the testinmony of the
victim s daughter and sister.

In Jackson v. State, 522 So.2d 802 (Fla.),

the Florida Supreme Court

on Bl ackwood’ s

court

cert.

adopt ed

a rule for determ ning whether a comment constitutes a conment
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on silence. The court said that if the coment is "fairly
suscepti bl e” of being interpreted by the jury as a comment on
the defendant's exercise of his right to remain silent it wll

be treated as such. See also State v. Kinchen, 490 So.2d 21

(Fla.1985). \Where a defendant does not "remmin silent" at the

time of arrest, the constitutional right 1is found not to have

been exercised. See Anderson v. Charles, 447 U. S. 404 (1980);

lvey v. State, 586 So.2d 1230, 1234 (Fla. 1st DCA 1991).

Here, Bl ackwood ultimately waived his right toremin silent
and confessed to choking Ms. Thomas (T. Vol. 5 pp. 590-599).
That confession was played for the jury. Because Bl ackwood did
not “remain silent,” M. U Ilnmn cannot be deficient for failing
to object to Detective Desaro’s testinony. Mor eover, even if
M. Ul mn should have objected there is no prejudice because
Bl ackwood has failed to show a reasonabl e probability that, but
for counsel’s unprofessional errors, the result of the

proceedi ng woul d have been different. Strickland, 466 U.S. at

688- 89. Comments on a defendant's silence are subject to

harm ess-error anal ysis. State v. DiGuilio, 491 So.2d 1129

(Fla. 1986). Here, as the trial court found, any error in
all ow ng Detective Desaro to testify that Bl ackwood di d not want
to talk anynmore is harn ess because Bl ackwood subsequently

wai ved his right to remain silent and confessed.
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Bl ackwood’s contention that U lmn was ineffective for
failing to object when Detective Palazzo testified that he
bel i eved that Bl ackwood knew that Ms. Thomas was pregnant is
also wthout nerit. Although Detective Palazzo's opinion
regarding Backwood's truthfulness is irrelevant, Blackwood
cannot showthat there is a reasonabl e probability that, but for
counsel’s unprofessional errors, the result of the proceeding
woul d have been different. Serina Thomas, the wvictims
daughter, and Hazel Thomas, the victins sister testified that
they had spoken to Blackwood and he knew that Carolyn was
pregnant (T. Vol. 6 pp. 760-765, 770). Hence, Bl ackwood cannot
show that there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding

woul d have been different. Strickland, 466 U.S. at 688-89

Al t hough Detective Palazzo opined that Bl ackwood |ied when he
said he did not know Carolyn was pregnant, such testinony is
nmerely cunul ati ve because victim s sister and daughter testified

t hat Bl ackwood knew she was pregnant. Cf. Capehart v. State

583 So.2d 1009, 1013 (Fla. 1991)(finding that question and
response about Capehart’s truthful ness were inproper however

error was harnl ess beyond a reasonabl e doubt).
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CROSS APPEAL

THE TRI AL COURT ERRED, AS A MATTER OF LAW
BY VACATI NG BLACKWOOD' S DEATH SENTENCE AND
GRANTI NG A NEW PENALTY PHASE.
It was reversible error for the trial court to vacate
Bl ackwood’ s death sentence and grant him a new penalty phase.

The trial court inproperly applied the deficiency and prejudice

prongs of Strickland and therefore, its legal conclusion that

deficiency and prejudice were established is erroneous as a
matter of |aw The resultant decision to vacate the death
sentence cannot stand. The case nust be reversed and renmanded
for reinstatenent of the death penalty.

The standard of review for post-conviction clainms foll ow ng
an evidentiary hearing affords deference to the trial court's
factual findings. "As long as the trial court's findings are
supported by conpetent substantial evidence, this Court will not
'substitute its judgnment for that of the trial court on
questions of fact, |likewise on the credibility of the wi tnesses
as well as the weight to be given to the evidence by the trial

court." " MlLin v. State, 827 So.2d 948, 954 n. 4 (Fla.2002)

(quoting Blanco v. State, 702 So.2d 1250, 1252 (Fla.1997)). See

also N xon v. State, 857 So.2d 172 (Fla. 2003). However, this

Court does conduct an independent review of the deficiency and

prejudi ce prongs as m xed questions of |aw and fact. Stephens
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v. State, 748 So.2d 1028, 1033-34 (Fla. 2000). I n Stephens,
this Court stated:

although state court findings of fact nade
in the course of deciding an ineffectiveness
claim are subj ect to the def erence
requirenent . . . both the performance and
prejudice conponents of the ineffectiveness
inquiry are m xed questions of |aw and fact.

Id. 748 So. 2d at 1033 (enphasis in the original). Thus,
guestions of fact are reviewed to determ ne whether they are
supported by conpetent, substantial evidence, while the
deficiency and prejudice prongs are reviewed de novo.

Her e, Bl ackwood was granted an evi denti ary hearing on Cl ai ns
Il and I1I1. Claim Il alleges that trial counsel inadequately
i nvestigated nmental health mtigation, obtained an inadequate
mental health evaluation for the penalty phase and failed to
adequately prepare Dr. Trudy Block-Garfield for the Spencer
heari ng (by not providing the necessary background i nfornmation).
Claim 11l alleges that Dr. Trudy Block-Garfield rendered
i nadequate nmental health assistance to Blackwood in that her
ment al heal th eval uati on of himwas insufficient.

In its witten order vacating the death sentence and
granting a new penalty phase, the trial court noted that the
“di spositive issue presented by clainms Il and Il is whether M.
Bl ackwood was deprived of the effective assi stance of counsel as
aresult of his counsel’s failure to investigate and present any
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mental health mtigation at the penalty phase proceeding.” (PCR
311-12). The trial court concluded that U |l mn’s “performnce

was both deficient and prejudicial, under Strickland, because

he failed to adequately investigate and present nmental health
mtigation at the penalty phase proceeding which underm ned
confidence in the outconme of the trial.” (PCR 312).°

In order to prove an ineffective assistance of counse
claim a defendant nust establish two elenents pursuant to

Strickland v. WAshington, 466 U S. 668 (1984): (1) that

counsel's performance was deficient; and (2) that the defendant
was prejudiced thereby. In assessing an ineffectiveness claim
the Court nust start froma “strong presunption that counsel’s
conduct falls within the wi de range of reasonabl e professional

assi stance.” Strickland, 466 U. S. at 688-89. The burden of

proof for show ng i neffective assistance is, and renains, on the

def endant. Roberts v. Wainwight, 666 F.2d 517, 519 n.3 (11lth

Cir. 1982). See also Johnston v. Singletary, 162 F.3d 630, 635

(11th Cir. 1998). I n assessing an ineffectiveness claim the

Court nust start from a “strong presunption that counsel’s

® The trial court’s witten order states that it was not
necessary for it “to address trial counsel’s alleged
deficiencies with respect to the Spencer hearing,” because it
had found that both prongs of Strickland were net with respect
to counsel’s penalty phase preparation and presentati on (PCR
320). Thus, the trial court did not address the | ast part of
ClaimlIl and Claimlll, which is essentially the sane
argunent .
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conduct falls within the wi de range of reasonabl e professional

assi stance.” Strickland, 466 U S. at 688-89.

At all times, the defendant bears the burden of proving not
only that his counsel’s representation fell below an objective
st andard of reasonabl eness, but al so that he suffered actual and
substantial prejudice as a result of the deficient perfornmance.
In order to prove prejudice in the penalty phase context, a
def endant “nust denonstrate that but for counsel's errors he

woul d have probably received a life sentence.” Rose v. State,

675 So.2d 567, 571 (Fla. 1996), citing Hldwin v. Dugger, 654
So.2d 107, 109 (Fla. 1995). Such a denonstration is made if
"counsel's errors deprived [defendant] of a reliable penalty
phase proceeding." Rose, at 571 (citation omtted). |In Baxter
v. Thomas, 45 F.3d 1501, 1512-13 (11th Cir. 1995), the 11th
Circuit explained that to establish the requisite prejudice in
t he penalty phase, the deficient performance nust prejudice the
defense such that, wi thout the errors, there is a reasonable
probability that the balance of aggravating and mtigating

ci rcunst ances woul d have been different. See also Bol ender v.

Singletary, 16 F.3d 1547, 1556-57 (11th Cir.) (citing

Strickland, 466 U. S. at 687).

In finding the deficiency prong net in this case, the trial

court stated:
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M . Bl ackwood’s trial counsel , Rober t
Ul mn, was appointed on June 19, 1996.
Prior to M. Ulmn's appointnment, M.
Bl ackwood was evaluated for conpetency by
Dr. Macaluso, Dr. Block-Garfield and Dr.

Spencer . Dr. Macal uso was the only nental
heal th expert to find that M. Bl ackwood was
not conpetent. M. UIlmn hoped to rely

upon Dr. Macaluso for statutory mtigators
because Dr. Mucaluso rendered the nost
favorabl e defense conpetency eval uation. On
Cct ober 8, 1996, M. U lmn prepared a
mtigation packet for Dr. Macaluso and
assumed that he asked Dr. Macaluso to be a
witness. M. Ulmn followed up in a letter
to Dr. Macaluso on October 28, 1996. \Y g
U lman had no independent recollection of
the contents of that letter or of speaking
to Dr. Macaluso on that date.

M. Ul mn spoke to Dr. Block-Garfield on
November 4, 1996, as reflected by his bill
M. Ulmn did not recall if he asked Dr.
Bl ock-Garfield to be a nental health w tness
at that time; however, he did recall asking
Dr. Block-Garfield in February, 1997, which
was after the penalty phase proceeding.

The guilt phase proceedi ng began on Decenber
2, 1996, and the jury returned its guilty
verdi ct on Decenmber 5, 1996. The Court set
t he penalty phase proceedi ng for January 23,
1997, giving the parties al nbst seven weeks
to prepare.

On Decenber 12, 1996, M. Ulmn wote to

Dr . Macal uso advising that he needed
Macal uso’ s hel p as an expert witness for the
penalty phase proceeding. M . U | man

followed with a letter to Dr. Macaluso on
Decenmber 17, 1996, providing him wth
information pertinent to the case, i.e., Dr.
John Spencer’s report, materials form Dr.
Bl ock-Garfield, M. Blackwood' s confession,
the detective’'s report and Dr. Price's
aut opsy report. In addition, M. Ul nmn
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informed Dr. Macal uso that the penalty phase
proceedi ng woul d begin on January 23, 1997.

M. Ul mn never met with Dr. Macal uso. On
January 7, 1997, sixteen days prior to the
penalty phase proceedi ng, Dr. Macal uso wote
a letter to M. Ulmn advising that he
could not assist in the penalty phase.
After receiving the letter, on January 9,
1997, M. Ul mn contacted Dr. Macal uso by
t el ephone. Dr. Macaluso was unhappy with
the fee arrangenent and he advised M.
Ulman that he was not willing to work for
($1500). Even though Dr. Macal uso never net
with M. Bl ackwood subsequent to  his
conpet ency eval uati on, on Novenber 3, 1995,
Dr. Macaluso stated in his letter of January
7, 1997, that he “would not be able to
testify with reasonable nedical certainty
t hat any of the statutory mtigating
circunstances are present.” This Court
finds that the record reflects no evidence
of any discussion with Dr. Macal uso rel ative
to nonstatutory nmental health mtigation
evidence. M. Ulmn testified that he was
upset by Dr. Macaluso’'s letter and thought
that in reality it was a “CYA” letter
because Dr. Macaluso did not want to be a
witness for what he thought would be
I nadequat e conpensati on

M. Ulmn testified that he was left in a
terrible position only two weeks prior to
the schedul ed commencenent of the penalty
phase proceeding; he had no nental health
mtigation witnesses. Rather than ask for a
conti nuance of the penalty phase or contact
Dr. Block-Garfield or Dr. Spencer, this
Court finds that M. U Il man did nothing. He
def ended M. Bl ackwood at the penalty phase
proceedi ng wi t hout further investigation and
wi t hout any nental health mtigation w tness
to provi de statutory or nonst atutory
mtigators. This Court finds that M.
Ulmn's performance was deficient under
Strickl and.
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(PCR 312- 315).

The trial court rejected the State’ s argunent that Ul | man
made a strategic decision to not present Dr. Macaluso or any
ot her nental health mtigation at the penalty phase because the
testi mony woul d not have been hel pful. Concluding that such a
strategy was “unreasonable,” the trial court noted that Ul mn’s
failure to contact Dr. Block-Garfield, Dr. Spencer or any other
ment al health expert, after Dr. Macal uso indicated he could not
provide statutory mtigation for the penalty phase, “fell far
short of prevailing professional standards in capital cases,”
and was “not reasonable under the facts and circunstances of
this case.” (PCR 316).

Bl ackwood devotes a |l arge portion of his Claiml to arguing
that the trial court correctly found the deficiency prong,

relying upon Wggins v. Smth, --- US ----, 123 S.Ct. 2527,

156 L.Ed.2d 471 (2003) and WIlliams v. Taylor, 529 U S. 362.

The State notes that those cases are i napplicable here. Defense
counsel’s performance in Wil ainms was found deficient because he
did not begin the investigation until a week before penalty
phase began and there was a “wealth of mtigation” that was not
presented at the penalty phase. In Waqggins counsel’s
performance was found deficient because he "never attenpted to

meani ngfully investigate mtigation” although substantia

66



mtigation could have been presented. Here, in contrast, the
evi dence adduced at the evidentiary hearing denonstrates that
U |l man conducted a very thorough penalty phase investigation.
U | man was appoi nted on June 19, 1996 nunc pro tunc to June 18,
1996 (T. 262)). The case went to trial six (6) nmonths later, in
Decenmber, 1996 (PCT Vol. 6, 232). Prior defense counsel was
Robert Trachman (PCT Vol. 6, 232). During M. Trachman's
representation, Bl ackwood had been eval uat ed for
conpetency/insanity by Dr. Trudy Block Garfield, Dr. Macal uso,
and Dr. Spencer (PCT Vol. 6, 262-265). U Ilmn reviewed all of
t he conpetency evaluations (PCT Vol. 6, 266). Dr. Macal uso was
the only doctor who had found that Blackwood was not conpetent
to proceed to trial; thus, U Ilmn hoped to rely upon Dr.
Macal uso for statutory mtigators because he was the nost
favorabl e expert for Bl ackwood (PCT Vol. 6, 267, 275). Ulnman’'s
time records indicate that he prepared a mtigation packet and
spoke with Dr. Macal uso on October 8, 1996, alnpbst two nonths
prior to the guilt phase (PCT Vol. 6, 269). Although Ul mn did
not have an independent recoll ection of the conversation at the
evidentiary hearing and couldn’t specifically recall asking Dr.
Macal uso to be an mtigation expert on October 8, 1996, he
believed that the doctor indicated he would be a mtigation

expert at that time (PCT Vol. 6, 269, 299). Ulmn s tine
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records also show that he sent a followup letter to Dr.
Macal uso on October 28, 1996, but U I man coul d not renmenber what
the letter was about (PCT Vol. 6, 270).

Ulmn's tinme records also show that on Novenber 4, 1996,
about one nmonth prior to the guilt phase, Dr. Trudy Bl ock-
Garfield tel ephoned U |l man (PCT Vol. 6, 271). U Il mn stated, at
the evidentiary hearing, that Dr. Block-Garfield was the second
nost favorable expert because, although she found Bl ackwood
conpetent, she also found that he was severely depressed and his
functioni ng was | ow average i npaired cognitive functioning (PCT
Vol . 6, 267) . Bl ackwood’ s guilt phase began on Decenber 2
1996, and he was convicted on Decenber 5, 1996 (T. 271). After
the guilt phase, on Decenber 12, 1996, Ul |l nman re-contacted Dr
Macal uso by letter and requested that he testify at the penalty
phase regarding statutory mtigators. Although U | man agreed on
direct exam nation that this was the first tinme he had asked
Macal uso to be a mtigation witness for penalty phase, his tine
records refute that showi ng that he contacted Macal uso earlier
in Cctober (PCT Vol. 6, 234). On Decenber 17, 1996, U Il man
wote a letter to Dr. Macal uso indicating that the penalty phase
was to begin on January 23, 1997, and included copies of all the
psychol ogi cal reports, a copy of Blackwood's confession, the

detective's report, and a copy of the nedical exam ner’s report

68



(PCT Vol. 6, 235-237, 275). M. Ul mn federal expressed the
packet to Dr. Macal uso on Decenber 21, 1996.

Dr. Macaluso replied by letter on January 7, 1997 that he
“woul d not be able to testify with reasonabl e nedical certainty
that any of the statutory mitigating circunstances are present”
(enmphasi s added) (PCT Vol. 6, 276). On January 9, 1997, after
receiving the letter, Ul mn contacted Dr. Macal uso by tel ephone
and they spoke for thirty (30) mnutes (PCT Vol. 6, 277). The
penalty phase trial was held on January 23, 1997 and U | man did
not present any nental health mtigation; however, as he noted
at the evidentiary hearing, there was virtually no nental health
mtigation here, no history of any psychol ogi cal problens (PCT
Vol. 6, 286). U lmn put on ten (10) witnesses at the penalty
phase, including friends, famly nenmbers and a jail deputy (PCT
Vol . 6, 286). After the penalty phase, U Il mn asked Garfield to
be a mtigation witness for the Spencer hearing (PCT Vol. 6,
250). Although his tinme records do not indicate any neeting or
conversations with Block-Garfield, he noted that he saw her
frequently at the courthouse and spoke with her about the case
then (PCT Vol. 6, 252, 255). Dr. Block-Garfield did not find
t he statutory m tigator of “extrene ment al / enot i onal
di sturbance,” because she found that while Bl ackwood was under

the i nfluence of a “nmental or enotional di sturbance,” it was not
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extreme (PCT Vol. 6, 256). Thus, Dr. Block-Garfield gave
Bl ackwood the non-statutory mtigator of a nental/enotional
di st ur bance. Dr. Block-Garfield testified at the Spencer
hearing, finding one (1) statutory mtigator “no significant
crim nal hi story” and several addi ti onal non-statutory
mtigators.

Simply because Ul man’s investigation did not uncover the
statutory m tigator of “extrene ment al or enot i onal
di sturbance,” does not entitle Blackwood to relief. Blackwood s
good fortune in finding mental health professionals who have now
opined that he suffered from extreme nental or enotional
di sturbance at the time of the crinme does not prove that a
conpetent investigation was not conducted at the tinme of trial.

See Rose v. State, 617 So. 2d 291, 295 (Fla. 1993)(rejecting

claim that initial findings of nental health experts was

deficient sinply because defendant obtains new diagnosis of

organic brain damage); Provenzano v. Dugger, 561 So. 2d 546
(Fla.1991) (finding no basis for relief by mere fact that
def endant has found expert who can offer nore favorable

testinmony); Jones v. State, 732 So. 2d 313, 319 (Fla.

1999) (finding counsel’s decision not to pursue further nental
heal th i nvestigation after receiving initial unfavorable report

reasonable); Engle v. State, 576 So. 2d 696 (Fla. 1991)(sane),
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Hodges v. State, SC01-1718 (June 19, 2003)(sane). As not ed
above, U | man presented substantial famly/friend mtigation at
the penalty phase, in the form of ten (10) w tnesses and
presented nmental health mtigation from Dr. Block-Garfield at
t he Spencer hearing, which the trial court relied upon in
sentenci ng Bl ackwood to deat h.

What has happened here is that, six years |ater, Bl ackwood
has secured experts who will nowtestify that Bl ackwood suffered
froman extrene nmental or enotional disturbance at the tine of
the crime. That is the only difference between their testinmony
and that of Dr. Block-Garfield, as will be fully discussed
bel ow. The Florida Suprenme Court has held that counsel's
reasonable nental health investigation is not render ed
i nconpetent "nerely because the defendant has now secured the
testinmony of a nore favorable nental health expert."” Asay V.

State, 769 So.2d 974, 986 (Fla.2000); Cherry v. State, 781 So. 2d

1040, 1052 (Fla. 2000); Gaskin v. State, 822 So.2d 1243, 1250

(Fla. 2002). Ul mn was not deficient in investigating and
preparing nmental health mtigation for the penalty phase.
Moreover, the trial court further found that Ul mn’s
deficient performance prejudiced Blackwood. The State’s
position is that the trial <court inproperly applied the

prejudice prong of Strickland to the facts of this case and

71



therefore, its |legal conclusion that prejudice was established
is erroneous as a matter of law. Further, since both deficient
perfornmance and prejudice nmust be established by the defense
before relief is warranted, the trial court erred by vacating

Bl ackwood’ s death sentence in this case. Strickland, 466 U. S at

691-69 (an error by counsel, even if pr of essional ly
unr easonabl e, does not warrant setting aside the judgnment of a
crimnal proceeding if the error had no effect on the
j udgment. ... Accordi ngly, any deficiencies in counsel’s
performance nust be prejudicial to the defense in order to
constitute ineffective assistance under the Constitution). |If
there is no prejudice, it matters not how deficient counsel’s
performance was; no relief is mandated.

Appl yi ng the proper prejudice standard to this case, it is
clear there was no prejudice. The dispositive issue in this
case, as phrased by the trial court, was whether U Il nmn was
ineffective for failing to present nental health mitigation at
the penalty phase. After finding U lImn deficient in not
presenting such testinony, the trial court found that Bl ackwood
was prejudiced by the deficiency because the result of the
penal ty phase would have been different had the jury heard the

mental health testinmony. The trial court concluded that “[h]ad

the jury been presented with expert mental health mtigation,
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there is a reasonable probability that the balance of the
aggravating and mtigating circunmstances would have changed
their recomrendation.” (PCR 320). The court noted that “[i]n
wei ghi ng t he singl e aggravator against the mtigators presented,

[it] gave great weight to the jury’ s recomendation.” (PCR 320).

The problemwith the court’s analysis is that it conpletely
ignores the fact that U I man presented nental health mtigation,
inthe formof testinony fromDr. Bl ock-Garfield, at the Spencer
hearing, which the trial court relied upon heavily in sentencing
Bl ackwood to death. At the Spencer hearing, Dr. Garfield
testified that Blackwood had no prior <crimnal history
(supporting the statutory mtigator of “no significant prior
crimnal history”), that he was suffering from an enotional
di sturbance at the tinme of the crime (supporting a non-statutory
mtigator), that he had the capacity for rehabilitation, that he
cooperated with the police, that the murder was a result of a
| over’s quarrel, that he was renorseful, that he had a deprived
chil dhood, that he was a good parent, and that he had a |ow
intelligence |evel.

The trial court relied heavily upon Dr. Block-Garfield s
testimony in its sentencing order, finding only one statutory

mtigating factor, no significant history of prior crimnal
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conduct, to which it accorded “significant weight.” (DA Xl V 1583-
84). Regarding non-statutory mtigation, the trial court found
eight factors: (1) Blackwood was “under the influence of a
mental or enotional disturbance” which was not extreme (2)
Bl ackwood had the <capacity for rehabilitation, which it
i ndi cat ed was based solely upon Dr. Block-Garfield s testinony

and which it gave “very little weight” (DA XV 1584); (3)

Bl ackwood’ s “cooperation with police,” which it gave “only
noderate weight in light of the contents of Blackwod s
confession and the «circunstances which preceded iit”; (4)
Carolyn’s “nmurder was the result of a lover’s quarrel,” which

the court considered at defense counsel’s request, but assigned
no specific weight to because the facts do not support it (DA
XI'V 1585-1586); (5) Blackwood’ s “renorse” which the court gave
sonme weight, noting it was difficult for it to determ ne whet her
this non-statutory mtigator existed; (6) Blackwood was a “good
parent” which the trial court accorded sonme weight; (7)
Bl ackwood’ s enpl oynment record, which the trial court gave sone
wei ght and (8) Blackwood' s intelligence |level, which the trial
court found based upon Dr. Block-Garfield s testinmny and
af forded sonme wei ght.

Thus, the trial court found the statutory mtigator offered

by Dr. Block-Garfield, as well as nost of the non-statutory
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mtigation she presented. The trial court’s witten order
vacating the death sentence fails to acknow edge that it heard
Dr. Block-Garfield s mental health testinony, relied upon it in
its mtigation findings, but ultimtely was unpersuaded that it
out wei ghed the HAC aggravator and inposed the death sentence
anyway. Significantly, Dr. Block-Garfield s testinony did not
change between the Spencer hearing and the 3.850 evidentiary
heari ng. Thus, it is inexplicable how the trial court could
conclude that the jury' s recommendation would have been
different had it heard her testinony. |If the testinmny mde no
difference to the trial court, how can there be a reasonable
probability t hat it woul d have changed t he jury’s
recommendat i on.

Mor eover, it isinconsequential whether Dr. Bl ock-Garfield s
testimony would have mde a difference in the jury’s
recommendation. The trial court is the ultimte sentencer and
it heard her testinony and rejected it. Whether a mtigator has
been established and the appropriate weight it should be given
are matters within the discretion of the trial judge based upon

the evidence presented. See Bonifay v. State, 680 So.2d 413,

416 (Fla.1996); Canpbell v. State, 571 So.2d 415, 420

(Fla.1990). The trial court's original finding is not subject

to reversal nerely because the defendant reaches a different
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concl usi on. See Janes V. St at e, 695 So.2d 1229, 1237

(Fla.1997). As this Court noted in State v. Coney, 845 So.2d

120 (Fla. 2003), a case which the trial court found “strikingly

simlar” to this case, application of the Strickland prejudice

prong to the penalty phase of a case requires a trial judge to
as whet her, “but for counsel's deficient performance would the
def endant have been sentenced to life in prison rather than to
death? In Florida, the sentencing schenme requires that, first,
the jury weigh the aggravating and mtigating factors and
recormend to the court, by a mpjority vote, whether |ife or
death is the appropriate sentence. Next, the court nust
i ndependent |y consi der t he aggravating and mtigating
circunmst ances and reach its deci sion on the appropriate penalty,
giving great weight to the jury's advisory sentence.” Id.,

citing Tedder v. State, 322 So.2d 908 (Fla.1975).

I n Coney, this Court agreed that the prejudice prong was net
because the jury, by the thinnest margin all owable, seven to
five, had recomended the inposition of the death penalty.
Thus, if only one of the seven jurors voting for death had been
persuaded to change her or his vote, the recomendati on woul d
have been for a life sentence and, in view of the |aw requiring
the presence of conpelling evidence to override a jury's

recomrendation of life, the court would |likely have foll owed t he
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jury recomendation and sentenced the defendant to life in
prison. This Court agreed that the nental health evidence
offered by the defendant at the post-conviction evidentiary
hearing, from Dr. Thomas Hyde, a highly qualified behavioral
neurol ogi st, and Dr. Hyman Ei senstein, a clinical psychol ogi st,
woul d |ikely have persuaded the jury to vote for life. Bot h

Drs. Hyde and Eisenstein concluded that Coney suffered from

brai n dysfunction and psychiatric illness. Dr. Hyde opined that
Coney had organic brain dysfunction (in the frontal | obe),
resulting in inmpulse control pr obl ens, maj or recurrent

depression, and a history of enotional/sexual and physical
abuse.
Dr. Eisenstein opined, as he did in this case, that Coney was
suffering fromextrene nmental and/or enotional inpairment at the
time of the conmmi ssion of the crinme. He concl uded that Coney
had inmpairment to the frontal |obe of his brain which would
affect his ability to make cognitive changes, and a deficit in
his right brain functioning, resulting in inpulsive behavior.
This Court acknow edged that the doctors’ opinions were
vi gorously chal |l enged by the state on cross-exam nati on and were
contradicted by the state's expert neuropsychol ogist, Dr. Jane
Ansl ey, who concluded that Coney did not suffer from any

significant psychol ogical disorder or organic brain damage;
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however, it found that the credibility of the witnesses was for
the jury and it could not conclude that the evidence presented
by the defendant, if heard by the jury, would not have tilted
t he bal ance in favor of a recommendation of life.

Coney is i medi ately distinguishable fromthis case because
there was no nental health testinony presented in that case to
the trial judge before the decision was made to i npose the death
sentence. Here, in contrast, nental health testinmony from Dr.
Bl ock-Garfield was presented at the Spencer hearing, considered
by the trial judge and rejected in favor of a death sentence.
Thus, the question for establishing prejudice, i.e., whether the
def endant woul d have been sentenced to life but for counsel’s
errors, can be conclusively answered here in the negative. The
trial court had already consi dered her testinony before i nposing
t he death sentence. As al ready noted, her testinony did not
change between the Spencer hearing and the post-conviction
evidentiary hearing. Consequently, it would not have changed
the trial court’s mnd and it is unlikely that it would have
resulted in a life recomendation froma 9-3 jury. The tria
court should not have considered Dr. Block-Garfield s testinony
in determ ni ng whether the prejudice prong was nmet here and it
was error for it to factor her testinony into the equation.

Excl uding Dr. Block-Garfield s testinmony fromthe anal ysi s,
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t he proper question for the trial court, in determning the
prejudice prong in this case, was whether there was a reasonabl e
probability that Blackwod would have received a life
recommendati on, but for counsel’s errors, based on the testinony
given at the wevidentiary hearing from Drs. Jacobson and
Ei senstein. The trial court’s task was to assess the credibility
and strength of that evidence and deci de whether it was of such
a nature that its absence rendered the prior results unreliable.

Rose v. State, 675 So. 2d 567, 570 (Fla. 1996); Rivera v. State,

717 So. 2d 477 (Fla. 1998). This Court rejected the argunment
that prejudice is established nerely by the presentation of

addi ti onal or new evi dence in Robinson v. State, 707 So. 2d 688,

695-697 (Fla. 1998), finding that the presentation of
addi ti onal wi tnesses would have al so all owed cross-exam nation
and rebuttal evidence that could have countered any val ue that

m ght have gained fromthe new evidence. Valle v. State, 581 So.

2d 40, 49 (Fla.1991); Medina v. State, 573 So. 2d 293, 298

(Fla.1990) (finding no ineffectiveness in not presenting
wi t nesses where they woul d have opened the door for the State to
expl ore defendant's viol ent tendencies).

That is what would have happened here. The only real
difference between the testinony Dr. Garfield and that of Drs.

Jacobson and Ei senstein was that they opined that Bl ackwood was
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acting under an extrene enotional disturbance at the tine of the
crime; this, giving himthe statutory mtigator (PCT Vol. 5,
139). Dr. Jacobson testified that Blackwood s state of m nd
became extrene once Carolyn began to denigrate him after they
had made |ove (PCT Vol. 5, 171). According to Dr. Jacobson

Carol yn nade Bl ackwood angry and he was out-of-control with rage
when he stuffed the washcloth into Carolyn’s nmouth and began to
choke her (PCT Vol. 5, 172-174). However, Dr. Jacobson admtted
t hat Bl ackwood’ s nmopod and actions at the time of the nurder were
consistent with those of a normal person suffering the | oss of
a relationship (PCT Vol. 5, 164). Mor eover, she agreed that
anot her psychol ogist could cone to a different conclusion and
that, Dr. Garfield had, in fact, already arrived at a different
conclusion (PCT Vol. 5, 177-178).

A review of Dr. Jacobson’s testinony further reveals that
while she opined that Blackwod suffered a nunmber of head
injuries (falling out of trees and off a truck), she failed to
det ermi ne whet her Bl ackwood had ever been rendered unconsci ous
by the head injuries, or if they had required hospitalization
(PCT Vol. 5, 148-149). Dr. Jacobson was told that Blackwood
nearly drowned as a child, but she never determned if CPR was
necessary (PCT Vol. 5, 149-150). Further, Dr. Jacobson was not

sure whet her Bl ackwood lived with his father or nother when he
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cane to the United States (PCT Vol. 4, 152-153). Finally, the
statement that she had Bl ackwood write about the incident is
i nconsistent with the one he had given the police on January 10,
1995 (PCT Vol . 5, 166). Bl ackwood told Dr. Jacobson that he and
Carolyn started arguing, during which she told himthat he was
not good enough for her anynore and that she had aborted his
babi es, but he did not tell this to the police (PCT Vol. 5, 166-
67). During their argument, he told Carolyn that he shoul d wash
her nmouth out with soap, but he did not tell this to the police
(PCT Vol. 5, 167, 176). Blackwood stated that he tried to choke
Carolyn, but he told the police that she was unconsci ous so he
must have choked her (PCT Vol. 5, 168). Finally, he told Dr.
Jacobson that he was scared and started to call 911; but he did
not tell this to the police (T. 171).

Hence, it is apparent fromDr. Jacobson’s testinony that had
it been presented before the jury, the State would have been
able to cross-exam ne her and establish that Blackwood has

changed his version of how the crinme occurred and that Dr.

Garfield s conclusions are equally valid. Rogers v. Zant, 13
F.3rd 384, 387 (11th Cir. 1994) (explaining that it is reasonable
strategy to decide not to investigate a certain |ine of defense
irrespective of what it may uncover based on counsel’s deci sion

to avoid a certain course); Medina v. State, 573 So.2d 293, 298
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(Fla.1990) (finding no ineffectiveness for counsel's choice not
to present w tnesses who would have opened the door for the
State to cross-exani ne t hemabout the defendant's vi ol ent past);

Ferguson v. State, 593 So.2d 508, 510 (Fla.1992) (finding that

counsel's decision not to put on nmental health experts was a
"reasonabl e strategy in light of the negative aspects of the
expert testinony" because the experts had indicated that they
t hought that the defendant was nmalingering, a sociopath, and a

very dangerous person); Gaskin v. State, 822 So.2d 1243, 1249

(finding that counsel acted reasonably by not putting on
evi dence that would open the door to other danaging testinony
about Gaskin).

The second expert presented by Bl ackwood at the evidentiary
hearing was Dr. Hyman Ei senstein, a neuro-psychol ogi st, who al so
gave Bl ackwood the statutory mtigator of “under extrene nental
or enotional disturbance” at the tinme of the crime as well as
opi ni ng that Bl ackwood suffered fromneurol ogical deficits (PCT
Vol . 5, 212-213). However, Dr. Eisenstein knew none of the
facts or circunmstances of this nurder. He did not know how t he
victim was nurdered, what instrunentalities were used, the
degree of torture inflicted upon the victim nor how long it
took for her to die. Blackwood did not tell Dr. Eisenstein the

details of the nmurder, the doctor had not read any of the trial
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testimony, nor had he read the nedical exam ner’s report. Dr.

Ei senstein’s testinony should have been afforded no wei ght by

the trial court because he opined that Blackwood was under an

extreme enotional disturbance at the tinme of the crinme, wthout

even knowing critical information. See Nelson v. State, 27 Fla.

L. Wekly S797, (Fla. 2002)(finding that trial court was
entitled to evaluate and disregard expert opinion testinony
supporting clai mof statutory death penalty nitigator of extrene
mental or enotional disturbance, if court felt testinony was

unsupported by facts); Walls v. State, 641 So. 2d 381, 390-391

(Fla. 1994)(recognizing that credibility of expert testinony
i ncreases when supported by facts of case and dinm nishes when

facts contradict sane); Foster v. State, 679 So. 2d 747, 755

(Fla. 1996) (sane); Wurnos v. State, 644 So. 2d 1000, 1010 (Fl a.

1994) (uphol ding rejection of uncontroverted expert testinony
when it cannot be reconciled with facts of crinme).

Thus, contrary to the trial court’s findings, the record
does not establish a reasonabl e probability that Bl ackwood woul d
have received a life sentence had the jury heard fromthese two
(2) doctors. The fact that Bl ackwood found two new doctors to
“mout h” the magi ¢ phrases that an additional statutory mtigator

was present does not carry the day.’” See Gaskin v. State, 822

"Notably, Dr. Garfield maintains that even after a
current review of the transcripts fromthe trial and penalty
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So. 2d 1243, 1250-51 (Fla. 2002)(finding that Gaskin had not net
hi s burden of show ng that but for counsel's all eged deficiency,
the result of the penalty phase would have been different
because Dr. Krop testified at the evidentiary hearing that his
di agnosis of Gaskin would have changed little if counsel had

given him Gaskin's school records); Asay v. State, 769 So.2d

974, 986 (Fla. 2000)(finding that testinmny of nental health
experts would not have been entitled to significant weight had
it been presented in the penalty phase because neither expert
was famliar with the significant facts of this crine); Brown v.
State, 755 So.2d 616, 636 (Fla.2000) (holding that trial
counsel's performance was not deficient for failing to give a
mental health expert additional information because the expert
testified at the evidentiary hearing that the collateral data

woul d not have changed his testinony); Breedlove v. State, 692

So.2d 874, 877 (Fla.1997) (hol ding that because the
psychol ogists testified that their opinions would remin
unchanged even consi dering the additional information, there was
not a reasonable probability that the result of the penalty
phase woul d have been different).

Moreover, as noted by this Court in the direct appeal

phase, Bl ackwood’'s school records, and the deposition of Dr.
Jacobson and Dr. Eisenstein, she still would not find that

Bl ackwood suffered from an extrene enotional di sturbance.
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opi niond the trial court considered that Bl ackwood was depressed
and suffering from a nental disturbance because it found such
evidence sufficient to establish the non-statutory mtigator
t hat Bl ackwood suffered from an enotional disturbance and gave
it "noderate" weight. Thus, evidence of Blackwod s nental
state at the tinme of the crinme was found and consi dered by the
trial court in weighing the aggravating and mtigating
circunstances. It is highly unlikely that in this case, where
the jury recomended death by a vote of 9-3 and the State
established that the nurder was heinous, atrocious, or cruel
(HAC), evidence that Blackwood was under an extrene enotional
di stur bance woul d have resulted in a life recommendation. This
Court has affirmed the denial of relief where additional

mtigation was avail able, but was not presented. See, Asay V.

State, 25 Fla. L. Wekly 523 (Fla. June 29, 2000)(affirmn ng
deni al of relief wher e counsel conduct ed reasonabl e
investigation when considered in |light of hindrance by

defendant’s mother); Hill v. Dugger, 556 So. 2d 1385, 1388-89

(Fla. 1990)(affirm ng denial despite affidavits from famly
menbers regardi ng defendant’s background and drug use, from
doctor asserting he had insufficient information, and from

counsel conceding ineffective representation); Smth v. Dugger,

8Bl ackwood v. State, 777 So. 2d 399, 409 (Fla. 2000).
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565 So. 2d 1293, 1295 (Fla. 1990) (affirm ng denial of claim
counsel failed to investigate and present information to nental

health expert and to ensure conpetent evaluation); Swafford v.

Dugger, 569 So. 2d 1264 (Fla. 1990)(sanme); Kight v. Dugger, 574

So. 2d 1066 (Fla. 1990); Roberts v. State, 568 So. 2d 1255, 1260

(Fla. 1990) (sane). Even if counsel did not present all
mtigation available, if the mtigation now avail abl e woul d not
have resulted in a different sentence, there is no prejudice.

Cf. Van Poyck v. State, 694 So. 2d 686, 694-96 (Fla.

1997) (notwithstanding a wsh for addi ti onal time for
investigation, it would not have mattered how much time was
granted given the weakness in the mtigation available).
Consequently, the trial court inmproperly applied the prejudice
prong to this case. It cannot be shown that he would have
received a |life sentence had the jury heard the testinony about
the additional statutory mtigator

CONCLUSI ON

WHEREFORE, based on t he foregoi ng argunents and aut horities,
the State requests that this Honorable Court reverse the trial
court’s vacation of Appellant’s death sentence and ordering of
a new penalty phase. The State requests re-inposition of the
death sentence and affirmance of the summary denial of

Appel | ant’ s remmni ni ng cl ai ns.
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