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PRELI M NARY STATEMENT

Appel I ant, LYNFORD BLACKWOOD, was the defendant in the trial

court below and will be referred to herein as "Appellant” or
“Bl ackwood. " Appellee, the State of Florida, was the petitioner
in the trial court below and will be referred to herein as "the
State.” Reference to the record in this case wll be as
fol | ows:

“PCR’- Record in 3.851 appea

“PCT”- Transcripts in 3.851 appeal

“DA’”- Record from direct appeal

Ref erence to an suppl enental pleadings and transcripts wll
be by the synbols "SPCR', etc. followed by the appropriate page

nunmber (s).



STATEMENT OF THE CASE AND FACTS

1. Dr. Block-Garfield could not recall whether M.
Trachman was still Blackwood s attorney at the time of her
second eval uation of Blackwood (PCT Vol. 4, 19-20). Her
eval uati on was given directly to the court so she wouldn’t
know (PCT Vol . 4, 19-20).

2. Dr. Block-Garfield believed that six weeks was a
sufficient amunt of time for her to render an opinion for the
Spencer hearing (PCT Vol. 4, 60-61). Factored into her
deci sion was the fact that she had previously exam ned himon
two occasions (for conpetency) so she already had his
background and it would just be a matter of getting an update
and focusing on the mtigators (PCT Vol.4 60-61).

3. Dr. Block-Garfield agreed that court often takes
| onger than you expect (PCT Vol. 4, 43).

4. Dr. Block-Garfield did not state that M. Ul mn did
not provide her with “inportant” information as Bl ackwood’ s
brief suggests (AB 8); she just agreed that she had not been
provided with the information (PCT Vol. 4 29).

5. Dr. Block-Garfield agreed that M. U | mn sent her a
copy of the mtigators and that she | ooked at each and every
statutory and non-statutory mtigator (PCT Vol. 4, 63-64). She

al so agreed that she never asked U | man for any other



i nformati on and that she would have asked had she needed
anyt hing additional (PCT Vol.4, 64).

6. Contrary to Blackwood’ s assertion, Dr. Blcok-Garfield
states in the portion of her testinony cited in footnote 15
that she “did not think that there was anything really
neurologically worng with [Bl ackwood].” (AB 11, f.n. 15).

7. Dr. Block-Garfield agreed that she spoke with M.

U lman prior to the Spencer hearing, but they did not have a
conference, nothing of sufficient length to make notations on
(PCT Vol .4 70-71). could not say that he was indeed

neurol ogically inpaired because of the depression and the |ack
of any other indicators of neurological inpairment (DA Vol. 11
p. 1192). reviewed Bl ackwood’s EMSA jail records afterWile
M. Ulmn stated that he initially wasn’t aware that the
State was seeking the death penalty, he noted that once he

| ooked at the file, he knew the facts were significant and
that the possibility of the State seeking death was a reality
(PCT Vol . 6, 232).

8. Blackwood asserts that M. U I mn did not ask Dr.
Macal uso to be a mtigation expert in October, 1996, prior to
trial; however, the record shows that M. U | man coul d not
recol | ect whether he asked Dr. Macal uso at that tinme (PCT Vol.

6 299-300).



9. Regarding his letter to the investigator, MCoy, M.
U |l man expl ai ned that McCoy was a personal friend of his and
that his request for McCoy to tell Blackwood what a great
l awyer U |l man was, was his attenpt at wit or sarcasm which he
was “sure M. McCoy took [ ] with the intent it was witten.”
(PCT Vol . 6, 245).

10. Bl ackwood asserts that M. U I mn did not send Dr.
Bl ock-Garfield Bl ackwood’ s school records, the nedical
exam ner’s testinmony or the audi o tape of Blackwood’s
statement, but the record reveals he stated he could not
remenber whet her he sent her those itenms (PCT Vol. 6 250).

11. Although M. Ulmn’' s tinme records do not indicate
any nmeeting or conversations with Dr. Block-Garfield, he noted
that he saw her frequently at the courthouse and spoke with

her about the case and her report (PCT Vol. 6, 252, 255).



SUMVARY OF ARGUMENT

Cross- Appeal - The trial court erred by vacating Bl ackwood’ s
death sentence and ordering a new penalty phase. The tri al
court inproperly applied both the deficiency and prejudice prong

of Strickland and its conclusions are erroneous as a nmatter of

| aw.



CROSS APPEAL

THE TRI AL COURT ERRED, AS A MATTER OF LAW
BY VACATI NG BLACKWOOD' S DEATH SENTENCE AND
GRANTI NG A NEW PENALTY PHASE.
Bl ackwood erroneously contends that the State has waived
“its opportunity to argue that the lower court erred in
‘factoring in” [Dr. Garfield s] testimony with regard to the
prejudi ce prong because “[t]he State never objected to the
testinmony of Dr. Block-Garfield” (AB 63) and she was adm tted
“W thout objection fromthe State . . . as an expert in the area
of clinical psychology.” (AB 63). This argunent |acks nerit.
First, the State did not know what Dr. Garfield s testinony
would be at the post-conviction evidentiary hearing and
t herefore could not have objected to her being a witness at that
hearing. Second, the State’s position is not that Dr. Garfield
should have been precluded as a witness at the evidentiary

hearing; but rather, that the trial court erred by relying upon

her testinmony in concluding that Strickland' s prejudice prong

was nmet in this case.

As noted by the State in its Initial Brief, the dispositive
issue in this case, as phrased by the trial court, was whether
Ulman was ineffective for failing to present nental health
mtigation at the penalty phase. After finding Ul man deficient

in not presenting such testinmony, the trial court found that



Bl ackwood was prejudiced by the deficiency because the result of
the penalty phase woul d have been different had the jury heard
the nmental health testinony. The trial court concluded that
“[hlJad the jury been presented with expert nmental health
mtigation, there is a reasonable probability that the bal ance
of the aggravating and mtigating circunstances would have
changed their recommendation.” (PCR 320). The court noted that
“[i]n weighing the single aggravator against the mtigators
presented, [it] gave great weight to the jury s recommendation.”
( PCR 320) .

The State’s argunent is that this was an erroneous | ega
concl usi on because it ignores the fact that the trial court
heard Dr. Block-Garfield s nmental health mtigation before
i nposing the death sentence, but was unpersuaded that it
out wei ghed the HAC aggravator. If the trial court was
unpersuaded that Dr. Garfield s nmental health mtigation
out wei ghed the HAC aggravator, how can it conclude that the
jury’s recommendati on woul d have been different had it heard her
testinmony. That is, if her testinony made no difference to the
trial court, howis there a reasonable probability that it woul d
have changed the jury’'s recomendati on. Significantly, Dr.
Bl ock-Garfield s testinony did not change between the Spencer

hearing and the 3.850 evidentiary hearing. Thus, it should not



have been relied upon by the trial court in determ ni ng whet her
the prejudice prong was net here.

Mor eover, even including Dr. Block-Garfield s testinmony in
the analysis, it is clear that there is not a reasonable
probability that Bl ackwood would have received a life
recommendati on based on the testinony given at the evidentiary
heari ng. The jury heard testinony at the penalty phase that
Bl ackwood was depressed and suffering froma nental disturbance
and that he had a difficult childhood. Bl ackwood’ s br ot her
M chael Bl ackwood, testified that growing up in Jamaica, while
their nother was in Anerica trying to make a better life for
them it was hard and they tried to nmake it (DA Vol. 10, 1010).

He further testified that the defendant was enotionally upset
that Carolyn had broken off their relationship and that before
the homcide, he told Mchael that he and Carolyn had been
havi ng probl ems and he was upset and did not want to tal k about
it (DA Vol. 10, 1013). M chael went to Bl ackwood’ s home one
afternoon and the house was a nmess and it seened |ike Bl ackwood
had been in bed all day. M chael found himcurled up in a bal
upset over Carolyn (DA Vol. 10, 1014). Thus, evidence of
Bl ackwood’ s nental state at the tine of the crinme was heard and
considered by the jury in weighing the aggravating and

mtigating circunstances. It is highly unlikely that the



addition of a statutory mitigator from experts, i.e., that
Bl ackwood was under an extrene enotional disturbance, would have
resulted in a life sentence here, where the

State established that the nmurder was heinous, atrocious, or

cruel (HAC).



CONCLUSI ON

WHEREFORE, based on the foregoing, the State requests that
this Honorable Court reverse the trial court’s vacation of
Appel l ant’s death sentence and ordering of a new penalty phase.

The State requests re-inposition of the death sentence and
affirmance of the summary denial of Appellant’s renmining
cl ai nms.

Respectfully subm tted,

CHARLES J. CRI ST, Jr.
Attorney Genera

DEBRA RESCI GNO

Assi stant Attorney Ceneral
Bar No. 0836907

1515 North Fl agler Dr.

West Pal m Beach, FL 33401
561-837-5025 (Phone)
561-837-5108 (Facsim|e)
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| HEREBY CERTIFY that the foregoing docunment was sent by
United States mail, postage prepaid, to TODD SCHER, Counsel for
Appel | ant, 5600 Collins Ave., #15-B, Mam Beach, Fl. 33140,

this 8" day of June, 2005.
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CERTI FI CATE OF FONT

| HEREBY CERTIFY that the size and style of type used in
this brief is Courier New, 12 point, a font that is not

proportionately spaced.
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