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PRELI M NARY STATENMENT

Appel I ant, LYNFORD BLACKWOOD, was the defendant in the
trial court below and will be referred to herein as

"Appel l ant” or “Blackwood." Appellee, the State of Florida,

was the petitioner in the trial court below and will be
referred to herein as "the State." Reference to the record in
this case will be as foll ows:

“PCR’- Record in 3.851 appea

“PCT”- Transcripts in 3.851 appeal

“DA’”- Record from direct appeal

Ref erence to an suppl enental pleadings and transcripts
will be by the synbols "SPCR", etc. followed by the

appropri ate page nunber(s).



STATEMENT OF THE CASE AND FACTS

Bl ackwood was convicted of the nurder of Carolyn Thomas-
Tynes on January 23, 1997. The facts surrounding the nurder,
as found by this Court, are:

Appel | ant was arrested in St. Petersburg,
Florida, for the 1995 nurder of Caroline
Thomas Tynes. At trial it was established
t hat appellant and the victim had dated on
and off for approximately ten years but the
rel ati onshi p had ended sonetine in October
1994; the victimhad started dating
sonmeone else and, in fact, was six weeks
pregnant at the tine of her death. Upon
his arrest, appellant confessed to choking
the victim but mintained that he did not
intend to kill her. According to

appel lant, he had driven in his brother's
truck to the victims house on the norning
of January 6, 1995, to return a set of
sheets. After the two tal ked for a while,
appel lant and the victimengaged in
consensual sexual intercourse. Afterwards,
while lying in bed, they started to argue.
Appel l ant claimed the victimtold himthat
she did not want to see himanynore. He

al so claimed that the victimhad told him
that she had aborted six of his children.
Appell ant admtted to the police that he

t hen strangled the victimusing one or both
of his hands.

Afterward, he left the victim s house and
drove away in her car, leaving his
brother's truck behind. He |ater abandoned
the victims car and hitchhiked to St.

Pet er sburg, where he eventual ly was
arrested. Prior to his arrest, appellant
admtted to his cousin-in-law, Donovan

Robi nson, that he had choked the victim
after arguing with her. Robinson testified
t hat appel | ant appeared surprised when he

| earned the victimwas dead. Appellant
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clainms that he did not intend to kill the
victimand that she was still breathing
when he left. In addition, he maintained
that he |l oved the victimand that he would
have done anything he could to stay with
her. According to one of the officers who
took appellant's statenent, appellant was
upset and crying during his statenents to
t he police.

The victimhad been di scovered on the
eveni ng of January 6, |lying naked in the
bedroom of her hone in Fort Lauderdal e.

The cause of death was asphyxia. During
the crime-scene investigation, one of the
officers noticed that the house was

nmeticul ously kept but observed that objects
on the table beside the bed had been tipped
over or knocked to the floor. 1In the
officer's opinion, the displaced itens

i ndi cated signs of a struggle. The police
al so noted a box of condons next to the bed
and a condom wr apper on the floor in the
hal | way outside of the bedroom There were
no signs of forced sex. A lock of the
victims hair was found on the mattress and
a fol ded washcl oth and bar of soap had been
| odged in the back of the victims nouth

bl ocki ng her pharynx. Wite foany
substance in her nmouth and nose was | ater
determ ned to be a conbination of |ung
fluid and soap |lather. According to the
nmedi cal exanmi ner, the fact that the foany
substance was al so discovered in the
victim s nose indicates the victimwas
alive when the soap and washcl oth were

pl aced in her nmouth because she woul d have
been forced to breath through her nose due
to occlusion of her pharynx. The nedical
exam ner also testified that indentations
and foany substance on one of the pillows
next to the victimsuggests that the pill ow
was pl aced over the victins face to stop
her from breathing. The defense attenpted
to rebut this conclusion on
Ccross-exam nati on, wherein the nedical
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exam ner admtted that she was unaware that
EMS personnel had inadvertently touched the
foany substance with his hand as he was
checking the victimfor vital signs and

t hat he wi ped his hand on one of the
pillows on the bed. Based on this |ine of
guestioni ng, the defense created the
possibility that the indentation and foam
on the pillow was caused by the EMS
personnel, and was not, as the nedical

exam ner had initially surm sed, caused by
appel l ant placing the pillow over the
victims nouth. The defense's theory with
regard to the pillowis also supported by
appellant's confession to the police
wherein he admtted to strangling and

possi bly placing the soap in the victims
mout h but deni ed noving or placing a pillow
on her face.

The victim al so had markings on her neck
and bruises on the neck nuscle indicating
both |igature and manual strangul ation.
The medi cal exam ner testified that the
mar ki ngs on the victims neck were
consistent with a doubl e-stranded speaker
wire found on the floor of the victims
bedroom Small scratches on the victims
neck indicated the victimhad tried to
renove what ever was binding her neck. The
medi cal exam ner al so noted petechia
henmorrhaging in the whites of the victins
eyes, which she explained is caused by
pressure around the victim s neck being
rel eased and reapplied. The nunber of
henorr hages detected suggests that the
victimwas alive and struggling while being
strangled and that it took a while for
death to occur. In other words, according
to the medi cal exam ner, petechia
henorrhagi ng does not occur in persons who
di e suddenly from asphyxia. Rather, it
woul d have taken m nutes, as opposed to
seconds, for death to occur. Although the
medi cal exam ner could not determ ne the
order in which the acts occurred, she
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opi ned that death could have resulted from
any one of the above nethods (i.e., manual
or |ligature strangul ati on, soap and
washcloth in victims nouth, and

suf focation by the pillow).

Bl ackwood, 777 So.2d at 403-04. At the penalty phase, the
State offered two witnesses-- the nmedical exam ner and Bernice
Scott, the victims nmother. [d. at 404. M. Scott gave victim
i npact testinony and “[t] he nedical exani ner repeated nmuch of
the sanme testinony presented during the guilt phase of the
trial, but added that based on the manner of death, the victim
woul d have probably been aware of her inpending death.” [d.

Bl ackwood’ s penalty phase presentation included nunerous
friends, famly nmenbers, and a detention center officer. This
Court described their testinmony as foll ows:

Col l ectively, they testified that

[ Bl ackwood] was a slow | earner,?! that he
was not a violent person and had never been
viol ent or abusive toward the victim that

[ Bl ackwood] was depressed and upset about
breaking up with Caroline, that he worked
for fifteen years as a cabi net naker, that
he had a good relationship with his son,
and that he did not snoke, drink, or
consunme drugs. A detention officer from
the Broward County Jail testified that

[ Bl ackwood] behaves well in prison and as a
result has been placed on trustee status,
whi ch means he is given linmted
responsibilities. The officer also

1 In contrast, one witness clainmed that appell ant appeared
to have above average intelligence. Bl ackwood, 777 So.2d at 404,
f.n. 1.



i ndi cated that Bl ackwood had been placed on

suicide watch while in prison after

attenmpting to commt suicide.
Bl ackwood, 777 So.2d at 404. The jury recommended a death
sentence by a vote of 9-3 (DA Vol. 14 p. 1538). Thereafter, a
Spencer hearing? was held at which Bl ackwood presented
addi ti onal testinony about his background and nental health
mtigation fromDr. Trudy Block-Garfield. Dr. Block-Garfield
testified at the Spencer hearing that she was appointed, in
April, 1995, to eval uate Bl ackwood for conpetency and sanity
(DA Vol . 11, p. 1165). She conpleted a psycho-soci al
eval uati on of Bl ackwood (DA Vol. 11 pp. 1165-1168). Dr.
Garfield found that Blackwood was extrenmely depressed and he
i ndi cated that he was taking an anti depressant, Sinequan (DA
Vol . 11 p. 1172). Blackwood told her that he had thought
about suicide for along time (DA Vol. 11 p. 1174). At the
post-conviction evidentiary hearing, Dr. Garfield testified
that she could not nake a determ nation regardi ng conpetency

at that tinme because of Bl ackwood’'s severe depression (PCT

49) .3

2 Spencer v. State, 615 So. 2d 688 (Fla. 1993).

3 At the Spencer hearing, Dr. Block-Garfield nm stakenly
stated that she had found Blackwood conpetent to proceed to
trial at that point (DA Vol. 11 p. 1180), but that is
contradi cted by her testinony at the post-conviction evidentiary
hearing, which is supported by her report.
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Dr. Garfield further testified, at the Spencer hearing,
t hat she next eval uated Bl ackwood for conpetency in Decenber,
1995. Blackwood told her during this interview that he had
never had any drug or al cohol problens, that he had lived in
Florida for twenty years, and that he had mai ntai ned
enpl oyment (DA Vol. 11 p. 1182-1185). Bl ackwood was no | onger
sui cidal but he was still depressed (DA Vol. 11 p. 1185). Dr.
Garfield adm ni stered the verbal portion of the Wechsl er Adult
Intelligence Scale (DA Vol. 11 p. 1188). Bl ackwood scored a
verbal 1Q of 70 which Dr. Garfield attributed to his
depression, noting that people don’'t performwell on tests
when they are depressed (DA Vol. 11 p. 1189). ©Dr. Garfield
testified that Bl ackwood functions in the | ow average range
(DA Vol. 11 p. 1190). Dr. Garfield also adm nistered the
Bender Visual Retention test to screen for neurol ogica
deficits and al though Bl ackwood scored in the inpaired range,
Dr. Block-Garfield could not say that he was indeed
neur ol ogi cal Iy inpaired because of the depression and the |ack
of any other indicators of neurological inpairnent (DA Vol. 11
p. 1192). Based on her evaluation, Dr. Garfield found that
Bl ackwood was conpetent to proceed to trial, and that he
intellectually performed in the | ow average range (DA Vol. 11

p. 1204-1205).



Dr. Garfield s third evaluation of Bl ackwood occurred in
March, 1997 and it was for the purpose of evaluating possible
mtigation in order to testify at the Spencer hearing (DA Vol.
11 p. 1205-1207). Dr. Garfield read Bl ackwood’s confession,
the incident reports, and police reports (DA Vol. 11 p. 1207).
Regarding mtigation, Dr. Garfield found that Bl ackwood had
the statutory mtigator of “no prior significant crim nal
hi story,” and several non-statutory mtigators. While she
found that Blackwood was under the influence of a nental or
enotional disturbance at the tinme of the crinme, she denied
t hat he was under the influence of an extreme nental or
enoti onal disturbance, as required for the statutory mtigator
(DA Vol. 11 p. 1220, 1280).

The trial court sentenced Bl ackwood to death, finding one
aggravator, HAC. Regarding mtigation, the trial court gave
great deference to Dr. Garfield s conclusions- finding the
only statutory mtigator she had given-“no significant
hi story of prior crimnal conduct” and accorded that factor
“significant weight.” (DA Vol XIV 1584). The trial court

agreed with Dr. Garfield s finding that Bl ackwood was not

under the influence of an “extrenme nental or enotional

di sturbance,” but considered it as a non-statutory mtigator

because she testified that he was under the influence of an



enotional disturbance. (DA Vol. XV 1584).
As far as other non-statutory mtigating factors, the
trial court found seven factors:

1. Bl ackwood’' s capacity for rehabilitation. The tri al

court specifically indicated that its only reason for finding
this mtigator was because Dr. Block-Garfield testified that
t he defendant had the capacity for rehabilitation. On cross-
exam nation, however, Dr. Garfield admtted that she was not
confident any nurderer could be rehabilitated and that there
is no protocol for rehabilitating a murderer. (DA Vol. Xi
1233, 1235). Thus, although the court found that Bl ackwood’s
capacity for rehabilitation existed, it gave this mtigator
“very little weight.” (DA Vol. XV 1584).

2. Bl ackwood’ s cooperation with police. The trial court

gave this mtigator “only noderate weight,” in |light of the
contents of Bl ackwood's confession and the circunmstances which
preceded it.

3. Mur der was the result of |lover's quarrel. The tri al

court considered this non-statutory mtigating factor to the
extent that the killing was borne out of a prior relationship
and thus, fuel ed by passion, but assigned no specific weight
toit, (DA Vol. XV, 1585-1586), noting that the relationship

had ended i n October, 1994, that Bl ackwood was aware that



Carol yn had a new boyfriend and was si x weeks pregnant with
her new boyfriend s baby.

4. Def endant’s renorse. The trial court strained to

find some basis for this mtigator, as is evident fromits
or der:

It is difficult for the court to determ ne
whet her this non-statutory mtigator

exi sts. The defendant did tell police that
he was sorry for what happened. He also
told the defense nmental health expert that
he regretted what happened.

(RXI'V 1586). The court gave the factor sonme weight.

5. Defendant is a good parent. The trial court afforded

“some weight” to this mtigator, noting that the son testified
at the penalty phase that he and Bl ackwood were *“best
friends,” that Bl ackwood visited him several tinmes a week and
t hat Bl ackwood provided financial support. (DA Vol. XV
1586) .

6. Defendant’s enploynent record. Bl ackwood was a

cabi net buil der who was dedicated to his work. The trial
court gave this mtigator “sone weight.” (DA Vol. XIV 1587).

7. Defendant’s intelligence level. The trial court again

relied upon Dr. Garfield s testinony, noting that she
testified that Bl ackwood scored 70 on the Weschl er Adult
Intelligence Scale, but she did not believe that he functioned
in the retarded range. In fact, Dr. Garfield did not believe
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t hat Bl ackwood’s score “reflected his true intell ectual
capability,” she believed it was | ower because of his
depression and that he “function[ed] in the | ow average
range.” (DA Vol. Xl 1205). The trial court accorded this
factor “some weight.” (DA Vol. XV 1587).

On direct appeal, this Court conducted its statutorily
mandat ed proportionality review, noting that its role was “to
ensure that the sentence inposed in a particular case [was]
not too great conpared to other capital cases.” 1d. at 412.
I n uphol ding the death sentence in this case, this Court
concl uded:

The record here shows that the appell ant
manual |y strangled the victim strangled
her with wire, |odged a bar of soap and
washcl oth in the back of her throat, and
snot hered her with a pillow  Extensive

pet echia henorrhaging in the victinis eyes
i ndi cates that the appellant applied
pressure to her neck, released it, and then
reapplied it. There is also evidence that
the victimstruggled for her life during
this attack: hair was ripped from her
scal p; there were bruises on her head,
neck and body; and objects on a bedside
tabl e were knocked to the floor. In |ight
of this evidence, we cannot conclude that
the trial court abused its discretion in
determ ni ng that the HAC aggravat or
out wei ghed the mtigators. Thus, we uphold
the inmposition of the death sentence in
this case.

|d. at 413.
After his request for certiorari review was denied by the

11



U.S. Suprene Court, Blackwood filed the instant post-
conviction notion. By order, dated April 11, 2003, the trial
court granted Bl ackwood an evidentiary hearing on Clainms 11
and Il of his post-conviction notion. The renmining clains
were summarily denied. Four witnesses testified at the
evidentiary hearing: Dr. Trudy Block-Garfield, Dr. Mrtha
Jacobson, Dr. Hyman Ei senstein, and defense counsel, Robert
U | man.

Dr. Garfield, a |licensed psychologist, testified that she
had met with Bl ackwood three tines over the course of the
trial. The first two visits were court-ordered to eval uate
Bl ackwood’ s conpetency to proceed to trial. Dr. Garfield
first evaluated Blackwood in April, 1995 and at that time she
conpl eted a psycho-social evaluation (PCT Vol. 4, 10-13). M.
Trachman was defense counsel at that time (PCT Vol. 4, 9).

Dr. Garfield spent about an hour with Bl ackwood, and an
addi ti onal hour and a half preparing a report (PCT Vol. 4,

11). Dr. Garfield found that Blackwood was extrenely
depressed and was taking an antidepressant, Sinequan (PCT Vol.
4, 11). Dr. Garfield could not nmake a determ nati on regarding
conpetency because of Bl ackwood’ s depression (PCT Vol. 4, 49).
Bl ackwood told Dr. Garfield that he did not use drugs, drank

sone beer, wine and rum had been hospitalized for a cut above
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his eye, and had no nental hospitalizations. Dr. Garfield had
not | earned anything since that was contrary to that
i nformation. Blackwood further told Dr. Garfield that he was
born in Jamaica, that his parents canme to the United States,
that they are now divorced and he does not recall when they
were divorced. Blackwood also reported that he is the ol dest
of four brothers and three sisters. He told Dr. Garfield that
he graduated from Fort Lauderdal e Hi gh School sonetinme in the
seventies and he has one son. Blackwood al so reported that he
had never been arrested. Dr. Garfield has not |earned
anything to the contrary since the evaluation (PCT Vol. 4, 45-
47). At that time, Dr. Garfield also pressed Bl ackwood for
i nformati on about the facts of the crine. Blackwood told her
t hat he was not sure, but he had killed soneone, and his
cousin told himthat he was accused of murder (PCT Vol. 4,
48). He told Dr. Garfield that he recalled having a fight
with his girlfriend Carolyn, but he did not think she was dead
(Pct Vol. 4, 48). Blackwood also said that on April 28, 1995,
he still did not think Carolyn was dead because sonetimes she
was there in the night talking to him (PCT Vol. 4 48-49).

Dr. Garfield eval uated Bl ackwood for conpetency again on
Decenmber 15, 1995 (PCT Vol . 4, 14, 49). Blackwod again told

her that he had never had any drug or al cohol problens, that
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he had lived in Florida for twenty years, and had nai ntai ned
enpl oynent. At the tinme of this evaluation, Blackwood was
still depressed (PCT Vol. 4, 15, 50). ©Dr. Garfield testified
that since conpetency was the issue, she adm nistered the
verbal portion of the Wechsler Adult Intelligence Scal e, and
t he Benton Visual Retention Test (PCT Vol. 4, 17, 51).
Bl ackwood scored a verbal 1Q of 70 (PCT Vol .4, 17). Dr.
Garfield testified that although such a score was in the
borderline range, she was not inclined to believe that
Bl ackwood was retarded in any fashion and attributed his | ower
score to his depression, noting that people don’t perform well
on tests when they are depressed (PCT Vol. 4, 17)3  Dr.
Garfield al so adm nistered the Benton Visual Retention test to
screen for neurological deficits, but she did not feel that
t here was anyt hi ng neurologically wong with Bl ackwood (PCT
Vol . 4, 59)

Bl ackwood further told Dr. Garfield that he had lived in
Florida for twenty years, that his parents divorced two years

after they cane to the United States, and that he graduated

3 Notably, Dr. Garfield s score of 70 is depressed when
viewed in conparison to Blackwood's score from the test
adm ni stered in Septenber of 2002 by Dr. Eisenstein. On t hat
test, Blackwood scored a 77 on the verbal portion of the WAIS
(T. 185). Hence, Dr. Garfield conpetently anal yzed Bl ackwood’ s
| Q in Decenber of 1995.
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from high school in 1976 or 1977 (PCT Vol. 4, 51-52). He had
a son, who was 11 or 12 years old, was a cabinet maker,
repaired small engines, sold tools at the flea market, and re-
iterated that he did not use drugs but drank a |ot of beer
(PCT Vol. 4, 52). Dr. Garfield testified that the information
Bl ackwood provi ded was consistent with what he stated during
the first interview, but was now in greater detail (PCT Vol.
4, 53). Blackwood also confirmed that his only
hospitalization was for stitches above his eye (PCT Vol. 4,
53). He also gave nore details about the nmurder (PCT Vol. 4,
54). Bl ackwood stated that Carolyn was trying to see soneone
el se, and he did not like that (PCT Vol. 4, 54). He had gone
to Carolyn’s to return sone sheets and when he | eft she was
unconsci ous and coughing (PCT Vol. 4, 54). He got scared and
ran out (PCT Vol. 4, 55). Blackwood adnitted that they had
been arguing about the relationship and he was just scared and
frightened (PCT Vol. 4, 55). Blackwood thought there was
sonet hing wwong with Carolyn because she |aid there coughing
and spitting something (PCT Vol. 4, 55). Blackwood al so
detailed his relationship with Carolyn telling Dr. Garfield

t hat he was al ways buying Carolyn things and that Carolyn
conpl ai ned about hi m giving her father noney to buy a water

heater (PCT Vol. 4, 56). Blackwood told Dr. Garfield that
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Carol yn conpl ai ned that he did not give her enough noney (PCT
Vol. 4, 56). Dr. Garfield found that Bl ackwood was conpetent
after this evaluation (PCT Vol. 4, 59).

On February 25, 1997 Dr. Garfield received a letter from
def ense counsel Ul |l man asking her to eval uate Bl ackwood f or
mtigation for the Spencer hearing which was approxi mately six
weeks away (PCT Vol. 4, 60). Dr. Garfield s third evaluation
occurred on March 12, 1997, and was for the purpose of
eval uating possible mtigation (PCT Vol. 4, 67). During this
eval uati on, Bl ackwood gave her nore information about his
fam |y background (PCT Vol. 4, 67). In her report dated March
18, 1997, Dr. CGarfield stated that with respect to a nental
and enotional disturbance, there are indications that M.

Bl ackwood has a | engthy history of difficulties (PCT Vol. 4,
67). Blackwood told her that his nother had abandoned hi m and
his siblings at an early age, |eaving his father, who had
health problens, to struggle to raise them (PCT Vol. 4, 68).
Dr. Garfield opined that issues pertaining to abandonnent
resurfaced when Carolyn wanted to break up with him (PCT Vol .
4, 68). Blackwood' s grandnother had taken care of himfor a
while, in Jamaica and at tines there wasn’t enough food (PCT
Vol. 4, 68). After his famly canme to the United States, his

not her abandoned hi m again, and his father took care of him

16



(PCT Vol. 4, 68). Blackwood grew up in poverty while he was
in Jamaica (PCT Vol. 4, 69). Blackwod told Dr. Garfield that
he cooperated with the police (PCT Vol. 4, 69). Dr. Grfield
opi ned that Bl ackwood was a good parent and anenable to
rehabilitation (PCT Vol. 4, 69).

Dr. Garfield did not find that Blackwood has an anti -
soci al personality, and the additional tests that had been
done by the new experts confirmed that (PCT Vol. 4, 69). Dr.
Garfield did not performany additional tests because
Bl ackwood was depressed, potentially affecting his performance
(PCT Vol. 4, 73). Dr. Garfield testified at the evidentiary
hearing that she read the trial transcripts, reviewed the work
of the other doctors, including their depositions, and that
their findings were no different from hers, except that they
gave Bl ackwood the statutory mitigator of “under the influence
of extrenme nental or enotional disturbance.” Dr. Garfield
gave a non-statutory mtigator of “under a mental or enotional
di sturbance,” but did not find it to be extreme. She noted
that her definition of extreme mental distress differed from
t hat of the other doctors (PCT Vol. 4, 78). |Inportantly, Dr.
Garfield testified that even after review ng the additional

i nformation her opinion had not changed, she does not believe

the nmental or enotional disturbance was “extreme” (PCT Vol. 4,
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81).

Dr. Martha Jacobson, a clinical psychol ogist, testified
at the evidentiary hearing that she adm nistered a
conprehensive series of personality tests to M. Bl ackwood,
conducted an extensive clinical interview and revi ewed
extensive materials (PCR 317-18). Dr. Jacobson agreed that
Bl ackwood had not been in trouble with the law in the 28 years
he had been in the United States and that he had been a
cabi net maker for 15 years. (PCT Vol. 5, 151). She al so
agreed that Bl ackwood does not have an anti-social personality
di sorder or any other mmjor personality disorder (PCT Vol. 4,
105-06). Additionally, she agreed with Dr. Garfield that
Bl ackwood was suffering from mjor depression (PCT Vol. 4,
133). Dr. Jacobson found that Bl ackwood has characteristics
or traits of “avoidant personality disorder” wherein a person
avoi ds individuals and social interactions to avoid being
hurt; they anticipate being hurt or rejected (PCT Vol. 4, 104-
05). She noted that these individuals have a
psychol ogi cal / devel opnmental history of problens in consistent
nuturing or have suffered enotional or econom c deprivation
(PCT Vol. 4, 105). She further found masochistic traits,
whi ch are self-defeating behavior, setting oneself up for

failure (PCT Vol. 4, 106).
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The only real difference between Dr. Garfield s and Dr.
Jacobson’s testinmony was that Dr. Jacobson opined that

Bl ackwood was acting under an extreme enotional disturbance at

the time of the crime; this, giving himthe statutory
mtigator (PCT Vol. 5, 139). Dr. Jacobson testified that

Bl ackwood’ s state of nmi nd becanme extrene once Carolyn began to
denigrate him after they had made | ove (PCT Vol. 5, 171).
According to Dr. Jacobson, Carolyn made Bl ackwood angry and he
was out-of-control with rage when he stuffed the washcl oth
into Carolyn’s nmouth and began to choke her (PCT Vol. 5, 172-
174). However, Dr. Jacobson admtted that Bl ackwood s nood
and actions at the time of the nurder were consistent with
those of a normal person suffering the loss of a relationship
(PCT Vol. 5, 164). Moreover, she agreed that another
psychol ogi st could cone to a different conclusion and that,

Dr. Garfield had, in fact, already arrived at a different
conclusion (PCT Vol. 5, 177-178).

A review of Dr. Jacobson’s testinony further reveal s that
whil e she opined that Bl ackwood suffered a nunmber of head
injuries (falling out of trees and off a truck), she failed to
determi ne whet her Bl ackwood had ever been rendered unconsci ous
by the head injuries, or if they had required hospitalization

(PCT Vol . 5, 148-149). Dr. Jacobson was told that Bl ackwood
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nearly drowned as a child, but she never determned if CPR was
necessary (PCT Vol. 5, 149-150). Further, Dr. Jacobson was
not sure whet her Blackwood lived with his father or nother
when he cane to the United States (PCT Vol. 4, 152-153).
Finally, the statenment that she had Bl ackwood write about the
incident is inconsistent with the one he had given the police
on January 10, 1995 (PCT Vol. 5, 166). Blackwood told Dr.
Jacobson that he and Carolyn started arguing, during which she
told himthat he was not good enough for her anynore and that
she had aborted his babies, but he did not tell this to the
police (PCT Vol. 5, 166-67). During their argunment, he told
Carol yn that he should wash her mouth out with soap, but he
did not tell this to the police (PCT Vol. 5, 167, 176).
Bl ackwood stated that he tried to choke Carolyn, but he told
the police that she was unconsci ous so he nust have choked her
(PCT Vol. 5, 168). Finally, he told Dr. Jacobson that he was
scared and started to call 911; but he did not tell this to
the police (T. 171).

The second expert presented by Bl ackwood at the
evidentiary hearing was Dr. Hyman Ei senstein, a neuro-
psychol ogi st, who al so gave Bl ackwood the statutory mtigator

of “under extreme nental or enotional disturbance” at the tine

of the crinme as well as opining that Blackwood suffered from
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neurol ogi cal deficits (PCT Vol. 5, 212-213). However, Dr.

Ei senstein knew none of the facts or circunmstances of this
murder. He did not know how the victimwas nurdered, what
instrunentalities were used, the degree of torture inflicted
upon the victim nor how long it took for her to die.

Bl ackwood did not tell Dr. Eisenstein the details of the

mur der, the doctor had not read any of the trial testinony,
nor had he read the nedical examner’s report.

The last witness to testify at the evidentiary hearing
was defense counsel, Robert U lmn. Ul mn detailed the
efforts he undertook in preparing for the penalty phase and
t he reasoni ng behind the tactical decisions enployed. Ul mn
was appoi nted on June 19, 1996 nunc pro tunc to June 18, 1996
(T. 262)). The case went to trial six (6) nonths later, in
Decenber, 1996 (PCT Vol. 6, 232). Prior defense counsel was
Robert Trachman (PCT Vol. 6, 232). During M. Trachman’s
representation, Blackwood had been eval uated for
conpetency/insanity by Dr. Trudy Block Garfield, Dr. Mcal uso,
and Dr. Spencer (PCT Vol. 6, 262-265). Ul mn reviewed all
of the conpetency evaluations (PCT Vol. 6, 266). Dr.

Macal uso was the only doctor who had found that Bl ackwood was
not conpetent to proceed to trial; thus, U Il mn hoped to rely

upon Dr. Macaluso for statutory mtigators because he was the
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nost favorabl e expert for Blackwood (PCT Vol. 6, 267, 275).
Ulman's tinme records indicate that he prepared a mtigation
packet and spoke with Dr. Macal uso on October 8, 1996, al nost
two nonths prior to the guilt phase (PCT Vol. 6, 269).

Al t hough U |l man did not have an i ndependent recoll ection of

t he conversation at the evidentiary hearing and coul dn’t
specifically recall asking Dr. Macaluso to be an mtigation
expert on COctober 8, 1996, he believed that the doctor

i ndi cated he would be a mtigation expert at that time (PCT
Vol . 6, 269, 299). Ulmn's tine records al so show t hat he
sent a followup letter to Dr. Macal uso on Cctober 28, 1996,
but U I man coul d not renenber what the |etter was about (PCT
Vol . 6, 270).

Ulman's tinme records also show that on Novenber 4, 1996,
about one nonth prior to the guilt phase, Dr. Trudy Bl ock-
Garfield tel ephoned Ul mn (PCT Vol. 6, 271). Ul man stat ed,
at the evidentiary hearing, that Dr. Block-Garfield was the
second nost favorabl e expert because, although she found
Bl ackwood conpetent, she also found that he was severely
depressed and his functioning was | ow average i npaired
cognitive functioning (PCT Vol. 6, 267). Blackwood s guilt
phase began on Decenmber 2, 1996, and he was convicted on

Decenber 5, 1996 (T. 271). After the guilt phase, on Decenber
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12, 1996, Ul man re-contacted Dr. Macal uso by letter and
requested that he testify at the penalty phase regarding
statutory mtigators. Although U Il nman agreed on direct

exam nation that this was the first time he had asked Macal uso
to be a mtigation witness for penalty phase, his tine records
refute that showi ng that he contacted Macal uso earlier, in

Cct ober (PCT Vol. 6, 234). On Decenber 17, 1996, U |l nman wote
a letter to Dr. Macaluso indicating that the penalty phase was
to begin on January 23, 1997, and included copies of all the
psychol ogi cal reports, a copy of Blackwood s confession, the
detective' s report, and a copy of the medical exam ner’s
report (PCT Vol. 6, 235-237, 275). M. Ul mn federal
expressed the packet to Dr. Macal uso on Decenmber 21, 1996.

Dr. Macaluso replied by letter on January 7, 1997 that he
“woul d not be able to testify with reasonabl e nedi cal
certainty that any of the statutory mtigating circunstances
are present” (enphasis added)(PCT Vol. 6, 276). On January 9,
1997, after receiving the letter, Ul mn contacted Dr.

Macal uso by tel ephone and they spoke for thirty (30) m nutes
(PCT Vol. 6, 277). The penalty phase trial was held on
January 23, 1997 and U |l man did not present any nental health
m tigation; however, as he noted at the evidentiary hearing,

there was virtually no nental health mtigation here, no
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hi story of any psychol ogi cal problenms (PCT Vol. 6, 286).
U lmn put on ten (10) witnesses at the penalty phase,
including friends, famly menbers and a jail deputy (PCT Vol.
6, 286). As already noted, the jury recomended death by a
vote of 9-3. After the penalty phase, Ul nman asked Garfield
to be a mtigation witness for the Spencer hearing (PCT Vol.
6, 250). Although his time records do not indicate any
meeting or conversations with Block-Garfield, he noted that he
saw her frequently at the courthouse and spoke with her about
the case then (PCT Vol. 6, 252, 255). His recollection was
that she did not find the statutory mtigator of “extreme
ment al / enoti onal di sturbance,” because she found that
Bl ackwood was under the influence of a “nental or enpotional
di sturbance,” but it was not extreme (PCT Vol. 6, 256). Thus,
Dr. Bl ock-Garfield gave Bl ackwood the non-statutory mtigator
of a nental/enotional disturbance. Further, as already noted,
Dr. Block-Garfield testified at the Spencer hearing, finding
one (1) statutory mtigator “no significant prior crimna
hi story,” and several non-statutory mtigators.

In a witten order, dated July 23, 2003, the trial court
vacat ed Bl ackwood’ s death sentence finding that tri al
counsel s penalty phase preparation and presentati on was

deficient and resulted in prejudice to Bl ackwood (PCR 311-21).
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Bl ackwood filed an appeal arguing that the trial court was
correct in granting a new penalty phase but incorrect in
sunmarily denying Claiml. The State filed a Notice of cross-
appeal. That appeal is currently pending. Thereafter,

Bl ackwood filed this Petition for Wit of Habeas Corpus.

CLAIMS | and 11

THE SI XTH AMENDMENT CHALLENGE TO
BLACKWOOD' S CAPI TAL SENTENCE BASED UPON
RING V. ARIZONA AND APPRENDI V. NEW JERSEY
IS WTHOUT MERI T (restated)

Bl ackwood asserts that Ring v. Arizona, 122 S.Ct. 2428

(2002) applies to Florida s capital sentencing schene, that it

overrul ed the basic principle announced in Hildwin v. Florida,

490 U. S. 638 (1989), and invalidated MIIls v. More, 786 So.

2d 532 (Fla.), cert. denied, 523 U. S. 1015 (2001). Bl ackwood
al so clainms that his sentence is unconstitutional under Ring
because, in Florida, the Ei ghth Arendnment narrow ng and death
eligibility occurs at sentencing, when the aggravators and
mtigators are found and wei ghted agai nst each other. He

further offers that Al nendarez-Torres v. U S., 523 U S. 224

(1998) did not survive Apprendi v. New Jersey, 530 U S. 466

(2000), thus, the existence of a prior violent felony
conviction is insufficient to support the death sentence.
Finally, Blackwood alleges that Florida s capital sentencing
schenme violates his Sixth Anmendnment rights because the jury’s
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role is merely advisory and therefore doesn’'t satisfy the
requi renments of Ring; because a unaninous jury verdict is not
required; because specific findings on the aggravating factors
are not required; and because the aggravating circunstances

are not required to be pled in the Indictnent.

Retroactivity

The State’s first argunment is that Bl ackwood is barred
fromraising this claimas the United States Supreme Court has

recently held in Schriro v. Sumrerlin, 124 S. Ct. 2519 (2004)

that its prior decision in Ring does not apply retroactively.
Bl ackwood’ s conviction and sentence were final before the
Suprene Court issued its opinion in Ring in June, 2002.
Therefore, Blackwood is not entitled to relief based on the
prior decision in Ring. The Eleventh Circuit Court of Appeals

had previously rejected the retroactivity of Ring. Turner V.

Crosby, 339 F.3d 1247, 1283-86 (11th Cir. 2003) (rejecting

retroactive application of Ring); Trueblood v. Davis, 301 F.3d

784, 788 (7th Cir. 2002); Arizona v. Towery, 64 P.3d 828

(Ariz. 2003) (finding Ring is not retroactive); Colwell v.

State, 59 P.3d 463 (Nev. 2002) (sane).® Ring is also not

5> The Suprene Court has also held that a violation of an
Apprendi v. New Jersey, 530 U. S. 466 (2000) claimis not plain
error. United States v. Cotton, 122 S.Ct. 1781 (May 20, 2002)
(holding indictnent's failure to include quantity of drugs was
Apprendi_ error but did not seriously affect fairness, integrity,
or public reputation of judicial proceedings, and thus did not
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retroactive under the principles established in Wtt v. State,

387 So. 2d 922, 929-30 (Fla. 1980).

Pr ocedural Bar

The claimthat Florida s death penalty sentencing statute
viol ates the Sixth Anmendnment right to a jury trial has been
avai | abl e since Bl ackwood’ s sentenci ng, but was never asserted
as a basis for relief. Since Blackwood did not offer this

claimin a tinely manner, it is now barred. See Parker v.

State, 790 So. 2d 1033, 1034-35 (Fla. 2001) (denying claim

under Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348,

147 L. Ed. 2d 435 (2000) as not properly preserved for appellate
review). Although Bl ackwood filed a Motion to Dism ss the

I ndictment for failing to |ist the aggravators (DA Vol. Xl1I
1401-03), he failed to raise the precise argunents cl ai ned
herein or to challenge the statute in Sixth Anmendnent terns.

The instant cl aim has been known since Proffitt v. Florida,

428 U. S. 242, 252 (1976) (holding Constitution does not

require jury sentencing). See Hildwin v. Florida, 490 U S

rise to level of plain error). |If an error is not plain error
cogni zabl e on direct appeal, it is not of sufficient magnitude
to be a candidate for retroactive application in collatera
proceedi ngs. United States v. Sanders, 247 F.3d 139, 150-151
(4th Cir 2002) (enphasizing that finding sonmething to be
structural error would seemto be necessary predicate for new
rule to apply retroactively and thus, concluding Apprendi not
retroactive). Because Ring is predicated solely on Apprendi
Ring is likewise not entitled to retroactive application.
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638 (1989); Spaziano v. Florida, 468 U.S. 447, 472 (1984);

Chandler v. State, 423 So. 2d 171, 173 n.1 (Fla. 1983) Hence,

Bl ackwood is procedurally barred fromraising these chall enges
at this juncture.

Merits

Since this Court decided Bottoson v. Moore, 833 So. 2d

693 (Fla. 2002), and King v. Moore, 831 So. 2d 143 (Fl a.

2002), it has repeatedly and consistently denied relief

request ed under Ring, both on direct review cases and on

coll ateral challenges. See, e.qg., Marquard v. State/Moore,

850 So. 2d 417, 431 n.12 (Fla. 2002); Chavez v. State, 832 So.

2d 730, 767 (Fla. 2002); Bruno v. Moore, 838 So. 2d 485 (Fl a.

2002); Fotopoulos v. State, 838 So. 2d 1122 (Fla. 2002); Lucas

v. State/More, 841 So. 2d 380 (Fla. 2003); Porter v. Crosby,

840 So. 2d 981 (Fla. 2003); Spencer v. State, 842 So. 2d 52

(Fla. 2003); Sochor v. State, 2004 Fla. LEXIS 985 (Fla. 2004).

Ring is not applicable to Florida’s capital sentencing
scheme as the statutory maxinmum in Florida, is death upon
conviction for first-degree nurder. The Florida Supreme Court
has expressly and repeatedly held that the statutory maxi mum
for first-degree nurder is death, and that determ nation is
made at the guilt phase of trial upon conviction for first-

degree nurder. MIlls, 786 So. 2d at 536-38. Recently, that
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Court st ated:

Under section 921.141, Florida Statutes
(1987), a defendant is eligible for a
sentence of death if he or she is convicted
of a capital felony. This Court has
defined a capital felony to be one where

t he maxi mum possi bl e puni shnent is death.
See Rushaw v. State, 451 So. 2d 469 (Fl a.
1984). The only such crime in the State of
Florida is first-degree nurder

premeditated or felony. See State v.
Boatwright, 559 So. 2d 210 (Fla. 1990);
Rowe v. State, 417 So. 2d 981 (Fla. 1985).

Shere v. Moore, 830 So. 2d 56 (Fla. 2002). See Porter v.

Crosby, 840 So. 2d 981, 986 (Fla. 2003) (opining, “we have
repeatedly held that nmaxi num penalty under the statute is
death and have rejected the other Apprendi argunents” that
aggravators need to be charged in the indictnent, submtted to
jury and individually found by unaninous jury). Bl ackwood
asserts that MIlls is no |longer good law in light of Ring.
Yet, neither Ring nor Apprendi called into question Florida's
capital sentencing schenme and the Supreme Court has not
overruled its prior decisions upholding Florida’ s capital
sentenci ng statute against constitutional challenges.® See,
Hildwin, 490 U. S. at 640-41; Spaziano, 468 U. S. at 447;
Proffitt, 428 U. S. at 253.

Subsequent to Ring, the Florida Supreme Court rendered

¢ Rodri quez De Quijas v. Shearson/ Anerican Express, 490 U. S.
477 (1989) (noting only Suprene Court can overrule its precedent
- other courts nust follow case which directly controls issue).
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Bottoson v. Moore, 833 So. 2d 693 (Fla. 2002). Therein three
justices expressly reiterate the fact that death is the
statutory maximumin Florida. Bottoson, at 696 n.6 (Wlls,

J., concurring); Ld. at 893 (Quince, J., concurring); lLd. at
699 (Lewis, J., concurring). Justice Harding s concurring
opinion did not call into question any prior holdings of the
Fl ori da Suprenme Court, which would necessarily include its
prior determ nation that death was the statutory maxi num for
first degree nmurder in Florida. 1d. at 695. As such, the
determ nation that death is the statutory maxi num renmai ns good

| aw and recent decisions bear out this conclusion. See Conahan

v. State, 844 So. 2d 629, 642 n.9 (Fla. 2003); Spencer V.

Crosby, 842 So. 2d 52, 72 (Fla. 2003)(rejecting claim
Florida s capital sentencing statute is unconstitutional);

Cole v. State, 841 So. 2d 409, 429-30 (Fla. 2003); Anderson v.

State, 841 So. 2d 390, 408-09 (Fla. 2003); Lucas v. Crosby,

841 So. 2d 380, 389-90 (Fla. 2003)(sane); Bruno v. Moore, 838

So. 2d 485, 492 (Fla. 2002); King v. More, 831 So. 2d 143

(Fla. 2002); Marquard v. Moore, 850 So. 2d 417, 431 n.12 (Fla.

2002); Chavez v. State, 832 So. 2d 730, 766-67 (Fla. 2002);

MIlls v. State, 786 So. 2d 532, 537 (Fla. 2001); Brown v.

State, 803 So. 2d 223 (Fla. 2001); Mann v. Mbore, 794 So. 2d

595, 599 (Fla. 2001); Looney v. State, 803 So. 2d 656 (Fla.
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2001); Card v. State, 803 So. 2d 613 n. 13 (Fla. 2001). The
law is clear, Ring is inapplicable to Florida’ s capital
sentenci ng scheme and Bl ackwood’ s argunment to the contrary is
meritless.

The Florida Suprenme Court has determ ned the statutory
maxi mumin Florida is death, neaning that once the jury
convi cted Bl ackwood of first-degree nurder, he was eligible
for a death sentence, not nerely life inprisonnent, as in
Arizona. Moreover, the judicial role in Florida alleviates
Ei ght h Amendnment concerns as well, and in fact provides
def endants with another opportunity to secure a |life sentence;
it also enhances appellate review and provi des a reasoned
basis for a proportionality analysis. Likew se, Blackwood s

citation to Harris v. United States, 122 S. Ct. 2406 (2002),

does not necessitate a finding that section 921.141 viol ates

the Sixth Amendnent right to a jury trial. |In fact, as the

Suprene Court explained in Harris, “Apprendi said that any
fact extending the defendant's sentence beyond the maxi mum

aut horized by the jury's verdict woul d have been consi dered an
el ement of an aggravated crime -- and thus the domain of the
jury -- by those who framed the Bill of Rights.” 1In |ight of
this statenment, which also explains Ring, no action taken

following the jury verdict in Florida first-degree nmurder case
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increases the penalty faced as the statutory nmaxi numis death.

Rel ying upon Zant v. Stephens, 462 U.S. 862 (1983) and

Porter v. State, 564 So. 2d 1060 (Fla. 1990), Bl ackwood argues

that death eligibility is determ ned during the penalty phase
where there are three elenments for capital nurder (1) at |east
one aggravator; (2) “sufficient aggravating circunstances
exist” to justify the death penalty; and (3) “there are
insufficient mtigating circunstances to outwei gh the
aggravating circunstances”. He points to the fact that
Florida is a “weighing state,” thus, the jury nmust make the
factual findings necessary to narrow the class of persons
eligible for the death penalty. Blackwood s reference to

St ephens and its analysis in Porter v. State confuses

sentenci ng selection factors under the Eighth Amendnent with
the el ements of the crime and the determ nation of with death
eligibility under the Sixth Amendnment. Stephens and Porter v.
State are not dispositive. As such, Stephens is
di stingui shable fromthe instant claimwhich is attenpting to
resol ve Sixth Amendnment issues.

Al t hough the death penalty cannot be inposed in the
absence of an aggravator proven beyond a reasonabl e doubt, the
aggravators and weighing of the mtigation and aggravation

narrows the class of defendants subject to the death penalty.
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It does not increase the punishnent. 1In fact, it is the
absence of aggravation that narrows the sentence to life.
VWile the statutory maxi mumis death, and remains so
regardl ess of the sentence found appropriate, it is the
aggravators in light of the mtigators which determ ne whet her
t he maxi mum or sone | esser sentence will be inposed. As

reasoned in Tuilaepa v. California, 512 U. S. 967, 979-80

(1994):

In sum "discretion to eval uate and
wei gh the circunstances relevant to the
particul ar defendant and the crinme he
commtted” is not inpermssible in the
capital sentencing process.... "Once the
jury finds that the defendant falls within
the legislatively defined category of
persons eligible for the death penalty,
the jury then is free to consider a nyriad
of factors to determ ne whether death is
t he appropriate punishnment."... I ndeed,
the sentencer nmay be given "unbridl ed
di scretion in determ ning whether the death
penal ty shoul d be inposed after it has
found that the defendant is a nenber of the
class made eligible for that penalty.”

Tui l aepa, 512 U.S. at 979-80 (citations omtted). Florida's
sentenci ng scheme conports with the constitution.
A state suprenme court’s interpretation of its statute is

the controlling factor. As reaffirmed in Miullaney v. W/ bur,

421 U. S. 684, 691 (1975), “state courts are the ultimte
expositors of state law ... and that [the Supreme Court is]
bound by their constructions except in extreme circunstances.”
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See Wnters v. New York, 333 U.S. 507 (1948)). The nere fact
the Supreme Court indicated Florida s narrowi ng for capital
cases occurs during the penalty phase does not foreclose the
Fl ori da Suprene Court from announcing death eligibility occurs
upon conviction.’

Simlarly, death eligibility and sentencing sel ection do
not have to happen sinmnultaneously. Section 921.141 clearly
secures and preserves significant jury participation in
narrowi ng the class of individuals selected to be sentenced to
death. In fact, the jury's role is so vital to the sentencing

process in Florida that it has been characterized as a "co-

sentencer." Espinosa v. Florida, 509 U.S. 1079 (1992). Merely

because narrowi ng nmay take place during the penalty phase does
not raise the sentencing selection factors to elenments of the
crime or detract fromthe announcenent death eligibility
occurs at conviction.

Ri ng proves only that Apprendi, and nore inportantly

! In fact, the sanme situation arose when the Supreme
Court characterized Walton v. Arizona, 497 U. S. 639 (1990) in
Apprendi v. New Jersey, 530 U S. 466 (2000). Subsequently, the
Arizona Suprenme Court announced when death eligibility takes
pl ace under Arizona’'s capital sentencing statute. Ring v. State,
25 P.3d 1139, 1150 (Ariz. 2001). This newinterpretation had to
be accepted by the Suprenme resulting in the Ring v. Arizona, 122
S.Ct. 2428 decision and the overruling of Walton.
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Ring, are not sentencing cases.® Apprendi and Ring involve
the jury's role in convicting a defendant of a qualifying

of fense, subject to the death penalty. Quoting Proffitt, 428
U.S. at 252, Ring acknow edged that "[i]t has never [been]
suggested that jury sentencing is constitutionally required",?®
rather Ring involves only the requirement the jury find the
def endant death-eligible. Ring, 122 S.Ct. at 2447, n.4. The
jury determ nation is for the guilt phase, while sentencing

rests with the trial judge. See Spaziano, 468 U.S. at 459

(finding Sixth Arendnent has no guarantee of right to jury
trial on sentence).

Based upon this, Blackwood's “three factors” are not
el ements of the crinme, but are sentencing conponents used to
determ ne the appropriate punishnment. Aggravating factors are
not elenents of the offense, but are capital sentencing

gui delines. Poland v. Arizona, 476 U.S. 147, 156 (1986)

(expl ai ni ng aggravators are not separate penalties or offenses

8 We know this is true fromthe Ring opinion and woul d
further suggest this is clarified by the specially concurring
opi nion by Justice Breyer, where he points out that he would
extend the jury’ s rol e under the Ei ghth Amendnent to sentencing.
Justice Breyer in concurring in the judgenent hel d:

“And | conclude that the Eighth Anmendnent requires
i ndividual jurors to make, and to take responsibility
for, a decision to sentence a person to death.” Ring

v. Arizona, 122 S. Ct. 2428, 2448 (2002).

° See Harris v. Al abama, 513 U. S. 504, 515 (1995).
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- they are standards to guide sentencer in choosing between
alternatives of death or life inprisonnent). Florida's
capital sentencing scheme, found in section 921.141, affords
the sentencer the guidelines to follow in determ ning the

vari ous sentencing selection factors related to the of fense
and the offender by providing accepted statutory aggravating
factors and mtigating circunmstances to be considered. G ven
the fact a convicted defendant faces the statutory maxi num
sentence of death upon conviction, MIlls, 786 So. 2d at 538,

t he enpl oynment of further proceedings to exam ne the assorted
“sentenci ng selection factors”, including aggravators,
mtigators, and the sufficiency of those, does not violate due
process. In fact, a sentencer may be given discretion in
determ ning the appropriate sentence selection, as long as the
jury has decided the defendant is eligible for the death

penalty. Moreover, in Harris v. United States, 513 U S. 504,

515 (2002), the Court explained: “Apprendi said that any fact
extendi ng the defendant's sentence beyond the maxi num

aut horized by the jury's verdict woul d have been consi dered an
el ement of an aggravated crime -- and thus the domain of the
jury -- by those who framed the Bill of Rights.” In light of
this statenment, which |ikew se explains Ring, no action taken

following a Florida jury verdict increases the penalty faced,
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as the statutory maxi mumis death.

The argunent that Al nmendarez-Torres, did not survive

Apprendi and Ring is not well taken. As the Suprenme Court

reiterated in Rodriquez De Quijas v. Shearson/Anerican

Express, 490 U. S. 477 (1989), lower courts are to |eave to the
Suprene Court the task of overruling its precedent and foll ow
t hose cases which directly control the issue. 1In this
situation, all of the Supreme Court cases finding Florida's

capital sentencing statute constitutional control. Hildwn,

490 U. S. at 638; Spaziano, 468 U.S. at 447; Barclay v.
Florida, 463 U S. 939 (1983); Proffitt, 428 U. S. at 242.

The claimof unconstitutionality because the jury’s
sentenci ng determ nation was nerely advisory and not unani nous
has been rejected repeatedly. Because the sentencing
sel ecti on conducted during the penalty phase does not increase
t he punishment for first-degree nurder special verdicts and

unani mty!© are not required. See Blackwelder v. State, 851 So.

10 Even in the context of guilt, jury unanimty is not
required. Cf. Johnson v. Louisiana, 406 U. S. 356 (1972) (finding
nine to three verdict was not denial of due process or equal
protection); Apodaca v. Oregon, 406 U.S. 404 (1972) (holding
conviction by non-unanimous jury did not violate Sixth
Amendnent) . Schad v. Arizona, 501 US. 624, 631 (1991)
(plurality opinion) (addressing felony murder and hol ding due
process does not require unani nous determ nation on liability
t heori es). As such, Blackwood's reference to Sullivan v.
Loui siana, 508 U S. 275 (1993) does not call into question
Florida s capital sentencing. Here, there has been a unani nous
jury finding of gquilt for first-degree nurder beyond a
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2d 650, 653-54 (Fla. 2003) (rejecting contention aggravators
“must be alleged in the indictnment, submtted to the jury, and
i ndividually found by a unaninous jury verdict”); Porter v.

Crosby, 840 So. 2d 981, 986 (Fla. 2003); Doorbal v. State, 837

So. 2d 940 (Fla. 2003); Sweet v. Moore, 822 So. 2d 1269, 1275

(Fla. 2002); Cox v. State, 819 So. 2d 705, 724-25 n.17 (Fla.

2002); Way v. State, 760 So. 2d 903, 924 (Fla. 2000)

(Pariente, J., concurring) (noting jury's recomendati on need

not be unani nous); Thonson v. State, 648 So. 2d 692, 698 (Fla.

1984) (holding sinple majority vote constitutional); Alvord v.

State, 322 So. 2d 533 (Fla. 1975), receded from on other

grounds, Caso v. State, 524 So. 2d 422 (Fla. 1988). Apprendi

has not altered this position. Card v. State, 803 So. 2d 613,

628 n. 13 (Fla. 2001) (rejecting claimApprendi invalidates
ruling “capital jury may reconmend a death sentence by a bare

maj ority vote”); Hertz v. State, 803 So. 2d 629, 648 (Fla.

2001); Looney v. State, 803 So. 2d 656, 675 (Fla. 2001); Brown

v. Moore, 800 So. 2d 223 (Fla. 2001) (rejecting argunent

aggravat ors nust be found by unani nous jury).! The instant

reasonabl e doubt whi ch rendered Bl ackwood eligible for the death
penalty as death is the statutory maxi num

1 Likewi se, unanimty with respect to mtigation has been
rejected. MKoy v. North Carolina, 494 U.S. 433 (1990)
(determ ning requirenment of wunaninmous findings of mtigators
unconstitutional); MIlls v. Maryland, 486 U. S. 367 (1988).
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chal l enges are neritless.

The claimthat the death penalty statute is
unconstitutional for failing to require the charging of the
aggravators and the alleged “el ement” of “sufficient
aggravating circunstances” in the indictnent is without nerit.
This issue was not addressed in Ring, and in the absence of
any United States Suprene Court ruling to the contrary, there
is no need to reconsider the Florida Supreme Court's well
established rejection of these clains. Sweet, 822 So. 2d at
1269; Cox, 819 So. 2d at n.17. Moreover, the Florida Suprene

Court has rejected Bl ackwood’s argunents post-Ring. See

Porter v. Crosby, 840 So. 2d at 986 (rejecting argunent

aggravat ors nust be charged in indictrment, submtted to jury,
and individually found by unani nous verdict); Doorbal, 837 So.
2d at 940.

Finally, the Florida Suprenme Court has upheld death
sentences in |ight of Apprendi and Ring chall enges even where

there was no prior violent or contenporaneous felony

conviction. See Davis v. State, 2003 W. 22097428 (Fla. Sept.
11, 2003) (rejecting Ring claimand affirm ng death sentence
upon aggravation of felony probation, heinous atrocious or

cruel and cold calculated and preneditated); Butler v. State,

842 So. 2d 817, 834 (Fla. 2003) (rejecting Ring issue and
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affirm ng death penalty upon single aggravator of hei nous
atroci ous or cruel). Based upon the foregoing procedural and
substantive argunments, Blackwood is not entitled to relief on
this claim

CONCLUSI ON

WHEREFORE, based on the foregoing argunents and
authorities, the State requests that this Honorabl e Court DENY
the instant petition.
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