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-iii-
IN THE SUPREME COURT OF FLORI DA
DARRYL WALKER,
Petiti oner,
V. CASE NO. SC03-1555
STATE OF FLORI DA,

Respondent .

| NI TI AL BRIEF ON THE MERI TS
| . PRELI M NARY STATEMENT

Petitioner was the Defendant in the circuit court for
Duval County, where he was convicted of one count of burglary
of a dwelling, a second degree felony. Petitioner was the
appellant in the First District Court of Appeal, which
affirmed the judgnment and sentence but certified a question of
great public inmportance. He will be referred to in this brief
as Petitioner or the Defendant or M. Wl ker.

The record consists of two volunmes. Reference to the
record on appeal will be by use of the volunme nunmber (in Roman
nuneral s) followed by the appropriate page nunber, in

par ent heses.



The opinion of the District Court of Appeal is attached
as an appendix, as is the Mdttion for Rehearing denied by that

court, and will be referred to as “App.”



1. STATEMENT OF THE CASE AND THE FACTS

Darryl Wal ker was charged with one count of burglary of a
dwel i ng, a second degree felony. (l1-12) Following a jury
trial, he was found guilty and sentenced to five years as an
habi tual felony offender, with credit for 129 days. (I1-69)

Before trial, the defense filed a notion to suppress the
statenment that “1 drove the guys around for a while, then we
got the stuff.” (1-25) The trial court denied the notion
following proffers nmade before and during trial. (1-27, 11-10)
I n essence, the defense theory was that the Defendant nade his
statement in the presence of officers and his girlfriend, who
was crying and upset about the possibility that she m ght go
to jail, and that the Defendant said he would rather go to
jail than see his baby’'s nother go to jail, and the situation
had been coercive. (11-9)

Before trial, Oficer Enmett Matthews testified he
advi sed the Defendant of his rights, and that the Defendant
did not appear to be under the influence of alcohol or drugs;
he did not threaten the Defendant or make any prom ses; and
t he Defendant agreed to speak to him (11-14) He asked if the
Def endant knew anyt hi ng about the burglary the night before.
“[H] e expl ai ned that he knew what was goi ng on but he did not

go inside the house. He stated, ‘Il drove the guys around for a



while then we got the stuff.’” The conversati on was not tape
recorded in any way. While the Defendant was talking to the

of ficer, Belinda Rawl s was outside the police car crying. The

of ficer denied that she was threatened with going to jail, but
she asked several tinmes if she was going to jail. At the tine,
he did not answer her. (I1-17) The officer did not recall the

Def endant saying he would rather go to jail than have his
baby’s mama go to jail. He said Mss Rawls was closer to the
police car on the south sidewal k, whereas he and the Def endant
were at his car on the north sidewal k. (I11-18) Further

testi nony and argunment on the notion to suppress was presented
during trial. (11-57)

The first witness at trial was David Thonpson, the
burglary victim He testified that on Decenber 11, 2001, he
spent the night at his girlfriend s house, but came hone early
because he forgot his boots, and when he arrived hone, found
all the lights on and front door open. He had left hone at 11
PM t he night before and returned around 6 AM (11-36) A wi ndow
near the kitchen was broken. (11-35) He asked his neighbor to
call police, and when he went inside, found the apartnent had
been ransacked. His 52" Hitachi TV was m ssing, as were sone
tire rinms. He later identified those itens at the honme of a

young woman. (11-39, 41) He required help to nove the TV. (II-



42) None of his neighbors saw anything that night. (I1-43)

Belinda Rawms testified that M. Walker is the father of
her youngest child. On Decenmber 10, 2001, M. WAl ker was at
her hone celebrating his birthday. He and his friends left at
3 or 3:30 AM on Decenber 11", Early that norning, Vernon
Rogers, al/k/a Jit, knocked on her door, and he said Wl ker
said to ask if they could put their stuff in her house until
nmorning. (11-47) She allowed themto do so, and they brought
in a big screen TV, four tire rinms, and a speaker box. Around
9 o’ clock that nmorning, when police came to her door, she
allowed themto conme in, and they nentioned the TV and tires
they were | ooking for. (11-49) She was a little frightened
because she didn’t want to go to jail for something she didn't
have anything to do with. They told her the property was
stol en, and she knew she could go to jail for dealing in
stol en property. She testified the officers did not threaten
her. She took themto M. Wil ker and Vernon Rogers, nicknaned
Jit. (11-50) Jit is the one who asked about putting stuff in
her apartnent.

Mss Rawls said it was common for M. Walker to |oan his
car to his friends. She did not know for a fact that he was
with themfor the entire evening. (11-53) H's car was not

t here when she took officers to his hone; his friends still



had it. She was crying the whole tinme she was with police; she
was afraid she would go to jail. She told police it was his
stuff. (I1-54) She kept asking police if she was going to
jail, and they said they didn’t know, they would have to see.
They called her over to the car where they were talking to him
and asked her whose stuff it was. (II-55)

The defense argued that the Defendant’s statenments should
be suppressed because the nmother of his child was crying and
afraid of going to jail, and he was going to take the rap to
keep her out of jail, thus there had been coercion. (11-57)
The court denied the notion to suppress. (11-104)

O ficer Matthews testified he went to the burglary scene,
found out what was m ssing, and observed the broken back
wi ndow. He got information that some property woul d be at
Beli nda Raw s’ s resi dence, and went to her address. She agreed
totalk to him He did not threaten to arrest her. (11-62) He
saw the TV, and she said M. Wil ker had asked to | eave sone of
his property there at about 2:30 AM (I11-63) She was very
cooperative, appeared very nervous, but she was not
threatened. He identified Petitioner. (l11-64) He said
Petitioner agreed to talk to him and said, regarding the
burgl ary, that he knew what was goi ng on, but he didn't go

i nside, and he said he drove the guys around for a while,



“then we got the stuff.” (11-67) Mss Rawls was with him at
the time, standing near O ficer Holley s car. M. WAl ker
agreed to take themto “Jit.”

Officer Matthews' s conversation with Petitioner was not
recorded. He did not recall Mss Rawmls comng to his car at
the scene. He snelled marijuana snoke at Mss Rawl s’ s
apartnment, and she admtted snoking earlier that norning. (II-
71) She was crying off and on during the entire incident. (II-
72) The officer did not take notes during the interview, and
it was not taped. (I1-70, 74)

O ficer Holley testified he did not threaten to arrest
Mss Rawms. (I11-77) He assisted O ficer Matthews in |locating
t he suspects, including M. Wal ker. When O ficer Matthews
brought M. Wal ker to his car, Mss Raws was standing in the
street near Matthews’'s car. (11-80) He did not hear everything
t hat was said between Matthews and Rawl s or between Matthews
and Wal ker. (I11-81)

Jenni fer Kayter, an evidence technician with the JSO,
obt ai ned sonme fingerprint evidence fromthe burglary scene.
(1'1-89) Richard Kocik, fingerprint exam ner, was able to
identify the victims thunb print, but no other prints. (II-
96)

O ficer Stephen Strickland testified he interviewed M.



Wal ker and took notes. M. WAl ker did not nmake a witten
statenment. (11-103) The court denied the notion to suppress
after hearing his testinmony. (I1-104) O ficer Strickl and
continued with his testinony, and said M. Wal ker told himtwo
i ndi viduals, Run and Jit, came to his house after m dnight;
t hey drove around the Kings Road area for awhile; they asked
himto stop and wait for ten mnutes; they left the vehicle,
di sappeared, canme back with a gray box; they drove to another
| ocation, renoved speakers fromthe truck of the car, again
left the car and returned with a large TV and tire rinms. (II-
111) He did not say the TV or tires were his. He said he noved
a big speaker fromthe trunk to make room for the next run.
(1r-112) M. Wal ker did not say he knew Vernon and Ronnie were
burgl ari zi ng houses, and did not say he encouraged themto
commt a burglary. (11-116) The officer did not know how the
two got the TV and rinms to the car.

The defense noved for a judgenment of acquittal, arguing
t here was no physical evidence that M. Wil ker entered the
dwel l'ing and no evidence that would support his being found
guilty as a principal. (I1-118)

M. Wal ker testified he |oaned his car to Ronnie and
Vernon and he went to a friend s house. He sonetines | oaned

his car to them although he was not with them that night; he



was at another friend' s house. (I11-127) Ron called himto neet
him and when he net them they had a TV in the trunk and
tires on the seat. He did not know the stuff was stolen. (II-
128) He did not ask where it came from They did not tell him
they were going to break into houses, and he had no idea what
they were up to that night. He had | oaned them his car before
with no problem He denied telling Oficer Matthews that he
knew what was going on but did not go inside the house. He
told the officer he was with them earlier and dropped them off
earlier in the day. (11-129) He told the officer he would
rather take the blanme and go to jail than have Ms. Rawls go to
jail. The officer wasn’t threatening her, but was saying
things to her that made her cry, and he was tal king to both of
them (11-130)

M. Wal ker said Oficer Strickland did not read himhis
rights until the interview was over, and he was scared when he
was talking to him (I1-131) He was not with Ronni e and Vernon
the entire night and did not know if they broke into a house.
He never saw them carrying a big TV and tire rinms down the
street. He wanted the rins out of his car because they were
dirty. (11-132) He did not know what they were planning that
ni ght, did not encourage themto commt a burglary, did not

commt a burglary, and did not go into M. Thonpson's house.



(I'1-133) He net Jit and Run back at Belinda's house, but did
not go with them (I1-134) He said he would rather go to jail
before he let his baby’'s nother go to jail; he thought they
were going to take her to jail because the itenms were found in
her house. (11-137) M. Wl ker said he only noved the tires to
get them off the seats; he did not help nove anything el se
into Rawl s’ s house. (11-134) The officers m sunderstood what
he said to them

The defense renewed the motion for judgnent of acquittal,
(1'1-140), and al so objected to the instruction on proof of
unexpl ai ned possession of stolen property as a coment on the
evi dence, arguing that the First District Court of Appeal had
i ssued an opinion to the effect that the instruction
constituted a comment on the evidence. The court gave the
instruction over objection. (I1-145)

The District Court of Appeal affirmed the judgnent and
sentence, but certified a question of great public inportance.
(App.) The court expressed concern about the continued
viability of the instruction in |ight of recent case | aw
regardi ng conmentary on evidence, citing as exanples Witfield

V. State, In re Instruction in Crimnal Cases, Fenelon v.

State, and then Judge Pariente’s dissenting opinion in

Washburn v. State. The District Court stated again that “we

10



can think of no valid policy reason why a judge should be
al l owed to comment on evidence of unexpl ai ned possession of
recently stolen itens any nore than the judge is allowed to
comrent on other evidence adduced at trial.” Further, the
District Court said, “Because this issue is continually
recurring, and because the case | aw that has energed since

State v. Young evidences a significant divergence fromthe

reasoni ng supporting the holding therein,” the court again
certified the foll ow ng question:

IS THE FLORI DA STANDARD JURY | NSTRUCTI ON ON

“POSSESSI ON OR PROPERTY RECENTLY STOLEN’ AN

| MPERM SSI BLE COMVENT ON THE EVI DENCE?

In its opinion, the District Court stated that in Weddel

v. State, 780 So. 2d 324 (Fla. 1st DCA), review granted, 796
So. 2d 539 (Fla. 2001), review disnm ssed, 813 So. 2d 67 (Fla.
2002), it could not have held that the instruction was
i nperm ssi ble because of this Court’s ruling in State v.
Young, 217 So. 2d 567 (Fla. 1968), cert. denied 396 U.S. 853
(1969). Petitioner filed a motion for rehearing, pointing out
that in Young, while this Court held that the instruction did
not violate the right to remain silent or inpermssibly shift
t he burden of proof, this Court did not rule on the question

whet her the instruction constitutes an inperm ssible conment

on the evidence, which is the issue raised in the instant

11



case, suggesting that the District Court could rule on the
i ssue. (App.) The court denied that nmotion for rehearing,
however .

Notice of intent to seek discretionary review was filed
by Petitioner, and this Court issued an order postponing a

deci sion on jurisdiction and announci ng a briefing schedul e.

12



I11. SUMMARY OF ARGUMENT

The question certified by the District Court as one of
great public inportance pertains to the permssibility of a
jury instruction on the inference to be drawn fromthe
possessi on of property recently stolen. Petitioner contends
that, as a matter of law, the instruction given on possession
of property recently stolen, like the flight instruction
outl awed in Fenel on, and several other simlar instructions
deemed to violate the general rule against judicial comentary
on the evidence, constitutes an inperm ssible judicial coment
on the evidence, as such deprives a defendant of due process
and a fair trial, and should not be given. As such, the
question should be answered in the affirmative. Petitioner
further contends the instruction was prejudicial in his case,

and that he is entitled to a new tri al.
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' V. ARGUMENT
| SSUE: |'S THE FLORI DA STANDARD JURY | NSTRUCTI ON ON
“POSSESSI ON OF PROPERTY RECENTLY STOLEN’ AN
| MPERM SSI BLE COMMENT ON THE EVI DENCE?

St andard of review

The certified question presents an issue of |law. The

standard of review with regard to a question of lawis de

novo. See State v. Eldridge, 814 So. 2d 1138 (Fla. 1st DCA

2002) .

Ar gunment

Petitioner contends the answer to the question certified
by the District Court is “yes,” the instruction on the
inference to be drawn fromthe possession of property recently
stolen is an inperni ssible comment on the evidence.

Over defense objection, the jury was instructed that it
could infer guilt fromthe unexpl ai ned possession of recently
stol en property. (1-35) The instruction reads as foll ows:

Proof of unexpl ai ned possessi on by an accused of

property recently stolen by nmeans of a burglary may

justify a conviction of burglary with intent to

steal that property if the circunmstances of the

burgl ary and of the possession of the stolen

property, when considered in the |light of al

evidence in the case, convince you beyond a

reasonabl e doubt that the defendant comm tted the

burgl ary.

The trial court reversibly erred in giving the instruction,

14



whi ch constitutes an inperm ssible comment on the evidence.
The proscription against judicial conmment on the evidence
is designed to ensure a Defendant’s due process right to a

fair and inpartial trial. See, e.qg., Hamlton v. State, 109

So. 2d 422 (Fla. 3d DCA 1959).

Section 90. 106, Florida Statutes, provides that “A judge
may not sum up the evidence or comment to the jury upon the
wei ght of the evidence, the credibility of the w tnesses, or
the guilt of the accused.”

During a jury trial, the judge occupies a
dom nant position. Any remarks that the

j udge makes are listened to closely by the
jury and are given great weight. Because of
the credibility that the coments are given
and because they would |ikely overshadow
that testinony of the witnesses thensel ves
and of counsel, section 90.106 recognizes
that a judge is prohibited from comenting
on the weight of the evidence, or the
credibility of the witnesses, and from
summ ng up the evidence to the jury. If
such comment and sunm ng up were permtted,
inpartiality of the trial would be
destroyed.

Ehrhardt, Florida Evidence, Section 106.1 (2001 ed.)

In Whitfield v. State, 452 So. 2d 548 (Fla. 1984), this

Court held that a jury instruction on the refusal to submt to
fingerprinting as a circunstance from whi ch consci ousness of
guilt could be inferred was an inperm ssible comment on the

evidence. Citing the flight instruction as illustrative, the

15



Court indicated its concern about extendi ng any further
exceptions to the general rule that a trial court may not
comment on the evidence, otherw se the exceptions woul d

“swal | ow the rule.

16



(FI a.

Ei ght years later, in Fenelon v. State, 594 So. 2d 292

1992), this Court reconsidered the so-called flight

exception to the general rule:

Evi dence that a defendant was seen at the
scene of the crinme, |eaving the scene, or
fleeing fromthe scene, in nost instances,
woul d be relevant to the question of the
def endant’s guilt. Such evidence, |ike any
ot her evidence offered at trial, is weighed
and nmeasured by its degree of relevance to
the issues in the case. The flight
instruction, however, treats that evidence
differently from any other evidence. It
provi des an exception to the rule that the
j udge should not invade the province of the
jury by commenting on the evidence or

i ndi cati ng what inferences may be drawn
fromit. “Especially in crimnal cases, the
trial court should take great care not to
intimate to the jury the court’s opinion as
to the weight, character, or credibility of
any evidence adduced.”

The Court stated, “we can think of no valid policy reason

a trial

why

judge should be permtted to comment on evi dence of

flight as opposed to any other evidence adduced at trial.

problemw th the instruction, this Court said, was “[t] he

difficulty inherent

i n deciding when ‘| eaving or

‘fleeing’ actually indicates consciousness of guilt.” It

t hat

flight alone is no nore consistent with guilt than

i nnocence,’” and that there was di sagreenent on “what kin

what quantum of evidence will support an instruction on

flight.” The Court was troubled by the inconsistencies of

17
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application and | ack of neani ngful standard for assessing what
type of evidence justified giving the instruction, concluded
the better policy was “to reserve coment to counsel, rather
than to the court,” and directed that the instruction should
no | onger be given.

A few years after Fenel on was decided, in ln re

Instructions in Crimnal Cases, 652 So. 2d 814 (Fla. 1995),

this Court held on its own notion that an instruction that
“inconsi stent excul patory statenents can be used to
affirmatively show consci ousness of guilt and unl awf ul
intent,” constituted a coment on the evidence and coul d no
| onger be given. In so holding, this Court overruled its own

previ ous decision in Johnson v. State, 465 So. 2d 499 (Fl a.

1985) .

Al so pertinent to the issue under reviewis Barfield v.

State, 613 So. 2d 507 (Fla. 1st DCA 1993), in which the First
District reversed a conviction for petit theft on the ground
that a jury instruction regarding the inference arising from
the sale of recently stolen property at a price substantially
bel ow fair market value was, |like the flight instruction in
Fenel on, an inperm ssible coment on the evidence. And in

Fecske v. State, 757 So. 2d 548 (Fla. 4t" DCA 2000), review

denied 776 So. 2d 276 (Fla. 2000), the Fourth District

18



reversed and remanded for a newtrial after the trial court
gave a special instruction which constituted a coment on the
evi dence:

While the court’s special instruction [that
as a general rule, lack of affirmative

medi cal treatnment of the victim whose
initial injury was proxi mtely caused by

t he defendant's actions, does not
constitute an intervening cause relieving

t he defendant of crimnal responsibility
for the victims death] accurately restated
this |l aw, Fecske argues that the
instruction constituted an i nproper comment
on the evidence by the court. W agree. As
the state conceded at oral argunent,
causation is an el ement of UBAL

mans| aught er under section 316.193. Thus,
Fecske shoul d have been all owed to defend
that the pneunonia, and not his negligence,
caused the victim s death. By giving the
speci al instruction, however, the court
essentially directed a verdict on this
defense in favor of the state.

This Court denied review of Fecske. Clearly the trend in the
case |l aw has been to do away with instructions such as the one
presently under review that in effect constitute a comrent on
the evidence by the trial court.

Petitioner contends that in the present case, the
District Court was incorrect in its perception that it was
constrained fromruling outright that the instruction

constitutes a comment on the evidence by State v. Young, 217

So. 2d 567 (Fla. 1968). In Young, this Court passed only on

t he questions whether the jury instruction at issue violated a

19



Defendant’s right to remain silent or inperm ssibly shifted
t he burden of proof, but did not pass on the precise issue
raised in this case, i.e., whether the instruction constitutes
an i nmperm ssi ble conmment on the evidence. As noted in then

Judge Pariente’s dissenting opinion in Washburn v. State, 683

So. 2d 533 (Fla. 4" DCA 1996), in Young, “our suprene court
did not deal with the situation when possession is explained
and al so did not address whether the instruction was an

i nperm ssi ble conment on the evidence.” Judge Pariente
advocated certifying the question in |light of FEenel on.

Further, a reading of Young denonstrates that the Court
focused its opinion entirely on the Fifth Amendnent argunment
and the effect on the instruction of the then recent M randa
deci sion. Nowhere did it address an argunent pertaining to a
trial court’s coment on the evidence. The rationale for
di sall owi ng comentary on the evidence differs fromthe
rationale for disallow ng coment by the prosecution on the
right to remain silent and for disallow ng shifting the burden
of proof in crimnal cases. Rather than addressing the
constitutional right to remain silent or the state’s burden to
prove its case beyond a reasonabl e doubt, the rationale for
not permtting conment on the evidence is that the jury m ght

be swayed by the trial court’s apparent view of the nerits of

20



the case. “Atrial court should scrupul ously avoid conmenti ng
on the evidence in a case. . . . Especially in a crimna
prosecution, the trial court should take great care not to
intimate to the jury the court’s opinion as to the weight,
character, or credibility of any evidence adduced.” See

Witfield v. State, 452 So. 2d 548, 549 (Fla. 1984); FEenelon

v. State, 594 So. 2d 292 (Fla. 1992).

The dom nant position occupied by a judge
in the trial of a cause before a jury is
such that his remarks or comments,
especially as they relate to the
proceedi ngs before him overshadow t hose of
the litigants, wi tnesses and ot her court
officers. Where such comment expresses or
tends to express the judge's view as to the
wei ght of the evidence, the credibility of
a witness, or the guilt of an accused, it

t hereby destroys the inpartiality of the
trial to which the litigant or accused is
entitl ed.

See Tanner v. State, 197 So. 2d 842 (Fla. 1st DCA 1967), citing

Ham [ton v. State, 109 So. 2d 422 (Fla. 3d DCA 1959).

Clearly the trial court’s commentary on the evidence
presents a different concern and a different issue that those

concerns addressed in Young. See also, Edwards v. State, 603

So. 2d 89 (Fla. 5t DCA 1992) (distinguishing between
“constitutional stricture” and inperm ssible commentary on the
evidence). The fact that a statute or rule or jury instruction

has been upheld in the face of a specific challenge does not

21



make it immune to chall enge on other grounds and does not
preclude a court from considering such other grounds. “It is
axiomati c that no decision is authority on any question not

rai sed and considered." See Goldman v. State Farm General |ns.

Co., 660 So. 2d 300 (Fla. 4" DCA 1995), quoting State ex rel.

Hel seth v. Du Bose, 99 Fla. 812, 128 So. 4, 6 (Fla. 1930), and

citing State ex rel. Christian v. Austin, 302 So.2d 811, 818

(Fla. 1st DCA 1974), quashed in part, cause remanded, 310
So.2d 289 (Fla. 1975). In short, Young is no obstacle to
ruling that the instruction under review constitutes an

i nperm ssi ble conment on the evidence.

22



This court recently had an opportunity to rule on the

guestion raised here in Weddell v. State, 780 So. 2d 324, 324

(Fla. 1st DCA), rev. granted, 796 So. 2d 539 (Fla. 2001), rev.
di sm ssed, 813 So. 2d 67 (Fla. 2002). However, ultinmately,
the Court determned that jurisdiction had been inprovidently
granted. It is unclear why the court reached that concl usion.
What can be said is that the District Court opinion under
review at that tine was very brief.

In the present case, the District Court went out of its
way to write a nore detailed and illum nating opinion, and to
express its concern regarding the continuing viability of the
instruction, given the fate of anal ogous instructions, and
also its concern that the issue continues to recur and needs
to be resolved. The District Court indicated it saw no
significant difference between the instruction presented in

this case and the instructions in Wiitfield, Fenelon, and In

re Instructions in Crimnal Cases, i.e., it saw no reason why

the trial court should be permtted to comment on the evidence
via the instruction under review when it is not permtted to
comrent on the evidence via the instructions in those cases.
Again, permtting such instructions is an exception to the
general rule prohibiting commentary on the evidence by the

trial court.
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It is particularly significant that the District Court
al so noted that “the Supreme Court specifically conpared
evidence of flight to evidence of unexpl ai ned possession of

recently stolen items in State v. Young. . . .,” and as we

know, in Fenelon, this Court outlawed the flight instruction
as a comment on the evidence. Gven the fate of the flight
instruction, there is no valid policy reason for continuing to
permt the instruction on the inference to be drawn from
possessi on of recently stolen property; no significant
di stinction can be drawn between the instructions. The glaring
i nconsistency in the case |aw should be addressed, and
Petitioner should be afforded a fair trial.

Courts in other jurisdictions have concluded that a jury
instruction on the possession of recently stolen property
constitutes an inperm ssible coment on the evidence. See,

e.g., State v. Hershberger, 534 N.W2d 464 (Ct. App. lowa

1995); and Roberts v. State, 672 S.W2d 570 (Tex. Ct. App.

1984). In Hershberger, in ruling that the instruction on

recent possession of stolen property should not have been
given, as it inproperly enphasized or commented on the

evidence, the court relied in part on State v. Bone, 429

N.W2d 123 (lowa 1988), in which the Iowa Supreme Court ruled

that the flight instruction should not have been given, and
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stated that “flight instructions are ‘rarely advisable’
because they amount to an unnecessary coment by the trial
court on the evidence.” As noted above, in Fenelon, this Court
ruled that the flight instruction should no | onger be given in
Florida. In Roberts, the Texas court noted that:

When the court endeavors to instruct the

jury upon perm ssible inferences that they

may draw from the evidence before them it

has interjected an inbal ance into our

adversarial system When the finder of fact

is instructed that it nmay presume or infer

guilt . . . fromcertain facts alone, if

found, that instruction is inescapably a

conmment on the wei ght of the evidence.”
Jury instructions are neant to provide the jury with the
applicable rules of law, not to give undue enphasis to certain
facts in the case.

In the present case, the evidence presented was
sufficiently conflicting and anbi guous that it is certainly
concei vabl e that the objectionable instruction had a
substantial inpact on the jury s decision and was unduly
prejudicial to the defense. Ms. Rawl s was upset when she spoke
with police, and when asked whose “stuff” it was said it was
t he Defendant’s; but she was concerned about going to jail
when the itens were |located in her home, and she also said Jit

was the one who asked about putting the stuff in her

apartnment. She said it was not uncommon for the Defendant to
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| oan his car to friends, and she did not in fact know whet her
t he Def endant had been with his friends for the entire

eveni ng. Although an officer said the Defendant told him he
knew what was going on but didn't go inside, and that he drove
the guys around “then we got the stuff,” the conversation was
not recorded, nor did the Defendant give a witten statenent.
M. Wal ker denied involvenment with the burglary, and said when
he went to neet his friends they had a TV in the trunk and
tires on the seats. He wanted the tire rim out of his car
because they were dirty. He only noved the tires to get them
off his seats, and he did not help nove anything else into
Rawl s’ s hone. He said the officers m sunderstood what he told
them and that he did not know what his friends were planning
to do that night. M. Wal ker denied telling the officer he
knew what was going on, but said he told the officer he would
rat her take the blanme than have Ms. Rawl s, the nother of his

child, go to jail.
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V. CONCLUSI ON

Based on the argunent and authority presented above,
Petitioner requests that the Court answer the certified
gquestion in the affirmative, hold that the instruction under
review constitutes an inperm ssible comment on the evidence
and shoul d not have been given by the trial court, and reverse
and remand for a new trial.
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