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STATEMENT OF | NTEREST

The Fl ori da Concrete & Products Associ ation, Inc. is a trade
association representing one hundred and seventy-five(1l75)
menbers conprising approximtely eighty (80) percent of all
ready-m x concrete, concrete pipe, cenment, aggregate, nmasonry,
and chem cal adm xture manufacturers and suppliers in Florida.

It participated as amcus curiae in this Court’s |andmark
decision in Casa Clara Condom nium Ass’n. v. Charley Toppino &
Sons, Inc.,620 So.2d 1244(Fl a. 1993), and Airport Rent-A-Car, Inc.
v. Prevost, 660 So.2d 628(Fla.1995); Polygard, Inc v. Jarnco,
I nc., 684 So.2d 732(Fl a.1996); and Conptech Int’l, Inc. v. MIlan
Comrerce Park, Ltd, 753 So.2d 1219(Fl a. 1999) because its nenbers
have relied on the Economc Loss Rule and related contract
principles for decades in conducting their affairs, negotiating
their contracts, and assessing their insurance needs.

It joins this appeal because any further retreat from the

core policies announced in Casa Clara will unexpectedly and
unfairly expose its nmenmbers to hundreds of mllions, if not
billions, of dollars of wunanticipated and unwarranted tort

liability, depriving themof the benefits of their contracts and
significantly increasing the cost of construction in Florida,
t hereby preventing many nmenbers of the consum ng public from
owni ng their own hone due to the price increases that inevitably
will follow from adoption of Appellants’ positions.

SUMMARY OF THE ARGUMENT

Prior to Moransais v. Heat hman, 744 So.2d 973(Fl a.1999) and



Comptech v. M| am Comrerce Park, Ltd., 753 So.2d 1219 (Fl a.1999),
it was clear in Florida that this Court strongly enbraced the
Econom ¢ Loss Rule(“Rule”) and recognized that it was the

"fundanental boundary" between contract |aw and the | aw of

torts, thereby encouraging parties to protect their own econoni c
interests through contract and insurance. See Casa Clara
Condom nium Ass'n v. Charley Toppino & Sons, Inc., 620 So.2d
1244(Fl a. 1993); see also Airport Rent-A-Car v. Prevost Car,
I nc., 660 So.2d 628(Fl a.1995); AFM Corp. v. Southern Bell Tel. &
Tel . Co.,515 So.2d 180(Fla.1987); and Fl orida Power & Light Co.
v. Westinghouse Elec. Corp., 510 So.2d 899(Fl a.1987).1t al so was
clear that the judiciary should refrain frominjecting itself
into private econom c decisions and that the Rule’'s exceptions
must be narrowy construed to prevent them from swall owi ng the
Rul e, eviscerating the |aw of contracts in the process. Id.
After Moransais and Conptech, however, which dramatically
reduced the Rule’'s status from the “fundanental boundary” to
havi ng nere “genui ne, but limted, value in our damages | aw’ and
ignored stare decisis by holding the Rule was not intended to
apply to architects and engi neers even though the majority in
Casa Clara and a wunanimous Court in Airport Rent-A Car
recogni zed precisely the opposite, only one thing is clear: the
continuing scope and viability of the Rule is in great doubt.
This, in turn, has caused significant confusion (and w dely
di vergent opi nions)anmong Florida s | ower courts and | eft the bar
with conflicting guidance. Indeed, this confusion is evidenced

by this appeal, in which the Eleventh Circuit has advised it



cannot answer five questions about the Rule even though nost, if
not all of them already have been answered by this Court.

Nor is this confusion limted to the services. To the
contrary, because Moransai s and Conmpt ech showed open di sdain for
the Rule and repeatedly criticized Casa Clara, a products case,
the Rule’ s continuing scope and viability is in doubt in the
products context as well, including proper application of the
“other property” and “negligent m srepresentation” exceptions,
whi ch threaten to defeat the Rule in every case.

The inevitable result of Moransais and Conmptech, as warned
in Florida Power & Light, has been significant increases in the
prices of virtually all goods and services in Florida, directly
and very negatively inpacting all consunmers. In the construction
i ndustry, the result has been significantly higher prices for
buil ding materials and construction in general, not to nention
dramatic increases in the cost of nmalpractice insurance,
preventing many citizens, and particularly those on the | ower
income scale, fromfulfilling their dream of owning a hone.

In the final analysis, the controlling issue here is the
sane as in Casa Clara: whether society as a whole should bear
the econom c burden of those who fail to protect thenselves
t hrough contract or insurance. For the reasons adopted in Casa
Clara, the answer nust be "No", for to hold otherwise wll
surely deal a final deathblow to the |aw of contracts.

This appeal presents this Court with an opportunity to
clarify that the Rule is the “fundanmental boundary” between

contract law and the law of torts and that its exceptions must



be narrowly construed and rarely applied to preserve the | aw of
contracts. Consistent with this, the First Certified Question
shoul d be answered “YES” by clarifying the Rule generally bars
tort clains against all non-professional service providers.

Simlarly, since the Second Certified Question was answer ed
“YES” in Casa Clara and Airport Rent-A-Car, the Court should
reaffirmthat the Rule applies even if a plaintiff |lacks privity
with the defendant (unl ess the defendant is a professional).

The Third Certified Question also should be answered “YES’

and the Court should clarify that under Casa Clara’ s “object of

t he bargain” test, Appellants’ did not suffer danmage to “other”
property when the | anding gear of their aircraft damged sane.

The Fourth Certified Question should be answered “NO and
the Court should clarify that only | earned professionals fall
under the “professional service” exception adopted i n Moransai s.

Finally, the Fifth Certified Question should be answered
“NO" and the “negligent m srepresentation” exception should be
rejected. Alternatively, it should be limted to professionals
or those falling squarely within the Restatenent (Second) of
Torts 8 552. The Court also should clarify that this exception
does not apply in products liability cases, thereby preventing

t he exception from defeating the Rule in every products case.



ARGUMENT

THE RULE' S CORE POLI CY UNDERPI NNI NGS WEI GH HEAVI LY AGAI NST
ALLOW NG APPELLANTS’ TORT CLAI M5

No meani ngful analysis of the certified questions can be
made wi thout first re-exam ning the policy considerations that
led this Court to adopt the Rule in the products setting in
Fl ori da Power & Light and in the services context in AFM This
i's necessary because application of the Rule and its exceptions
nmust be made agai nst the backdrop of its core policy foundati on:
preservation of the |law of contracts, including the UCC.

Justice Traynor explained this foundation as foll ows:

The distinction that the |law has drawn between tort
recovery for physical injuries and warranty recovery for
econom c loss is not arbitrary and does not rest on the
“"luck” of one plaintiff in having an accident causing
physi cal injury. The distinction rests, rather, on an
understanding of the nature of the responsibility a
manuf act ur er nmust undertake in distributing his
products. He can appropriately be held liable for
physical injuries...by requiring his goods to match a
standard of safety defined in ternms of conditions that
create unreasonabl e ri sks of harm He cannot be held for
the level of performance of his products in the
consuner's business unless he agrees that the product
was designed to neet the consuner's denmands. A consumner
should not be charged...with bearing the risk of
physi cal injury when he buys a product on the market. He
can, however, be fairly charged with the risk that the
product will not match his econom c expectations unless
the manufacturer agrees that it wll.

Seely v. White Motor Co.,63 Cal.2d 9, 45 Cal. Rptr. 17, 403 P.2d
145 (1965)(citations omtted, enphasis added).

The U.S. Suprene Court agreed, holding that when nerely
econom c | osses are involved, “the reasons for inmposing a tort
duty are weak and those for |l eaving the party to its contractual
remedi es are strong...The increased cost to the public that

woul d result fromhol ding a manufacturer liable in tort...is not



justified." East River Steanship Corp. v. Transanerica Del aval,
Inc., 476 U.S. 858, 106 S.Ct. 2295, 90 L.Ed.2d. 865 (1986).

Utimately, this Court agreed, hol ding:

We...find no reason to intrude into the parties’
all ocation of risk by inposing a tort duty and
corresponding cost burden on the public. W hold
contract principles nore appropriate than tort
principles for resolving economc |loss wthout an
acconpanyi ng physical injury or property damage. The
lack of tort renmedy does not nean the purchaser is
unabl e to protect hinmself fromloss. We note the Uniform
Commer ci al Code contains statutory renedi es for dealing
with econom c | osses under warranty |aw, which...would
have |limted application if we adopted the mnority
view. Further, the purchaser...can protect hisinterests
by negoti ati on and contractual bargaining or insurance.
The purchaser has the <choice to forego warranty
protection in order to obtain alower price. We concl ude
that we should refrainfrominjecting the judiciary into
this type of econom c deci sion-nmaking.

Fl ori da Power & Light, 510 So.2d at 902 (enphasis added).
Shortly after Florida Power & Light, this Court recognized
t hat the sane policy considerations supported application of the
Rule in the services context. AFM 515 So.2d at 180. This
foll owed because the “policy interest supporting the ability to
conprehensively define a relationship in a services contract
parallels the policy interest supporting the ability to
conprehensively define a relationshipinacontract for the sale

of goods.” See Fireman’s Fund Ins. Co. v. SEC Donohue, Inc., 679

N. E. 2d 1197,1200(111.1997). Stated differently, since there is
no principled reasonto find that service providers may not rely
on contract law to govern their relationships, the Rule nust
apply with equal force to themto preserve the | aw of contracts.
It is clear fromSeely, East River, Florida Power & Light,

and AFM therefore, that the Rul e was founded on a recognition



that contract and tort law are designed to protect very
different interests. Contract | aw, on the one hand, is designed
to protect the expectancy interests of parties to private,
bar gai ned-for agreenments. It seeks to hold themto the terns of
their agreenments by inposing a general duty to perform as
agreed, thereby ensuring that each party receives the benefit
of its bargain. This duty is not inposed by |Iaw, however, but
ari ses exclusively from the wllingness of one party to
voluntarily contract with the other.

Tort law, on the other hand, is rooted in the concept that
soci ety as a whol e nust be protected fromphysi cal harm because
"public policy demands that responsibility be fixed wherever it
will nost effectively reduce the hazards to life and health
i nherent in defective products that reach the nmarket." East

River, 476 U.S. at 866. Tort duties differ significantly from

t hose assuned by contract, therefore, because they are inposed

by law to protect society from harm whether or not a contract
exists.?!

The common thread running through these cases, however, isa recognition that tort law generdly

is not implicated inthe absence of physica injury to persons or “other” property. Airport Rent-A-Car,660

S0.2d at 632. Thisis necessary because the cost of tort protection ultimately is borne by society asawhole

in the form of higher pricesfor al goods and servicesbecause manufacturersand service providers faced

withtort ligbility must "raise prices onevery contract to cover the enhanced risk.” Florida Power & Light,
510 So.2d at 901.

Whilethis cost burdenisjustified whena product or servicecausesactua physica injuryto persons
or “other” property, whenonly economic lossesare at issue, the question becomeswhether the consuming

public should bear the cost of economic losses sustained by those who failed to bargain for adequate



contract remedies’ or falled to purchase insurance. Casa Clara, 620 So.2d at 1247, quoting Barrett,
Recovery of EconomicLossin Tort for Construction Defects: A Critical Analysis, 40 S.C.L.Rev. 891,
933(1989). Until Moransais and Comptech, this Court ways answered this question in the negative.
After, Moransais and Comptech, the answer is not so clear, particularly since the plaintiffsin both cases
were alowed to recover economic losses in tort even though they agreed that they could not recover the

same losses in their contracts. See, e.g., Comptech Record at R.56 and 60.*

Smply put, Moransais and Comptech ignored prior precedent and greetly expanded the reaches
of tort law, driving up the cost of construction and mal practice insurance in the process. Moransais, 744
So.2d at 984(Overton, J. dissenting). For example, since the plaintiffsin both cases dlocated the risk of
the tort lossesthis Court allowedinther contracts withthe defendants, the result-driven conclusionreached
inMoransais and Comptech ignored Florida Power & Light’ s teachings that the judiciary should refrain
from injecting itsdlf into this type of economic decision-making.?

More importantly, the Moransais court’ s core holding — that this Court never intended the Rule
tobar tort daims againg professiona architects and engineers—directly conflictswithAirport Rent-A-Car,

CasaClaraand even AFM, dl of whichreached precisely the opposite conclusion Not only isthis evident

from the fact that Airport Rent-A-Car, Casa Clara and AFM drictly limited AR Moyer, Inc. v.
Graham, 285 So.2d 397 (Fla. 1973), to its unique facts, which concerned application of the Rule to

architects and engineers, but aso from the fact that the Casa Clara court repeatedly relied on cases

aoplying the Rule to professional architects and engineers in reaching its decision, including Sandarac
Assoc'n, Inc. v. W.R. Frizell Architects, Inc., 609 So.2d 1349 (Fla. 2d DCA 1992) and the Virginia
Supreme Court’ sdecisioninSensenbrenner v. Rust, Orling & Neale, Architects, Inc., 236Va. 419, 374
S.E. 2d 55 (1988). See Casa Clara, 620 So.2d at 1246-1247,n.8 and 9.

1 Mr. Moransais, for eamples, paid $600.00 for aninspectionof ahome worthnearly amilliondollars. He
agreed in his contract with the ingpectors’ employer that hisrecovery for a faulty ingpection was limited to
$50,000.00. Y et, because he was dlowed to sue the inspectorsfor the full value of his home, this Court’s
decisionexposed them to hundreds of thousands of dollars of ligbility Mr. Moransais agreed he could not
recover.

2 Comptech’s core holding that the Rule does not bar statutory claims is sound under a separation of
powers anadyss. However, its reaffirmation of Moransais and repeated attacks on Casa Clara have
caused it to be cited by the Plaintiff’ s bar as supporting the same positions advanced by Appellants.

8



It is also evident from the fact that Casa Clara expressly disapproved Parliament Towers

Condominiumv. Parliament House Realty, Inc., 377 So. 2d 976 (Fla. 4" DCA 1979) and Navajo

Circle, Inc. v. Development Concepts, Corp., 373 So.2d 689 (Fla. 2d DCA 1979), which held (like

Moransais) that the Rule did not apply to architects and engineers. Casa Clara, 620 So.2d at

1248 n. 9. It follows a fortiori that this Court did intend for the Rule to bar clams against professiond

architects and engineers when it decided Airport Rent-A-Car, Casa Clara and AFM unless they

performed the somewhat rare supervisory functionsat issueinMoyer . Or, as Justice Shaw noted inAirport
Rent-A-Car:

Pivota to our decision[in Moyer] wasthe supervisory nature of the reaionship betweenthe

architect and the genera contractor...'[W]e based our decision on the fact that the

supervisory responghilities vested in the architect carried with it a concurrent duty not to
injureforeseeable parties not beneficiaries of the contract.” Thefactsinthisinganceare void

of supervisory responghility; accordingly, Moyer isingpplicable. Based on the above, we

find that Economic Loss Rule cannot be circumvented...absent the required supervisory

respongibilities as annunciated in Moyer .

Airport Rent-A-Car, 620 So.2d at 628.

Intheend, Moransais and Comptech ignored the doctrine of star e decisis eventhoughno societal
change warranted that result. See North Florida Women's Health & Counseling Services, Inc. v.
Florida, 2003 WL 21546546(Fa.2003)(where Justice Shaw hdd “we cannot forsake the doctrine of
stare decisis and recede from our own controlling precedent when the only change...has been the
membership of this Court”). It is thisirreconcilable clash between Moransais and Comptech, on the one
hand, and Florida Power & Light, Casa Clara and Airport Rent-A-Car, that has caused the confusion
that has cumulated in this apped.

In the end, the Rule was adopted to serve as "the fundamental boundary between contract law,
which is designed to enforce the expectancy interests of the parties, and tort law, whichimposesa duty of
reasonable care and thereby encourages citizens to avoid causing physical harm to others” Casa Clara,
620 So.2d at 1246. By performing this criticd function, the Rule seeks to preserve the fundamenta
principles on which commerce has been based in this country for over 200 years - Freedom of Contract
—including on€ s aility to contral its liability exposure through contract limitations and disclaimers.

This does not mean parties like Appdlants are |eft without remedies. Rather, the lessons of East



River, Seely, Casa Clara, Florida Power & Light, Airport Rent-A-Car and AFM are clear: partieswho
purchase products or services should negotiate for warranty protection or purchase insurance to protect
their interests. They may forego such protection in exchange for alower price. But the choiceistheirs and
the judiciary should “refrain from injecting [itsdf] into this type of economic decison-making,” a lesson
ignored in Moransais and Comptech.?

Indeed, if Appelants viewsare adopted, the antithesis of the Rule's bedrock policy foundation

will be achieved: partieswill be encouraged to never bar gain for warranty or insurance protection, relying

instead on tort law and the judiciary for their fr ee "warranty" protection Thiswill make it impossible for

manufacturersand serviceprovidersto dlocate thar liahility through contract, exposing themto tort ligbility
"in an indeterminate amount, for an indeterminatetime to an indeterminate class.” See Ultramares Corp.
v. Touche, Niven & Co.,255N.Y. 170, 179-780,174 N.E. 441, 444 (1931). The law of contracts and
UCC will crumbleinto a hegp of meaningless words.

The citizens of Horida do not deserve the higher prices for goods and services that inevitably will
follow. Instead, they deserve for this Court to uphold stare decisis by following Airport Rent-A-Car,
Casa Claraand Florida Power & Light and reaffirming that "contract principles [are] moreappropriate
than tort principles’ for resolving economic loss clams.

. THEFIRST CERTIFIED QUESTION SHOULD BE ANSWERED BY HOLDING THE
RULEAPPLIESTOALL NON-PROFESSIONAL SERVICE PROVIDERS

As AFM confirmed, the ability to control one sliability through contract should gpply equdly to
sarvice providers. Indeed, every purchaser of products from the Association’s members peforms a
svice, such as placing concrete, erecting wals, and building homes. Why should these hard working
service providers, many of whom are smal, one-person operations, be exempted from the protection of
contract law and the Rule smply because they perform a service rather than sdl products? Surely they

deserve the same protection as product manufacturers.

3 Appdlants find “atort remedy attractive because it often permits the recovery of greater damages than
an action on acontract,” dlowing themto avoid ther contracts. Casa Clara, 620 So.2d at 1245,quoting
WilliamL. Prosser, The Borderland of Tort and Contract in Selected TopicsonthelLaw of Torts, 380,
425 (Thomas M. Cooley Lectures, 4" Series1953).But this is cartainly no justification for adopting
Appdlants views.

-10-



Theconfusionleadingtothe First Certified Questionarose fromMoransais statement that the Rule

was “primarily intended to limit actions in the product ligbility context, and its gpplication generdly should

be limited to those contexts or Stuations wherethe policy consderations are subdantialy identica to those
underlying the product liability-typeandyds.” Moransais, 744 So.2d at 980. But, as AFM recognized, the

same policy considerations supporting application of the Rule to products applies with equa force to
service providers.

Stated differently, there is no principled reason to hold that ordinary service providers may not
define thar relaionships through contract, induding limitation of ligaility clauses. Since the Rule's core
policy foundation — preservation of contracts — applies with equal force to service providers, the Court
should darify that al non-professiona service providersfal under the Rule's protection.?

1.  THE SECOND CERTIFIED QUESTION SHOULD BE ANSWERED BY

REAFFIRMING THAT THE RULE APPLIES EVEN IF THERE IS NO PRIVITY
BETWEEN THE PLAINTIFF AND DEFENDANT

Rule 9.370 prevents a ful andysis of the certified questions. However, Casa Clara and a
unanimous Airport Rent-A-Car hdd that the Rule applies even if the plantiff is not in privity with the
defendant and plantiff is left with no dternative remedy(because, for example, it foregoes warranty
protection for alower price). Airport Rent-A-Car,660 So.2d at 630;Casa Clara,620 So.2d at 1246.

Smply put, thereis no legitimatereasonto reject Casa Clara or the unanimous decisonin Airport
Rent-A-Car onthisissue. Thus, the Court should resffirmthat, withthe possible exceptionof professonds,
the Rule gpplies even if the plaintiff is not in privity with the defendant.

V. THE THIRD CERTIFIED QUESTION SHOULD BE ANSWERED BY FINDING
APPELLANTSHAVE NOT SUFFERED DAMAGE TO“*OTHER” PROPERTY

The confusionsurroundingthe* other” property exception sems fromrepeated negetive references
to Casa Clara throughout Moransais and Comptech, induding Casa Clara’ s“ other” property andysis.
However, Casa Clara is supported by legions of cases, including the U.S. Supreme Court’sdecison in
East River.

Under Casa Clara, “[t]he character of a loss determines the appropriate remedies and, to
determine the character of aloss, one must ook to the product purchased by the plaintiff, not the product
s0ld by the defendant.” 1d. at 1247. The object of Appdlants bargainwasan aircraft, not landing gear(and

-11-



definitdly not Appellee’s services). Like Casa Clara, when the landing gear damaged the aircraft,
Appdlants suffered purely economic losses, not damage to “other” property.*

Asaresult, the Court should answer the Third Certified Question by regffirming that Casa Clara’s
test for assessing whether “other” property has been damaged remains good law in FHorida and compels
the conclusion that Appellants have not suffered damage to “other” property under the Rule.

V. THE FOURTH CERTIFIED QUESTION SHOULD BE ANSWERED BY HOLDING

ONLY LEARNED PROFESSIONALS FALL WITHIN THE PROFESSIONAL
SERVICESEXCEPTION TOTHE RULE

A finding that anon-professional, certified mechanic fdls withinthe professional servicesexception

would force this Court to hold the Rule does not apply to any service provider. But such aholding runs

afoul of Moransais itsdlf, since the core rationae there wasthat learned professonds are hdd to a higher
standard than ordinary service providers. Id. at 978.

Suchahalding dso runs afoul of Garden v. Frier,602 So.2d 1273,1275(Fla.1992), whichhdd
that a“professond” is someone who must complete afour-year college degree asa prerequisiteto engege
in an occupation. Id. It dso runs afoul of Garden’s recognition that there “can be no equivaency
exception.” 1d.

In short, snce Moransais holding that the Rule was never intended to gpply to architects and
engineers was itsdf anunwarranted expansionof tort law and conflictswithCasa Clara, Airport Rent-A-
Car and AFM, the Court should darify that the exception is limited trictly to learned professonds, such

as architects, engineers, lawyers, doctors and accountants.

4 Even under a Comptech andysis, the “object” of Appdlant’s bargain was a finished aircraft, not its
landing gear.
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VI. THEFIFTHCERTIFIED QUESTION SHOULDBEANSWEREDBYREJECTINGTHE
“NEGLIGENT MISREPRESENTATION” EXCEPTION OR, ALTERNATIVELY,
LIMITING IT TO PROFESSIONALS OR THOSE FALLING UNDER THE
RESTATEMENT (SECOND) OF TORTS 8552.

No prior holding of this Court threstens to undermine the Rule (whether in a products or services
context) more than PK Ventures, Inc. v. Raymond James & Assoc., 690 So.2d 1296 (Fla1997),in
which the Court held that mere “negligent misrepresentation” survivesthe Rule. Thisistrue because many
lower courts and the plaintiff’s bar have interpreted this “black letter” statement to literdly mean that all
“negligent misrepresentation” claims survive the Rule, even in the products liability context.

The problem with this conclusion isthat nearly every contract claim, including in products cases,
can be framed as a* negligent misrepresentation” claim, arming crafty lawyers with an easy tool to defeet
the Rule and their client’s contract in every case. See Hotelsof Key Largo, Inc. v. RHI Hotels, Inc., 694
So0.2d 74, 77 (Fla. 3d DCA 1997); and Puff 'N Stuff, Inc. v. Bell, 683 So.2d 1176, 1179-80(Fla.5"
DCA 1996)(Harris, J. concurring). Under suchaliterd, “black letter” interpretation of this exception, for
example, a plaintiff may overcome a product manufacturers contractud limitations by smply adleging that
the manufacturer “ negligently misrepresented” that its product would work for its intended purpose, an
obvious concern of warranty law and not properly a concern of tort law.

At amorefundamentd levd, the AssociationsubmitsPK Venturesstandson very ungtable footing,
at least as currently applied. Thisistrue because PK Ventures never andyzed the issue or the ramifications
of its holding and, instead, merdly adopted Woodson v. Martin, 685 So.2d 1240(Fla.1996), which, in
turn, merely adopted the holding in HTP, Ltd. v. Lineas Aereas Costarricenses, SA., 685 So.2d 1238
(Fla.1996),that “fraud in the inducement” survives the Rule.

Therationde cited inHTP for findingthat fraud inthe inducement survivesthe Rule, however, does
not carry over with equal weight to mere negligent misrepresentation. This is true because fraud in the
inducement is more akin to intentiona misconduct, under which a party’s ability to fredy contact is
undermined by pre-contract deceit. 1d. at 1239-1240. Thus, PK Ventureswas not controlled by HTP or
Woodsen asit stated. Rather, it greatly expanded both cases and the reach of tort law, strongly undermining
contract law in the process.

Moreover, the Court inHTP aso recognized that “fraud inthe performance” isbarred by the Rule
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eventhough fraud under any color surely is amore serious wrong than any form of negligence. Viewedin
this light, the Court should revist PK Ventures and find that mere “ negligent misrepresentation” unattended
by fraud does not survive the Rule, particularly since parties have the ahility to protect againg the possibility
of negligent misrepresentations through contract negotiation and insurance.

Alterndtively, the Court should limit the “negligent misrepresentation” exception to learned
professonds or those who fal squardly within the confines of the Restatement(Second) of Torts § 552.
Sincethe Appellee’ semployeesclearly do not fal under either category, Appellants tort daims under this
theory lso should fall. See Palau Int’| Traders, Inc. v. Narcam Aircraft, Inc., 653 So.2d 412 (Fla. 3d
DCA 1995).

Fndly, the Court should also darify that the “negligent misrepresentation” exception, as opposed
to “fraud in the inducement”, has no place in products liability jurisorudence. A contrary condusion will
invitedl plaintiffs and their counsel to defeat their contracts inevery case by Smply dleging that the subject
manufacturer “negligently misrepresented” that the product would perform as intended, which should be
of no concern to the law of torts and must be governed by warranty law.

CONCLUSION

Appdlants cannot escape the fact they seek purdly economic lossesin tort because they failed to
protect their own economic intereststhrough contract or adequate insurance. Ineffect, they ask this Court
to “rewrite their contracts’ so they can avoid the ramifications of their own bad bargain.

This Court madeit clear in Florida Power & Light, however, that the judiciary should refrain from
injecting itsdf into this type of economic decison-making. While the Court moved far away from this
lessonin Moransais and Comptech, it can return to the strong foundation of Florida Power & Light,
Casa Clara, and AFM by regffirming that the Rule is the “fundamenta boundary” between the law of
contracts and torts and must be strongly and broadly applied to preserve freedom of contract.

In the end, the citizens of Florida do not deserve to bear the economic burden of those who fail to
protect themselves. A contrary concluson will surely cause contract law to "drown in a sea of tort,"
taking the UCC with it to awatery grave. Casa Clara, 620 So.2d at 1247,quoting East River, 476
U.S. at 866.
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1 Smply put, the basic function of tort law is to shift the burden of loss from the injured party to the one
causing theinjury, the latter of whomis presumed to be better suited to prevent the injury in the first place
and to bear the financia burden of same. Casa Clara, 620 So.2d at 1246.

2 This conclusion is supported by Moransais, which recognized that AFM is “sound’. However, the
Moransais court’ sattempt to limit AFM’ sreliance on the Rule by suggesting itsdecision* may have been
unnecessarily over-expansive [in ity reliance on the economic loss rule as opposed to fundamental
contractud principles” overlooked thefact that the Rule was adopted to protect those same* fundamentdl
contractud principles’.
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