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PRELI M NARY STATENMENT

Appel | ant, Byron Bryant, was the defendant at trial and wi ||l

be referred to as “Bryant”. Appel l ee, State of Florida, the
prosecution below will be notated as “State”. References wll
be as follows: initial brief - “IB"; appellate record fromthe
second trial (case number 94,902) - “2TR’; and postconviction
record - “PCR.” Supplenental records will be designated by the
synbol “S.” Al will be foll owed by the appropriate volume and

page nunber (s).

STATEMENT OF THE CASE AND FACTS

On February 6, 1992, Bryant was indicted for the nurder of
Leonard Andre and arned robbery with a firearm Bryant’s 1993
conviction and death sentence were reversed and remanded for a
new trial because the judge was absent during a read-back of

testinony without a valid waiver. Bryant v. State, 656 So.2d 426

(Fla. 1995). Retrial comenced on February 9, 1998 and on
February 13, 1998, the jury convicted Bryant of armed robbery
and first-degree nurder. (2TR V29 1041-42). On April 14, 1998,
the penalty phase began. Addi tional testinmony was taken on
Sept enber 10, 1998. (2TR V24 254, 268-70; V30 1055, 1065-1220,
V31 1247-1312). Bryant was sentence to death on Septenber 5,

1999 (2TR V31 1332-40).



On direct appeal, this Court found:

... On Decenber 16, 1991, at approximately 8 p.m,
Andre took the receipts of the day to the back of his
st ore. Shortly thereafter, two men came into the
store, one going to the back .... At gunpoint, one of
the men ordered Andre's wife to open the cash register
and demanded noney, whereupon she took noney fromthe
cash register and gave it to one of the intruders.
She then heard gunshots in the back of the store, and
the men ran out. She found her husband in the back of
the store lying on the floor with blood all around
him The autopsy determ ned that Andre had been shot
three tinmes at cl ose range.

Police devel oped Bryant as a suspect only after
several of his acquaintances contacted the police
about his involvenment in the nurder. Subsequent |y,
Bryant gave police a taped statement in which he
admtted to killing Andre during a robbery attenpt.
In his statenent to police, Bryant explained that he
was with three other nmen on the night of the incident
and was advised by one of them about the |ocation of
Andre's Market and that there was noney in the store.
Bryant went into the store and wal ked t owards t he back
: when Andre turned his back, Bryant pulled out his
gun. Andre began to struggle and westle with Bryant
over the gun, until Bryant got control of the gun and
shot Andre. When Andre continued to fight, Bryant
shot him again. After shooting Andre the third tine,
Bryant ran out of the store and left the scene.
Bryant admtted in his statement that he shot Andre
three times with a .357 nmagnum and admitted that he
had a ski mask in his possession. Bryant told the
detective that although he did not wear the ski mask,
he dropped it when he ran fromthe store. During the
investigation, a ski mask was found in the alleyway
near the market.

After returning home from the scene at Andre's
Mar ket, Bryant asked his girlfriend to dispose of the

gun he had used in the incident. C At trial,
however, Bryant denied any involvenent in the robbery
or killing, claimng his statement given to police was

the result of police coercion.



A jury found Bryant guilty as charged. After
Bryant waived his right to a jury for sentencing, the
trial judge inposed the death penalty for the
first-degree murder of Leonard Andre and life in
prison for the armed robbery. The court found three
aggravating circunstances applied to Bryant: he
previously had been convicted of a capital or violent
f el ony; the nmurder was committed during a robbery;
and the nurder was commtted for the purpose of
avoi ding or preventing a lawful arrest or effecting an
escape fromcustody.... The court found no statutory
mtigating circunstances and only one nonstatutory
mtigator, renmorse, but gave it very little weight.
The court concl uded that the aggravating circumnmstances
out wei ghed the mtigating circunstances, and sentenced
Bryant to death by electrocution for the first-degree
murder and life inprisonment for the arned robbery.

Bryant v. State, 785 So.2d 422, 426-27 (Fla. 2001).

In Bryant’'s direct appeal, he raised seven issues:

| - The lower tribunal erred in requiring the
Def endant to be shackl ed before the jury.

Il - Electrocution is cruel and unusual punishnment.

11 - The trial court erred in failing to properly
eval uate the non-statutory mtigating circumnmstances of
t he Defendant’s | ack of educati on.

IV - The lower tribunal erred in failing to []
evaluate the non-statutory mtigator t hat t he
Def endant | acked a positive rol e nodel.

V - The lower tribunal erred in determning that the
Def endant was conpetent to stand trial.

VI - The lower tribunal failed to exercise its
di scretion in evaluating the non-statutory mitigating
factor of Defendant’s neurol ogical inpairnent.

VIl - The death penalty 1is not proportionally
warranted in this case.

(PCR V2 265-396; V3 397-469).



Wth respect to the use of shackles, this Court found the
matt er preserved. It concluded that it was harmess error to
have failed to hold a hearing before ordering restraints used
given the trial judge's “first-hand know edge of Bryant’s
i nci dents of i nappropriate and dangerous courtroombehavi or” and
announcenent of the basis for his decision. Bryant, 785 So.2d at
429- 30.

In affirmng the sentence, this Court noted it “revi ews and
considers all the circunstances in a case relative to other
capital cases” and noted the aggravation in the case. 1d., at
436-37. This Court rejected Bryant’s argunent that the killing
was the result of the victim s resistance, not preneditation and
found the sentence proportional. [d. On May 9, 2001, rehearing
was denied and on April 5, 2001, Mandate issued.

Bryant’'s Septenber 5, 2001 Suprene Court petition for wit
of certiorari raised one issue:

VWhet her the anal ysis enpl oyed by the Florida Suprene

Court in permtting M. Bryant to appear shackled

before the jury at the guilt phase of his trial

violated his right toa fair trial before an inparti al
jury, as guaranteed by the Fifth, Sixth, Eighth and

Fourteenth Amendnment s to t he Uni t ed St at es

Constitution?

On Novenber 13, 2001, certiorari was denied (PCR V3 527-96; V4



597-617). Bryant v. Florida, 121 S.Ct. 557 (2001).1

During the Novenmber 4, 2002 status conference, Bryant's
collateral counsel noted that she and her client were in
di sagreenment and Bryant w shed her to w thdraw (SPCR 35-36).
Because Bryant was not present at the status hearing, the matter
was reset to the follow ng day so he coul d appear by telephone.
(SPCR 37-39, 41-47). At that hearing Bryant was apprised of
what had transpired previously (SPCR 53-58), and Judge Mounts
guesti oned hi mabout his desire to discharge coll ateral counsel.
Bryant voiced that he wanted counsel to withdraw due to a
perceived conflict arising fromof a law suit counsel had with
a fellow judge and col |l eague of Judge Mounts. (SPCR 59-80). At
t he Novenmber 12, 2002 continued hearing, Bryant announced he
woul d be signing the postconviction notion prepared by counsel .
( SPCR 92- 94) .

Al so on Novenber 12, 2002, this Court granted Bryant an
additional 30 days to file a postconviction notion. (PCR V4
630) . On November 20, 2002, Bryant filed his Initia
Post conviction Motion (PCR V1 1-69). The State noved to strike

it for non-conpliance with Florida Rule of Crimnal Procedure

! The sane day certiorari was denied, Bryant filed a pro se
nmotion in which he requested this Court recall its mandate and
order a new appeal because he had the sane counsel at trial as
on appeal. The nmotion was stricken. (PCR V4 619-28).

5



3.851 noting the deficiencies in the pleading. The hearings on
the matter were held Decenber 12th and 19th, 2002. (PCR V1 71-
79; SPCR 98-106, 111-14). As one of his final acts before
retiring, Judge Mounts struck the postconviction motion and
rendered the order on Decenmber 30, 2002 (PCR V1 83; SPCR 112-
13).

On January 16, 2003, Bryant filed a notion to amend or
suppl ement his initial postconviction notion. (PCR V1 84-86).
The State objected as there was no postconviction npotion
pendi ng, the tinme had expired for filing a rule 3.851 notion,
thus, the court |acked authority to permt either a suppl ement
or anmendnent, and Bryant’s only avenue for relief lay with this
Court’s grant of additional time to file a rule 3.851 npotion.
(PCR V1 87-107). Over the State’'s objection, Judge Wennet, who
was covering for Judge Brown, granted Bryant’s notion to anend.
(PCR 108; SPCR 118-23). On March 4, 2003, Bryant served his
anended nmotion (PCR V1 109-170) and on May 2, 2003, the State
responded and included an appendi x of relevant docunents. (PCR
V1 186- 766).

At the July 3, 2003 Case Managenent Conference before Judge
Brown, and in its response to the postconviction notion, the
St ate argued Judge Wennet erroneously granted Bryant |eave to

anmend when there was no notion pending and the one year plus



ext ensi on period had expired. The State posited that the court
was W thout jurisdiction; that Bryant should have noved this
Court for an extension, and absent such extension, the
postconviction notion was untinely, and had to be dism ssed
Also, the State submtted that Florida Rule of Crimnal
Procedure 3.851(f)(4) did not afford Bryant a nmethod of
circunventing the tine limts or pleading requirenments (PCR V6
36-40) . Judge Brown found the court |acked subject matter
jurisdiction due to the untinely filing of an anmended noti on and
failure to obtain |leave of this Court for an extension of tine
(PCR V4 786). Anticipating appellate review, the court ruled
that if it did have jurisdiction, Bryant was not entitled to
relief. (PCR V4 787-93). This appeal (SC03-1618) and a state

habeas corpus petition (SC04-83) followed.



SUMVARY OF THE ARGUNMENT

Issue | - Summary denial of relief was proper because
Bryant’s initial postconviction notion was stricken, his request
to amend was filed outside the extended time for filing a
postconviction notion, and there was no notion pending before
the trial court which could be supplenented or anended at the
tinme. Because the nmotion was filed beyond the one year plus
extension time, wthout neeting the requirenents of rule
3.851(d)2), Bryant’s only avenue for relief was to seek |eave
for an extension of time fromthis Court. Absent such | eave or
proper pleading, the court was without authority to consider the
noti on.

| ssue Il - The court properly denied relief upon finding
Bryant failed to present any facts supporting his clainms and
that the conclusory allegations were refuted by the record.
Moreover, the challenge to counsel’s decision regarding the
shackl i ng, suppression of Bryant’'s statements, the objection to
the avoid arrest aggravator, and Bryant’s absence during a
portion of voir dire were procedurally barred as issues which
either were or could have been raised on direct appeal.
Bryant’s conclusory clainms of i neffective assistance do not
overconme the bar.

| ssue 111 - The court properly denied relief because the



claims of ineffective assistance were legally insufficient and
procedurally barred. Moreover, trial counsel was successful in
preservi ng the shackling, suppression, and “avoid arrest” issues
for appeal, thus, Bryant’'s conplaint that counsel failed inthis
respect is refuted fromthe record. Bryant has not shown either
deficient performance or prejudice arising fromtrial counsel’s
representation.

| ssue 1V - Bryant waived his penalty phase jury, therefore,
the claimis legally insufficient, and he cannot challenge his

sentence based upon Ring. Lynch v. State, 841 So. 2d 362, 366

n.1 (Fla. 2003). Mreover, Ring is not retroactive and it has

no i npact upon Florida s death sentencing. Turner v. Crosby, 339

F.3d 1247 (11th Cir. 2003) (finding Ring is not retroactive);

Porter v. Crosby, 840 So. 2d 981, 986 (Fla. 2003) (noting “we

have repeatedly held that maxi mum penalty under the statute is
deat h and have rejected the other Apprendi argunents” including
t hat aggravators read to the jury nust be charged in indictnent,
submtted to jury and individually found by unanimus jury)

Bottoson v. More, 833 So. 2d 693 (Fla.) (rejecting claimthat

Ring invalidated Florida's capital sentencing schene), cert.

denied, 123 S.Ct. 662 (2002); MIls v. Moore, 786 So. 2d 532,

536-38 (Fla.) (determning death is the statutory maxinmum in

Florida), cert. denied, 532 U S. 1015 (2001).




ARGUMENT

| SSUE |
THE COURT PROPERLY FOUND | T DI D NOT HAVE
JURI SDI CTI ON BECAUSE BRYANT" S AMENDED
POSTCONVI CTI ON MOTI ON WAS FI LED BEYOND THE
PREVI OQUSLY EXTENDED TIME LIMT (restated)

Bryant argues Florida Rule of Crim nal Procedure 3.851(f) (4)
provi des for anmendnments of postconviction notion up to 30 days
prior to a schedul ed evidentiary hearing, provided “good cause”
is shown. (IB 9) It is Bryant’s position that the striking of
hi s November 20, 2002 initial postconviction notion established
“good cause”, thus, the court abused its discretion in finding
it lacked jurisdiction. The State disagrees. Bryant’'s initial
nmotion was stricken and the request to suppl ement or anend was
filed after the one year plus extension of tinme period to file
a postconviction nmotion had expired. As such, the court could
not consider the motion and found it [|acked jurisdiction.
Alternately, the notion was denied properly as it was beyond t he
filing deadline, no “good cause” was shown to file either alate
notion  or an anmendnment/suppl enentation to a stricken
post convi ction notion. Consequently, the court dism ssed the
notion correctly.

Jurisdiction, a question of law, is reviewed de novo. Seven

Hills, Inc. v. Bentley, 848 So.2d 345, 350 (Fla. 1st DCA 2003).
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Here, the court found it |acked jurisdiction to entertain
t he postconviction notion given the procedural history of the
case. On Novenber 13, 2001, the Suprene Court denied certiorari
review. Bryant, 121 S. Ct. at 557. This Court, on Novenber 12,
2002, granted Bryant a 30 day extension of time to file his

postconviction notion. See Bryant v. State, case nunber SC60-

94902 docket. On Novenber 20, 2002, an initial postconviction
motion was filed (PCR V1 1-69), however, it failed (1) to
include a copy of the judgnent and sentence; (2) to contain
claims separately pled with detailed factual support; and (3)
to give a basis for raising issues which either were, should
have been, or could have been raised on direct appeal. The
State’s request to strike the pleading was granted (PCR V1 71-
79, 83; SPCR 112-14).

On January 16, 2003, presenting the sane reasons as he did
when argui ng agai nst the striking of his postconviction notion,
Bryant sought | eave to suppl enent or amend the stricken notion.
(PCR V1 84-86). The State objected and clained: (1) the tine
period had expired for seeking reconsideration of the striking
of the motion; (2) the time for filing a postconviction notion
had expired and Bryant was required to request perm ssion from
this Court for an extension of tinme; and (3) rule 3.851(f)(4)

did not provide for such amendment s/ suppl ement ati ons especially

11



given the fact the notion had been stricken, and thus, there was
nothing to anmend or supplenment. (PCR V1 87-107). Over the
State’s objection, Bryant was given 30 days to anmend his notion
ostensi bly because it was assuned this Court would not bar the
filing of a postconviction notion by a capital defendant (SPCR
123). This issue was re-addressed during the Case Managenent
Conference and the court ruled it |acked jurisdiction.

Rul e 3.851(d)(2) provides: “No notion shall be filed or

considered pursuant to this rule if filed beyond the tine

l[imtation provided in subsection (d)(1) unless it alleges” (1)
newly discovered evidence; (2) retroactive application of
f undament al constitutional right; or (3) “postconviction
counsel, through neglect, failed to file the notion.” (enphasis
supplied) Bryant alleged none of these factors. | nst ead, he
cl ai med bel ow, as he clainms here, that “good cause” was shown to
all ow for an anended notion nmerely because the initial notion
was stricken. Clearly, under rule 3.851(d)(2), the court could
not consider Bryant’s nmotion. As such, the court was without
jurisdiction.

Mor eover, on February 4, 2003, the court was wthout
authority to grant Bryant tinme to file an anmended noti on as the
time limt, including the extension period, for filing a

postconviction notion had expired. Permtting the filing of an

12



untimely postconviction notion is beyond the jurisdiction of the
trial court. Under rule 3.851(d)(5), it is only this Court
which may grant a defendant |leave to file a postconviction
noti on beyond the one year tine limtation. Such leave is
granted only after the defendant’s “counsel makes a show ng of
good cause for counsel’s inability to file the postconviction
pl eading within the 1-year period established by this rule.”
Foll owi ng the striking of the initial notion, Bryant refused to
seek an extension of tinme from this Court. Because the rule
does not provide for a trial judge to grant an extension, the
court was w thout jurisdiction here. Such forms a valid,
alternate argunent supporting Judge Brown’s August 8, 2003
finding of a lack of jurisdiction. (PCR V5 786).

However, should this Court find that under the broadest
sense of the term the trial court had subject matter
jurisdiction, the notion was denied properly as it was not only
untimely, but t he amendnent/suppl ementation was granted
erroneously given the fact there was no postconviction notion
pendi ng before the court at the tinme of the February 4, 2003
ruling. Such amendment was inproper under rule 3.851(f)(4).

As noted above, it is proper to deny relief summarily where
a postconviction notion has been filed beyond the stated tine

limtations and no valid basis for the untineliness has been

13



establi shed, |et alone pled. Under the facts of this case,
Bryant had until Decenber 13, 2002 to file a proper
postconviction notion. While a nmotion was filed, it was
stricken for failure to conply with the pl eading requirenents of
rule 3.851(e)(1l). Bryant did not seek |eave of this Court for
additional time to file a proper pleading. Also, the anmended
nmotion was not filed until March 4, 2003, well beyond the tine
[imt this Court set. Bryant never conplied with the pleading
requi renents of rule 3.851(d)(2) to explainthe delay. Cf. Smth
v. State, 828 So.2d 409, 409 (Fla. 4th DCA 2002) (affirmng
sunmary deni al where notion filed beyond rule’ s tine limtation
and defendant failed to plead basis for excusing untinmely
notion). Hence, the court was not pernmitted to consider the
notion and relief was denied properly.

Further, rule 3.851(f)(4) does not permt anendnments where
there is no noti on pending. The prior notion had been stricken.
Contrary to Bryant’s argunment (IB 9), this rule does not apply
here and does not furnish a basis for relief.

Rul e 3.851(f)(4) provides:

(4) Amendnents. A notion filed under this rule

may be amended up to 30 days prior to the evidentiary

hearing upon notion and good cause shown. The trial

court may in its discretion grant a notion to anend
provided that the notion sets forth the reason the

claim was not raised earlier and attaches a copy of
the claimsought to be added. G anting a notion under

14



this subdivision shall not be the basis for granting

a continuance of the evidentiary hearing unless a

mani fest injustice would occur if a continuance was

not granted. |If amendnent is allowed, the state shall

file an amended answer within 20 days after the

amended notion is filed.
(enmphasis supplied). This rule contenpl ates where “good cause”
is established, anmendnents may be authorized up to 30 days prior
to a schedul ed evidentiary hearing. Good cause is defined as a
showi ng why t he defendant did not raise the claimin his initial
postconviction nmotion. A reading of the rule in its entirety,
and giving effect to each sentence, establishes not only a tine
limt for anmending the postconviction notion, but that a

properly filed postconviction notion nust exist and that the

def endant nust be requesting the opportunity to add a new claim

"It is axiomatic that all parts of a statute nust be read
together in order to achieve a consistent whole. Wher e
possi ble, courts nust give full effect to all statutory

provi sions and construe rel ated statutory provisions in harnony

with one another." Forsythe v. Longboat Key Beach Erosion

Control Dist., 604 So.2d 452, 455 (Fla. 1992) (citations

om tted). As such, rule 3.851(f)(4) requires that a
post convi ction notion be pending and that the anmendnent 1is to
add a new claim not the subm ssion of an entirely new

postconviction notion in an attenpt to rectify prior pleading
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defi ci enci es.

Here, Bryant asks this Court to find that the trial court
had the authority to grant I|eave to anmend the initial
postconviction notion because an evidentiary hearing had not
been set. Again, Bryant suggests that “good cause” was shown
merely because his notion had been stricken. Wre this Court to
read the rul e as Bryant suggests, full effect would not be given
to each sentence of rule 3.851(f)(4) or other provisions of the
rule. Also, it would be giving the |ower tribunal authority not
provi ded by the rule

VWhen there is no notion pending, permtting a defendant to
amend a prior stricken notion allows him to circunvent
provi sions of rule 3.851. To find the amendnent proper woul d
allow Bryant to evade rule 3.851(d) requiring that a
postconviction notion be filed within one year of the tinme the
conviction beconmes final. See Fla. R Crim P. 3.851(d)(2) and
(5. He would be circunventing rule 3.851(e) requiring that a
sufficiently pled notion be filed detailing the judgnment under
attack, the disposition of all appellate issues, the nature of

the relief sought, and a detailed basis for each factual and

| egal claimraised. Bryant would have this Court once again
permt the filing of shell notions, thereby, extending
unilaterally the time for filing a postconviction notion and

16



di sregarding the requirenment that such be fully pled. G ven
this, on July 3, 2003, when the matter was revisited, the
sunmary deni al was proper as the new notion should never have
been permtted wi thout authorization fromthis Court. Because
the amended motion was not timely and not fully pled, rule
3.851(d)(2) required that it not be considered by the tria
court.

Nonet hel ess, even if the court erred in dismssing on
jurisdictional grounds, the court alternately ruled on clains.
Utimately, Bryant obtained his Circuit Court review, the denial
of which are addressed in Issues Il through IV bel ow.

| SSUE |1
SUMMARY DENIAL OF BRYANT'S CLAIMS OF
| NEFFECTI VE ASSI STANCE OF GUI LT AND PENALTY
PHASE COUNSEL WAS CORRECT AS THE | SSUES WERE
El THER LEGALLY | NSUFFI CI ENT, PROCEDURALLY
BARRED, AND/ OR MERI TLESS (rest at ed)

It is Bryant’s contention that summary deni al was inproper
as counsel rendered ineffective assistance and there were
di sputed factual issues regarding the shackling and confession
issues (IB 11, 14, 18-19). Bryant alleges counsel was
ineffective for failing to: (1) properly handle the shackling
issue; (2) “dispute and preserve for appeal” the confession

i ssue; (3) challenge the “avoid arrest” aggravator; and (4) stop

t he proceedi ngs until Bryant was present for jury selection. As

17



a fifth claim he asserts the cunmulative effect of the errors
denied hima fair trial (IB 11, 13). Taking the sub-clains in
turn, Bryant has failed to establish entitlement to an
evidentiary hearing as each was either legally insufficient,
procedurally barred, or refuted fromthe record. Consequently,
there is no cumulative error and the court’s order nust be
af firmed.

A trial court’s sumary denial of a postconviction notion

will be affirmed where the law and conpetent, substanti al

evi dence support its findings. Diaz v. Dugger, 719 So.2d 865,

868 (Fla. 1998). In Lucas v. State, 841 So.2d 380, 388 (Fla

2003), this Court stated that: “To uphold the trial court's
sunmary denial of clainms raised in a 3.850 notion, the clains
nmust be either facially invalid or conclusively refuted by the
record. Further, where no evidentiary hearing is held below, we
must accept the defendant's factual allegations to the extent

they are not refuted by the record.” See State v. Coney, 845

So.2d 120, 134-35 (Fla. 2003); Peede v. State, 748 So.2d 253

257 (Fla. 1999).
In order to be entitled to relief on an ineffective

assi stance claim Strickland v. Washi ngton, 466 U.S. 688 (1984)

requires Bryant denonstrate (1) “that counsel's performnce was

deficient,” meaning that counsel made errors so serious that he

18



was not functioning as the counsel guaranteed by the Sixth

Amendnent; and (2) that prejudice resulted. Strickland, 466 U.S.

at 687. Recently, this Court re-affirned the two-prong

Strickland anal ysi s.

First, a defendant nust establish conduct on the part
of counsel that is outside the broad range of
conpetent performance under prevailing professional
st andards. See Kennedy v. State, 547 So.2d 912, 913
(Fla. 1989). Second, the deficiency in counsel's
performnce nust be shown to have so affected the
fairness and reliability of the proceedings that
confidence in the outconme is underm ned. See id.; see
also Rutherford v. State, 727 So.2d 216, 219 (Fla.
1998). ...

Davis v. State, 28 Fla.L.Wekly S835, 836 (Fla. Novenber 20,

2003) .

“Judicial scrutiny of counsel's performance nust be highly
deferential” and the “distorting effects of hindsight” nust be

elimnated. Strickland, 466 U S. at 689. “[A] court nust

i ndul ge a strong presunption that counsel's conduct falls within
t he wi de range of reasonabl e professional assistance.” |d.

l. The standard for counsel's performance s
"reasonabl eness under prevailing professional norns.”
Strickland v. Washington, 466 U S. 668, 104 S.C.
2052, 2065, 80 L.Ed.2d 674 (1984); accord Wllianms v.
Taylor, --- US ----, 120 S.Ct. 1495, 1511, 146
L. Ed. 2d 389 (2000) (nost recent decision reaffirmng
that nerits of ineffective assistance claim are
squarely governed by Strickland). The purpose of
ineffectiveness review is not to grade counsel's
performance. See Strickland, 104 S.Ct. at 2065; see
also White v. Singletary, 972 F.2d 1218, 1221 (1l1lth
Cir. 1992) ("We are not interested in grading | awers'
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perfor mances; we are interested in whether the
adversari al process at trial, in fact, wor ked
adequately."). W recognize that "[r]epresentationis
an art, and an act or om ssion that is unprofessional
in one case my be sound or even brilliant in
another." Strickland, 104 S.Ct. at 2067. Di fferent
| awyers have different gifts; this fact, as well as
differing circunst ances from case to case, neans the
range of what m ght be a reasonabl e approach at trial
must be broad. To state the obvious: the tria
| awyers, in every case, could have done sonet hing nore
or sonething different. So, om ssions are inevitable.
But, the issue is not what is possible or "what is
pr udent or appropri at e, but only what IS
constitutionally conpelled."' Burger v. Kenp, 483
us 776, 107 S.C. 3114, 3126, 97 L.Ed.2d 638
(1987) (enphasi s added).

12 "The test for ineffectiveness is not whether

counsel could have done nore; perfection is not
required. Nor is the test whether the best crimna
def ense attorneys m ght have done nore. | nstead the
test is ... whether what they did was within the 'w de

range of reasonable professional assistance.’
Waters, 46 F.3d at 1518 (en banc) (citations
om tted) (enphasi s added).

Chandler v. U.S., 218 F.3d 1305, 1313 n.12 (11th Cr. 2000).

(1) The shackling issue - Bryant clainms he was inproperly

shackl ed and that “counsel failed to object to and preserve the
i ssue for appellate review” (1B 13). |In support, Bryant states
counsel “failed to refute evidence of petitioner’s prior violent
courtroom behavior and failed to dispute that any of the acts
had occurred.” (IB 14) Further, he contends counsel failed to
proffer evidence that: (1) the trial court erred; (2) Bryant

exhi bited appropriate courtroom behavior after the 1993
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sentencing; or (3) that Iless restrictive restraints were

available (1B 14).
In resolving the issue below, the court stated:

6. Bryant's claimof ineffective assistance of
counsel wth respect to the shackling issue is
procedurally barred because the use of shackles was
conpletely resol ved on appeal, and the Fl ori da Suprene
Court found defense counsel both tinmely objected and
made the request that the trial court nake an inquiry
into the necessity for the shackl es. The defense
counsel s request for the inquiry preserved the issue.
Bello v. State, 547 So. 2d 914, 918 (Fla. 1989); See,
e.g. Taylor v. State, 28 FLW D1522 (4th DCA July 2,
2003) .

7. Further, the claimis legally insufficient
and conclusory. Defendant fails to explain what tri al
counsel could have done, given that there was no
factual dispute with respect to the observations Judge
Mounts personally made during Bryant’'s first trial,
nor was there a factual issue as to the subsequent
charge of aggravated assault, nor as to the book-
throwng incident directed at Circuit Judge Walter

Col bat h. Finally, Defendant asserts no facts to
support a claimthat, but for trial counsel’s actions,
the result would have been different. Thus, under

Strickland v. Washington, 466 U S. 688 (1984),
Def endant’s claimfails.

(PCR V5 787). This is supported by the record as counse
protested the need for restraints, preserved the matter for
appeal, discussed Bryant’s courtroom behavior, and addressed
| ess visible restraints. Mreover, this Court reviewed the use
of restraints and found shackling proper, thus, no prejudice can
be shown.

As he did below (PCR V1 114-15, 137-42), Bryant fails to
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allege facts in support of his allegations of deficient
performance. Br yant presented nothing but concl usory
al l egations that counsel failed to take certain actions. For
exanpl e, Bryant all eged counsel failed to challenge the validity
of the information used to require restraints or to dispute that
a book was thrown at another judge. (PCR V1 114). Such is an
insufficiently pled claim subject to summary deni al. Ragsdal e
v. State, 720 So.2d 203, 207 (Fla. 1998) (stating although
courts are encouraged to conduct evidentiary hearings, a

conclusory claim“is insufficient to allow the trial court to
exam ne the specific allegations against the record"); Kennedy
v. State, 547 So.2d 912, 913 (Fla. 1989) (opining “def endant may
not sinmply file a nmotion for post-conviction relief containing
conclusory allegations that his or her trial counsel was
i neffective and then expect to receive an evidentiary hearing").
As his amended notion reveals, and as pled here, Bryant has
of fered no facts which counsel should or could have offered to
chal l enge the use of restraints or further preserve the matter
for appeal. This pleading deficiency precludes review of
counsel s performance agai nst the record.

I n the Case Managenent Conference, when asked what factual

di sputes exist, postconviction counsel infornmed the court that

she could not dispute that the chair throwi ng incident took
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pl ace, but that counsel should have argued Bryant was no | onger
vi ol ent based upon the time between the first and second trials.
Col | ateral counsel suggested that prison records should have
been produced. She asserted that Bryant had had many court
heari ngs where he acted properly, however, she adm tted Bryant
had been shackled or wore a stun belt then. (PCR V6 31-32).
Even with this additional opportunity to support his claim
factually, Bryant could not and did not offer anything to
di spute his prior violent outbursts. Hence, his claimon this
i ssue was conclusory and summary deni al was proper. Ragsdale,
720 So.2d at 207.

The propriety of the use of shackl es was found preserved for

appeal and rejected by this Court. See Bryant, 785 So.2d at 429-

30. Hence, as the court found, the matter was procedurally
barred. “lssues which either were or could have been litigated
at trial and upon direct appeal are not cognizable through

collateral attack." Mihanmad v. State, 603 So.2d 488, 489 (Fla.

1992); Spencer v. State, 842 So.2d 52, 60-61 (Fla. 2003); Vining

v. State, 827 So.2d 201, 218 (Fla. 2002); Smith v. State, 445
So.2d 323, 325 (Fla. 1983). It is inappropriate to use a
di fferent argunent, such as ineffective assistance of counsel,

to re-litigate the same issue. State v. Riechmann 777 So.2d

342, 353 n.14 (Fla. 2000) (finding clainms procedurally barred
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because defendant was couching them in terms of ineffective
assi stance when they had been raised and rejected on direct

appeal ) ; Medina v. State, 573 So. 2d 293, 295 (Fla. 1990)

(holding “[a] Il egati ons of ineffective assistance cannot be used
to circunvent the rule that postconviction proceedi ngs cannot
serve as a second appeal ).

Turning to the nerits of the ineffectiveness claim on
retrial, counsel argued that although Bryant behaved i nproperly
when the verdict was read in his first trial, he had behaved
appropriately since and requested an evidentiary hearing on the
necessity of restraints. (2TR V23 29-31; V28 743-47). Upon
deni al of the hearing, counsel sought |eave to appeal, which
i kewi se was denied (2TR V23 44-45). The record establishes
counsel objected to the use of restraints, challenged the
court’s reliance upon the prior violent courtroom and jail
behavi or given their alleged stal eness, discussed |ess visible
restraints, requested an evidentiary hearing, and raised the
issue pre-trial, during voir dire, and prior to Bryant
testifying as well as including the matter as a basis for a new
trial (2TR V17 3003-03; V23 29-31, 44-45; V28 743-47). Counse
cannot be faulted for not disputing unassailable facts such as
the chair and book throwing incidents, and the aggravated

battery charge received in jail while awaiting retrial. Nor
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shoul d counsel be blanmed for the adverse ruling.
Wth respect to the allegation that |ess restrictive

restrai nts shoul d have been considered, the matter is barred as

it was addressed on direct appeal. Considering the matter, this
Court stated: “It should also be nentioned that, fromthe very
outset of Bryant's retrial, the judge offered Bryant the

opportunity to wear an electronic restraining belt which could
be conceal ed underneath his clothing--and woul d not have been

visible to the jury. Insofar as Bryant conplains about the

visibility of the restraints, he has only hinself to blanme.”

Bryant v. State, 785 So.2d 422, 431, n.6 (Fla. 2001) (enphasis

supplied). Such unquestionably refutes Bryant’s allegation here
and offers himno basis for relief.

Prej udi ce has not been established. By failing to proffer
facts calling into question the evidecne relied upon at trial
and appeal, Bryant is unable to show that, but for counsel’s
actions, the result of the proceedi ng woul d have been different.
Undi sturbed is the fact Bryant displayed violent courtroom
behavi or and was vi ol ent while incarcerated before his re-trial.
Referring to the “chair throwi ng” incident, Judge Mounts stated
he had “never seen a nore violent act in a Court of Law.” By
receiving confirmation fromthe prosecutor that the State was

proceeding on the 1998 aggravated battery commtted while
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awaiting retrial, Judge Mounts recognized Bryant’s continued
vi ol ent behavior and rejected any contention of a change in
circumstances (2TR V28 744). This Court found such was a valid
basis for shackles. Bryant, 785 So.2d at 429-30. Judge Munts
had the discretion to order restraints and based upon his
per sonal know edge of Bryant’'s behavior, such was appropriate.?
For further analysis see Issue I11(1).

(2) The confession issue - Here, Bryant all eges counsel was

“ineffective for failing to preserve properly as an appellate
issue the trial court’s erroneous order denying defense notion
to suppress the defendant’s statenents as involuntary” and for
“failing to obtain a false confession expert to testify at the
suppression hearing.” (1B 12). 1In his notion, Bryant alleged:

(b) Trial counsel was ineffective in failing to

suppress the defendant’s statenents. Trial counse
was ineffective in failing to preserve this issue for
di rect appeal. This failure was prejudicial to the
def endant because there was no other evidence |inking
the defendant to the crine, such as wtness
identification or physical evidence. Def endant’ s

al l eged coerced statements were the only evidence
i nking defendant to the instant crinme.

2 |llinois v. Allen, 397 U S. 337, 343-44 (1970) (finding
due to defendant’s conduct he may forfeit right to appear free
of physical restraints); Derrick v. State, 581 So.2d 31, 35
(Fla. 1991) (finding shackling proper); Correll v. Dugger, 558
So. 2d 422, 424 (Fla. 1990); Stewart v. State, 549 So.2d 171,
173-74 (Fla. 1989); Diaz v. State, 513 So.2d 1045, 1047 (Fl a.
1987) .
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(g) Trial counsel was ineffective for failing to
preserve as an appellate issue the trial court’s
erroneous order denying defense’s notion to suppress
the defendant’s statenments as involuntary. Tri al
counsel was ineffective for failing to preserve as an
appellate issue the trial court’s erroneous order
denyi ng defense’s notion to suppress the defendant’s
arrest based on |l ack of probabl e cause.

(PCR V1 115, 120). The acconpanyi ng nenorandum of | aw cont ai ned
the statenment that counsel failed to preserve for appellate
review the denial of the notion to suppress and the issue of
| ack of probable cause to arrest. (PCR V1 138). Unrelated to
the ineffectiveness claim and wthout any reference to
counsel’s actions, Bryant presented two stand al one clains of
(1) “That the conviction was obtained by a violation of the
privilege against self-incrimnation; that the conviction
obtai ned was due to use of evidence obtained pursuant to an
unl awful arrest” (PCR V1 124-31) and (2) “That the conviction
was obtai ned by use of a coerced confession.” (PCR V1 131-33).

Of inport is the fact that Bryant did not allege in his
witten pleading below that counsel should have obtained a
“fal se confession” expert. That allegation was raised for the
first tinme at the Case Managenent Conference, and even then,
Bryant did not identify the expert or outline what he woul d say
beyond “whet her the confession was coerced” and whet her Bryant
was telling the truth or lying during his police statenment. Wen

pressed, collateral counsel offered that trial counsel was
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ineffective because he did not explore the possibility of
getting a fal se confession expert to testify. (SPCR 26-27). The
St ate responded that this was the first tine Bryant was all egi ng
i neffectiveness based upon the failure to obtain a “false
confessi on” expert, but that the confession issue was addressed
at trial and could have been raised on direct appeal. (SPCR 44-
45) . Moreover, the witten pleading and record reveal ed that
counsel, based upon the first and second trials, did claimthe
conf essi on was coerced, but on the grounds that Bryant’s nother
was offered in exchange for the confession or that a detective
brandi shed his weapon in the interview room (S2TR V2 166-253).

The trial court resolved the matter as foll ows:

8. Defendant’s claim that trial counsel was

i neffective relative to failing to suppress

Def endant’ s statenent is procedurally barred because

trial counsel did nove to suppress and di d obj ect when

the statenment was admtted at trial. Thus, the claim

coul d have been rai sed on appeal, although it was not.

Def endant fails to assert any factual basis for his

claim that trial counsel could have done nore to

preserve the matter for appeal. This Court finds that

the clai mthat counsel was ineffective in this respect

is legally insufficient.
(PCR V5 787-88). The court denied the clainms challenging the
validity of the confession stating: “Defendant clains that he is
entitled to post conviction relief because his confession was

obtained followi ng an unlawful arrest and was coerced. These

claims are procedurally barred, having been preserved and not
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rai sed on appeal.” (PCR V5 792, 120).

Her e, Br yant limts hi s chal | enge to counsel’s
ef fectiveness. As evidence of disputed facts, Bryant all eges a
factual determ nation was necessary to show counsel was
deficient in not listing/calling famly menbers and a “false
confession expert” to dispute the confession and finding of
pr obabl e cause (1B 15).

The al | egati on about not calling fam |y nmenbers was not nade
in connection with the i neffectiveness clai mbel ow, and as such,
is not preserved for appellate review It is well established
that for an issue to be preserved for appeal, it nust be
presented to the | ower court and “the specific | egal argunment or
ground to be argued on appeal nust be part of that presentation

if it is to be considered preserved.” Archer v. State, 613

So. 2d 446 (Fla. 1993). See Steinhorst v. State, 412 So. 2d 332,

338 (Fla. 1982).

Mor eover, neither below nor here, has Bryant alleged what
the famly nmenbers or “false confession expert” would present,
or that they were available at the time of the trial.
Consequently, he has not net the pl eadi ng requirenments necessary
for an evidentiary hearing. Ragsdale, 720 So.2d at 207; Kennedy,
547 So.2d at 913. Such supports the finding of |egal

i nsuf ficiency.
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Simlarly, Bryant alleges counsel was ineffective for
proceeding to trial not “properly prepared to present evidence
to support said defense” (IB 16). This allegation was not

presented below, thus it is unpreserved. Steinhorst, 412 So. 2d

at 338. It also is devoid of factual support, is nmerely
conclusory, and does not present a basis for remanding for an
evidentiary hearing. Ragsdale, 720 So.2d at 207; Kennedy, 547
So. 2d at 913.

The claimis procedurally barred. At trial, counsel noved
to suppress Bryant’s statenent on the grounds there was no
probabl e cause to arrest and that the statenment was coerced.
Counsel objected when the statenent was admtted at trial. (2TR
V28 808-09, S2TR V2 166-253). The suppression issue could have
been raised on appeal, but was not, thus it is barred from
review as the ineffectiveness claimis nothing nore than an
attenpt to overcome the bar to obtain a second appeal.

Muhammmad, 603 So.2d at 489. See Asay v. State, 769 So.2d 974,

989 (Fl a. 2000) (finding “one sentence” conclusory all egation of
i neffectiveness is inproper pleading and attenpt to relitigate

procedurally barred claim; Freeman v. State, 761 So.2d 1055,

1067 (Fla. 2000); Harvey v. Dugger, 656 So.2d 1253, 1256 (Fla.

1995); Medina, 573 So.2d at 295 (holding collateral proceedings

cannot serve as second appeal). Mor eover, merely because a
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defendant is able to find an expert years later to give a nore
favorable opinion does not establish that counsel was

ineffective. Elledge v. Dugger, 823 F.2d 1439, 1446 (11th Cir.)

(opining “[mMerely proving that soneone--years | ater--1ocated an
expert who will testify favorably is irrelevant unless the
petitioner, the eventual expert, counsel or sone other person
can establish a reasonable |ikelihood that a simlar expert
could have been found at the pertinent time by an ordinarily

conpetent attorney using reasonably diligent effort”), nodified

on ot her grounds, 833 F.2d 250 (11th Cir. 1987).

Bryant’s reliance upon Tejada v. Dubois, 142 F.3d 18, 25

(1st Cir. 1998) and Washington v. Texas, 388 U.S. 14, 19-20

(1967) is misplaced here. The question before this Court is
whet her an evidentiary hearing should have been granted to
resolve disputed facts. The recent allegation that counsel
failed to present an unidentified defense is not the issue.
Further, the record reveals that the confession was chall enged
at t he suppressi on heari ng. Hence, there was no
unconstitutional failure in the adversarial process. Counsel
may not be deenmed deficient nerely because the court ruled

agai nst him Bush v. Wainwight, 505 So.2d 409, 411 (Fla. 1987)

(finding counsel’s |ack of success on actions pursued follow ng

sound defense strategies “augurs no ineffectiveness of
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counsel ”); Songer v. State, 419 So.2d 1044 (Fla. 1982).

Swafford v. Dugger, 569 So.2d 1264, 1266 (Fla. 1990) (noting

"[a]fter appell ate counsel raises an issue, failing to convince
this Court to rule in an appellant’s favor is not ineffective
performance."). The court denied the suppression notion after
consi deration, thus, the evidence was presented properly to the
jury. Bryant has not shown deficient perfornmance or prejudice.
Rel i ef nmust be denied. For further analysis see Issue I11(2).

(3) The avoid arrest aggravator - It is Bryant’s position

counsel was ineffective in not challenging the avoid arrest
aggravat or, and that there was no evidence supporting
aggravator. (IB 11). The court properly denied relief. (PCR V5
789) .

The challenge to counsel’s actions related to the avoid
arrest aggravator is legally insufficient and barred. The
thrust of the claim as it was below, is that the record does
not support the aggravator, thus, counsel was ineffective for
not challenging it. Yet, Bryant fails to identify what evi dence
counsel should have offered to dispute the aggravator. The
cl ai m was deni ed properly as conclusory. Kennedy, 547 So. 2d at
913.

Mor eover, counsel challenged this aggravator at trial (2TR

V13 2298-2308; V30 1221-22; S2TR V2 258-60, 263). As such, he
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cannot be deened deficient under Strickland nmerely for obtaining

an adverse ruling. Giffinv. State, 866 So.2d 1, 16 (Fla. 2003)

(finding counsel's perfornmance cannot be deened deficient when
he raised the very sane suppression issue at trial as was
conmpl ai ned of on collateral review); Bush, 505 So. 2d at 411.
In his postconviction notion, as well as here, Bryant nerely
recasts a direct appeal issue as one of ineffective assistance.
This gives another basis for affirmng the summary denial of

relief. Schwab v. State, 814 So.2d 402, 413 (Fla. 2002) (barring

review of ineffectiveness <claim contesting propriety of
aggravator which was nothing but veiled attenpt to reargue

rejected appellate clainm; Rutherford v. State, 727 So.2d 216,

218-19 n. 2 (Fla. 1998) (finding claim which could have been
rai sed on appeal even though now couched as ineffectiveness of

counsel was procedurally barred); Rivera v. State, 717 So.2d

477, 480 n.2 (Fla. 1998); Cherry v. State, 659 So.2d 1069, 1072

(Fla. 1995).

At trial, counsel argued the nurder was not commtted in
order to facilitate Bryant’s escape (2TR V30 1221-22; S2TR V2
258- 60, 263). The judge found otherw se, and noted the hom ci de
victimwas “effectuating a |awful citizen's arrest” and Bryant
killed him during the detention and for the purpose of

preventing or avoiding the citizen’s arrest and eventual police
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arrest. (2TR V22 3860-64). This rested in |large nmeasure upon
Bryant’ s confessi on:

So um the we up to the front of the store westling
so it was like this man strong, he started to get on
top of me now So, I'mtrying with all ny mght to
push him off nme. So, then, um he turned his hand a
| oose. He |oosed his hand from the gun sone kind of
way to try to, you know, push off. So then he rolled
on the side, he wasn’t on top of ne no nore, he rolled
over like on his side. And when he rolled over on his
side, then |I got control of the gun, then I shot him
one time. So then he was still fighting with nme. He
aint, he didn't give up. So, then | shot him again

the he just hollered again, but he was still fighting
with me. | was pulling away, but he was still hol ding
on. So, | shot him the third tinme, then he just
hollered for his wife. When | shot himthe third tinme
| just used all the force that | had and |I pushed hi m
off me and | pulled away. Then when | got up, | was
finna (sic) run out the store. Then he grabbed a hol d
to nmy pants |eg. He was you know, he was still

hollering like that. But he was trying to hold ne at
the same time. The | yanked ny pants away from then
| ran out and junped in the car.

We was struggling and it was |ike both of us was
fighting for our life. And nmy only out, the only way
| could | eave that store was to shoot him
(2TR V28 821-23, 832).
Al t hough t he "avoi d arrest” aggravator usually is associ at ed

with homcides of police officers, it my be found where a

witness is killed. Riley v. State, 366 So.2d 19, 22 (Fla

1978). The State nust show something nmore than the victinms
death; the State must show that witness elimnation is the

dom nant purpose of the nurder. Ceralds v. State, 601 So. 2d
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1157, 1164 (Fla. 1992). MWhile transportation of the victimto
a renote |ocation before the nurder has supported the “avoid

arrest” aggravator, see Feenie v. State, 648 So. 2d 95 (Fla.

1994); Preston v. State, 607 So.2d 404 (Fla. 1992) and Cave V.

State, 476 So.2d 180 (Fla. 1985), such is not a required fact.
This Court has considered other factors such as “whether the
def endant used gl oves, wore a nmask, or made any incrimnating
statements about wtness elimnation; whether the victins
of fered resistance; and whether the victins were confined or
were in a position to pose a threat to the defendant” in order

to determine if the aggravator was established. Farina v. State,

801 So.2d 44, 54 (Fla. 2001). See Philnore v. State, 820 So.2d

919, 935 (Fla. 2002) (affirm ng avoid arrest aggravator where
def endant confessed that killing was to facilitate escape);

Consalvo v. State, 697 So.2d 805, 819 (Fla. 1996) (judging avoid

arrest aggravator proven where victim knew defendant, was
pressing charges for prior crinme, and awoke during burglary

threatening to call police); Harvey v. State, 529 So.2d 1083,

1087 (Fla. 1988) (finding avoid arrest aggravator where victins
knew assailants and defendants discussed killing victins to

avoid detection), vacated on other grounds, 28 Fla. L. Wekly

S513 (Fla. Jul 03, 2003) (finding ineffective assistance of

counsel for conceding guilt).
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The facts of this case differ significantly from Hurst v.
State, 819 So.2d 689, 695 (Fla. 2002) where the State did not
seek the aggravator and the jury was not instructed, but the
court found it upon the specul ative evidence Hurst killed even
t hough he could have conpleted the robbery without killing and
di d not want the victimto see his face. Here, Bryant entered
the store without a nask, although one was dropped while
fleeing, grappled with the owner over the gun, then confessed
that he shot the victimthree tines at point blank range with a
. 357 magnum revolver in order to escape the scene. Br yant
confessed he had to shoot the victim to break free of M.
Andre’s grasp and | eave the store. (2TR V28 821-23, 832). M.
Andre’s murder was nore than the result of a robbery gone awy.
Clearly, Bryant’s sole motivation for the shooting, as he
confessed, was to elimnate M. Andre who was the robbery victim

and was detaining him Floyd v. State, 850 So.2d 383, 406 (Fl a.

2002) (noting avoid arrest aggravator nay be based on
def endant's statenments describing notivation for killing).
Counsel s representation with respect to the aggravator did
not result in prejudice as the factor is supported by the
record. This Court has noted that it has an i ndependent duty to
review the sufficiency of the evidence and sentence

proportionality. Jennings v. State, 718 So.2d 144, 154 (Fla.
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1998) . The proportionality assessnment necessitates that this
Court review “all of the aggravating and mtigating factors,
including their nature and quality according to the specific
facts of this case.” 1d. Such review was done in Bryant’s case
upon this Court’s recognition that Bryant did not chall enge the
avoi d arrest aggravator on appeal. Bryant, 785 So.2d at 436-37.
This Court identified no deficiency in the aggravation found by
the trial court. Bryant, 785 So.2d at 436-37. Clearly, the
avoid arrest aggravator rests wupon substantial conpetent
evidence, and this Court’s prior reviewshows that the result of
t he proceedi ngs were not underm ned. Moreover, the cases cited
by this Court in the proportionality review show that even if
the avoid arrest aggravator were not utilized, the sentence
woul d be proportionate. 1d. at 437. Bryant has failed to carry

his burden under Strickl and.

(4) Bryvant's absence from voir dire - The sum total of

Bryant’s claim is “[t]rial counsel was also ineffective for
allowing the trial to proceed without the presence of appell ant
and wthout the participation of appellant during jury
selection.” (IB 13). This is the same manner in which the claim
was presented below. The claimis insufficiently pled here and

shoul d be deened wai ved. Mbreover, counsel took all appropriate

steps to preserve the issue when Bryant voluntarily absented
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hi msel f fromcourt. Relief nust be denied.

G ven Bryant’s single sentence allegation of error w thout
any supporting facts or argunment should be found waived. Duest
v. Dugger, 555 So.2d 849, 852 (Fla. 1990) (opining “purpose of
an appellate brief is to present argunents in support of the
points on appeal. Merely making reference to argunents bel ow
wi t hout further elucidation does not suffice to preserve i ssues,
and these clains are deened to have been waived.”); Cooper v.

State, 856 So.2d 969, 977 n.7 (Fla. 2003); Roberts v. State, 568

So. 2d 1255 (Fla. 1990).
I n assessing the issue, the trial court found:

15. Defendant clainms his counsel was ineffective
by proceeding with voir dire in his absence.
Def endant fails to allege any facts to show either a
defi ci ent performance by counsel or resul ting
prejudice. LeCroy v. State, 727 So.2d 236, 240 (Fl a.
1998) (Affirm ng summary denial and reasoning that
clai m was conclusory where Defense presented nothing
to substantiate allegations). Further, trial counsel
did tell Judge Munts he could not go against his
client’s wshes, and his <client instructed the
attorney not to participate in the trial.

Judge Mounts found that counsel was prepared for
trial, and that Bryant was bei ng mani pul ati ve. Bryant
then asked to be renoved from the courtroom wth

know edge that the trial would continue and
arrangements were made for him to see and hear the
proceedings in the holding cell. Counsel then

obj ected to proceeding any further wi thout the client
present and Judge Mounts overruled the objection.
Def ense counsel objected when Judge Mounts instructed
the jury on Bryant’'s absence and made a notion for
mstrial. Judge nmounts ordered Defense counsel to
continue representing his client at trial, despite
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Def endant’ s obj ection. Utimtely, the trial judge
al l oned Defendant to return and the voir dire process
continued. Counsel preserved the i ssue of Defendant’s
absence by repeated objections. See Exhibit *“FE
(Transcript Pages 31-33; 47-63; 82-90; 101-105; and
115 & 116, attached and incorporated herein.).

16. Defendant has failed to set forth what his
attorney could have done over and above what his
attorney, in fact, did to preserve the issue of
Def endant’ s absence for appeal. Further, it was the
Def endant hinsel f who attenpted to di srupt the process
of the trial. See Knight v. State, 746 So.2d 423
(Fla. 1998). Defendant has shown no deficiency on the
part of counsel nor resulting prejudice.

(PCR V5 790-91). Such is supported by the record. These
factual findings are supported by the record. Br yant
voluntarily absented hinself from the proceedings, counsel
obj ected at each juncture to voir dire continuing in Bryant’s
absence, Judge Mounts made audio and video conmmunications
available to Bryant in the holding cell, and eventually Bryant
returned during voir dire. (2TR V23 2-21, 27-33, 38-56, 59-63,
82-85, 88, 90, 98, 101-05, 113-30, 134).

Concl usory clainms such as Bryant’s one sentence i ndictnment

of counsel are inproper. Atwater v. State, 788 So.2d 223, 229

(Fla. 2001) (finding defendant bears burden of establishing
prima facie case based upon legally valid clainm conclusory
all egations are insufficient to nmeet burden); Ragsdale, 720
So.2d at 207. Bryant fails to allege facts to show either

deficient performance or prejudice. LeCroy v. State, 727 So.2d
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236, 239-40 (Fla. 1998) (uphol ding summary deni al where there is

no factual support for claim,; Engle v. State, 576 So.2d 698,

700 (Fla. 1992).

Clearly, the issue of Bryant’'s absence was preserved for
appeal . Counsel objected to the proceedi ngs, but was overrul ed.
(2TR V23 32-33, 48-55, 63, 82-85, 88, 90, 98, 101-05, 115-16).
Bryant may not use an ineffectiveness claim to overcone the

procedural bar. Hardwi ck v. Dugger, 648 So.2d 100, 105 (Fl a.

1994) (denying postconviction relief where defendant failed to
rai se i ssue of absence fromcritical stage of trial on direct

appeal ); Lopez v. Singletary, 634 So.2d 1054 (Fla. 1993) (sane).

See Harvey, 656 So. 2d at 1256 (finding clainms which could have

but were not raised on direct appeal procedurally barred;
def endant not permtted to use different argunment to relitigate
direct appeal issue); Medina, 573 So. 2d at 295 (holding the
“[a]llegations of ineffective assistance cannot be wused to
circunvent the rul e that postconviction proceedi ngs cannot serve
as a second appeal .”).

For these sanme reasons, counsel cannot be found i neffective.
He objected to the judge's response to Bryant’s voluntary
absence. It is inmproper for Bryant to conplain about counsel’s
actions, when it was Bryant’s ploy to attenpt to mani pul ate the

trial, insert error, and di srupt the ordered process of justice.
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Counsel attenpted to protect his client’s interest by objecting,
but was ordered to go forward. Steps were taken to permt
Bryant to see, hear, and participate froma separate room From
this, neither deficiency nor prejudice have been shown as

required by Strickland. The summary deni al nust be affirmed.

(5) Cumulative error - As his final sub-claim Bryant

submts the alleged errors had a cunulative effect which
prejudi ced him As is clear from the above, no errors were
commtted, therefore, a fortiori, Bryant has suffered no
curmul ative effect which invalidates his conviction or sentence.
See Davis, 28 Fla. L. Wekly at S837, n.9 (rejecting claim of

cumul ati ve error whree no individual error shown; Atwater v.

State, 788 So.2d 223, 228 n. 5 (Fla. 2001); Downs v. State, 740

So. 2d 506, 509 n. 5 (Fla. 1999). See also Zeigler v. State, 452

So.2d 537, 539 (Fla. 1984) (rejecting defendant’s argunent of
cunul ative error as the points either were raised or could have
been, presented at trial or on direct appeal, thus, were not

cogni zabl e), sentence vacated on other grounds, 524 So.2d 419

(Fla. 1988). Because there were no errors, reliance on Cherry

v. State, 659 So. 2d 1069 (Fla. 1995) and State v. Gunsby, 670

So. 2d 920 (Fla. 1996) is m spl aced.
| SSUE 111

THE  COURT PROPERLY DI SPOSED OF THE
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| NEFFECTI| VENESS CLAI MS ADDRESSED TO
SHACKLI NG, THE CONFESSI ON, AND AVO D ARREST
AGGRAVATOR (rest at ed)

I n the heading of the three sub-clainms in thisissue, Bryant
all eges the court erred and should have found counse
ineffective for failing: (1) “to properly preserve for appeal
t he shackling of appellant before the jury” (1B 20), (2) “to
properly preserve for appeal and di spute appellant’s confession”
(IB 35), and (3) “to dispute and properly preserve for appea
t he aggravator of ‘avoiding arrest.’””. (1B 53). The summary
denial was correct as the claims were legally insufficient,
procedural ly barred, and/or refuted fromthe record. This Court
should affirm

A trial court’s summary denial of a notion to vacate w ||l
be affirmed where the |law and conpetent substantial evidence
support its findings. Diaz, 719 So. 2d at 868. In Lucas, 841
So. 2d at 388, this Court stated that: “To uphold the trial
court's summary denial of clains raised in a 3.850 notion, the
claims nmust be either facially invalid or conclusively refuted
by the record. Further, where no evidentiary hearing is held
bel ow, we nmust accept the defendant's factual allegations to the
extent they are not refuted by the record.” See Coney, 845 So.2d
at 134-35; Peede, 748 So.2d at 257.

(1) The shackling issue - In resolving the i ssue bel ow, the
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court concluded that the nmatter was procedurally barred because
t he shackling i ssue was raised and rej ected on direct appeal and
this Court had found the matter preserved for review Further,
the al l egati ons were conclusory and legally insufficient because
Bryant failed to allege what trial counsel could have done to
di spute Judge Mount’'s personal observations and know edge of
Bryant’s prior violent acts. Bryant also failed to allege how
he was prejudiced by counsel’s performance. (PCR V5 787). The
court’s findings and concl usi ons have record support and should
not be di sturbed.

Here, Bryant alleges counsel should have been found
i neffective because he did not preserve the shackling matter for
appeal as he “failed to refute evidence of petitioner’s prior
vi ol ent courtroom behavi or and failed to di spute that any of the
acts had occurred.” (1B 20). For support, he points to this
Court’s opinion noting counsel did not dispute the existence of
Bryant’s prior violent acts (1B 26) and suggests the issue was
affirmed “because it was better addressed” in collateral review
(1B 27). It is Bryant’s position counsel could have submtted
prison records and transcripts frompost-chair throw ng hearings
to show Bryant was well behaved in court and to explore the
ci rcunst ances surroundi ng t he aggravat ed assault charge recei ved

in jail awaiting retrial. Bryant conpl ains counsel did not
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expl ore the “book throw ng” incident or proffer how he behaved
with counsel, private investigators, and experts. He criticizes
counsel for not asking the court to warn him that disruptive
behavi or would require shackling (1B 27-28) and mai ntains that
the court erred in not making findings he was violent or had
intentions of disrupting court. (1B 28-29). As a final
argument, Bryant denmands an evidentiary hearing on whether
counsel properly preserved the shackling issue for appeal (IB
30).

This is the first time Bryant alleges that counsel should
have proffered testinmny from experts and investigators as to
how he behaved with them Such, it is not preserved for appeal.

Archer, 613 So.2d at 446; Steinhorst, 412 So.2d at 338.

In support of his claim he had good behavior after the
chair-throwi ng i ncident, Bryant states that “it should be noted
t hat [he] was not shackled for any pre-trial or post-trial
hearings. (1B 25). This is refuted by the record. Not only did
Judge Mounts note that Bryant had been shackled during pretrial
hearings (S2TR V1 37), but during the motion to suppress
hearing, Bryant addressed the court and asked to have at | east
one hand uncuffed. (S2TR V2 167). Moreover, in the Case
Managenment Conference, collateral counsel admtted Bryant had

been restrained during pretrial hearings (PCR V6 31-32)
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Consequently, Bryant may not rely upon such a factual error in
an attenpt to underm ne the actions of either the trial judge or
counsel .

Bryant’s claim here is essentially the same argunent
presented in Issue |Il, thus, the State reincorporates and relies

upon all its argunments nade therein. See Bryant, 785 So. 2d at

429-30 (finding shackling issues preserved for appeal and
properly required); Riechmann 777 So.2d at 353, n.14 (finding

claims procedurally barred); Rivera, 717 So. 2d at 480 n.2

Valle v. State, 705 So. 2d 1331, 1336 n. 6 (Fla. 1997). The
record establishes that the matter is legally insufficient,
procedurally barred, and neritless.

The remai nder of Bryant’s challenge to his counsel rests
upon al |l egations counsel failed to preserve the issue for appeal
because he did not refute the existence of the prior violent
acts. The State notes there is a basic flaw in Bryant’'s
argument. He confuses preservation of an appellate issue with
the sufficiency of the evidence presented in support of the
def ense position below. Bryant focuses on his allegation that
no evidence was proffered to refute the prior incidents of
courtroom and j ail house vi ol ence, and suggests that this proves
the matter was not preserved (1B 30).

Not only does the record refute the claimthat the matter
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was not preserved, but counsel also sought renmoval of the
restraints and suggested that the tinme between the violent acts
tended to show restraints were unnecessary. (2TR V17 3003-03,
3095-3112; 2TR V23 8-9, 12-17, 27-31, 44-46, 130; V25 474, V27
743-47; S2TR V1 19-20, 37-40, 58-59, 72-74; V2 257). Counsel
put the facts before the court, asked that Bryant not be
required to wear restraints, and preserved the matter for later
review. Trial counsel cannot be faulted for the adverse ruling.
Bush, 505 So. 2d at 411 (Fla. 1987) (finding counsel’s |ack of
success on actions pursued follow ng sound defense strategies
“augurs no ineffectiveness of counsel”).

Mor eover, even here, Bryant does not offer what evidence
coul d have been offered at trial which was not presented, thus,
rendering the matter legally insufficient. Freeman, 761 So. 2d at
1061 (opining “defendant bears the burden of establishing a
prima facie case based upon a legally valid claim Mer e
conclusory allegations are not sufficient to neet this
burden.”); Ragsdale, 720 So.2d at 207 (stating although courts
are encouraged to conduct evidentiary hearings, conclusory
clainms are “insufficient to allowthe trial court to exam ne the
specific allegations against the record").

Wth respect to the prior violent actions both in court and

in jail awaiting trial, Bryant does not state what evidence
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exists to show that those acts were not commtted. In fact,
trial defense counsel, and the record establishes, that such
vi ol ence took place and such was admitted to by not only the
1998 counsel, but those representing Bryant in 1993. (2TR V22
3095-96, 3099-3104, 3108-12 V27 743-47). Consequently, Bryant

has not nmet the pleading requirenments wunder Strickland.

Moreover, given this Court’s finding on direct appeal that the
matter was preserved for review and that Judge Mount’s persona

know edge was sufficient to order shackles, Bryant, 785 So. 2d
at 429-30, Bryant is unable to establish prejudice arising from
counsel’s representation. “A court considering a claim of
i neffectiveness of counsel need not nake a specific ruling on
t he perfornmance conponent of the test when it is clear that the

prejudi ce conmponent is not satisfied.” Maxwell v. Winwight,

490 So.2d 927, 932 (Fla. 1986). The court’s basis for order
shackling during the trial was valid and rested upon facts
personally known to the court or reported by the parties. That
basis was the chair-throwi ng incident, other violent acts, and
the record of the pending aggravated assault charge. G ven
t hese facts, Bryant cannot show that the ruling would have been
di fferent absent counsel’s alleged deficiency as required by

Strickland. Prejudice cannot be shown arising from counsel’s

representation.
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Bryant also conplains of trial court error. He all eges
Judge Mounts failed to nake findings that Bryant was viol ent or
had i ntentions of disrupting the court. (IB 28-29). This claim
is procedurally barred and refuted from the record. It is
barred because it is alleging trial court error which could have
and was raised and rejected on direct appeal. “Issues which
either were or could have been litigated at trial and upon
direct appeal are not cognizable through collateral attack."
Muhammad, 603 So. 2d at 489; Spencer, 842 So. 2d at 60-61.
Al so, Judge Mounts noted Bryant’s prior violent behavior as the
basis for the restraints, thus, review on direct appeal was
possi bl e and was resol ved agai nst Bryant. Bryant, 785 So. 2d at
429-30. Relief nmust be deni ed.

As a final argument, Bryant clainms he was “entitled to an
evidentiary hearing to determ ne whether he intended to disrupt
the court proceedings and jeopardize the safety of courtroom
personnel at his second trial.” He suggests that if the State
cannot prove that he intended to be disruptive, then he is
entitled to a new trial (IB 28-30). The issue is not what
Bryant intended, but what counsel did during his representati on,
i.e., whether counsel’s actions were deficient and caused

prejudi ce under Strickland. No matter what Bryant says in 2004

with respect to his 1998 intentions, such does not call into
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guestion the facts of prior violent courtroomjail behavior, how
counsel presented those facts to the court, and how the trial
judge resolved the matter. The order denying relief should be
af firmed.

(2) The confession issue - Oher than alleging in the title

“trial counsel was ineffective in failing to properly preserve
for appeal and dispute appellant’s confession,” Bryant makes no
argument on the point. At no time does he discuss counsel’s
actions except to say that counsel noved to suppress the
confession on the grounds there was no probable cause (1B 35,

38). As such, Bryant has waived the issue. Duest, 555 So.2d at

852 (opining “purpose of an appellate brief is to present
argunments in support of the points on appeal” - notation to
i ssues without elucidation is insufficient and issue wll be
deenmed wai ved).

To the extent he chal |l enges appel |l ate counsel’s actions (IB
44), the claim is not cognizable. Attacks upon appellate
counsel’s performance are not cognizable in rule 3.851
litigation. Such is reserved for state habeas corpus review

Vining v. State 827 So.2d 201, 216 -217 (Fla. 2002) Thonpson v.

State, 759 So.2d 650, 660 (Fla. 2000); Teffeteller v. Dugger

734 So.2d 1009, 1026 (Fla. 1999). Mor eover, Bryant does not

identify appellate counsel’s deficiency or prejudice arising
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fromthe representation. He does not present analysis on the
point and it should not be considered waived. Duest, 555 So.2d
at 852. This matter was raised in the habeas petition in case
nunmber SC04-83. The State directs this Court to the response to
| ssue | of the habeas corpus response as further support that
appel l ate counsel was not ineffective.

The focus of Bryant’s claimis that his confession should
have been suppressed as it was the result of an unlawful arrest;
one made w thout probable cause given the alleged |ack of
physi cal evidence and reliance upon anonynmous informants to the
police and wi tnesses who harbored bias against Bryant (1B 36-
44, 50-53). It is also alleged that the confession was coerced
because a police officer put a firearm to Bryant’s head to
procure the confession (1B 44). Bryant further argues his
confession was coerced because it was conditioned upon a
prom se, nanely, the “production of his nother.” (1B 44-50).
The relief sought is a newtrial.

Bel ow, Bryant asserted ineffective assistance of counsel
respecting the suppression issue as well as trial court error in
denying the notion to suppress (PCR V1 114, 120, 124-33, 138,
164-68). The court denied relief on the ineffectiveness claim
finding it procedurally barred because counsel had noved to

suppress the confession and objected when the statenent was
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offered into evidence. Also, it was legally insufficient as
Bryant failed to identify what nore counsel could have done (PCR
V5 787-88). Relief was denied on the allegation of trial court
error based upon the finding it was procedurally barred as the
matter could have been raised on direct appeal. (PCR V5 792).
Such rulings are proper, and should be affirmed.

Wth respect to the claimof trial court error, it is well
settled, “[i]ssues which either were or could have been
litigated at trial and upon direct appeal are not cognizable
t hrough collateral attack." Mihammd, 603 So. 2d at 489. See

Spencer v. State, 842 So. 2d 52, 60-61 (Fla. 2003); Vining v.

State, 827 So. 2d 201, 218 (Fla. 2002); Smith v. State, 445 So.

2d 323, 325 (Fla. 1983). Here, counsel nmoved to suppress the
confession on retrial. Counsel reincorporated the testinony
from the 1993 suppression hearing and presented additional
testimony and argunent. Trial counsel reasserted his objection
when the confession was offered at trial (2TR V28 808-09; S2TR
V2 166-253). Clearly the matter was preserved for appeal. As
such, a challenge to the trial court’s suppression ruling is
barred on collateral review. Mihammd, 603 So.2d at 489.
However, should this Court reach the nerits of the
ineffective assistance claim in spite of Bryant’s failure to

present any analysis on the point, the follow ng discussion of
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the record establishes that counsel was not ineffective and the

nmotion to suppress was denied properly. Kimelnmn v. Mrrison,

477 U.S. 365, 375-81 (1986) (noting "[w] here defense counsel's
failure to litigate a Fourth Amendnent claimconpetently is the
princi pal allegation of ineffectiveness, the defendant must al so
prove that his Fourth Amendnent claimis neritorious” and that

the two prongs of Strickland have been nmet). The State relies

upon its analysis presented in Issue Il as further support of
the summary.

Conclusory allegations are legally insufficient on their
face and may be denied summarily. Kennedy, 547 So.2d at 913.
The “defendant bears the burden of establishing a prima facie
case based wupon a legally valid claim Mere conclusory
al l egations are not sufficient to nmeet this burden.” Atwater,
788 So.2d at 229. All Bryant asserted below, as well as here,
is that counsel failed to suppress his confession and did not
preserve the issue for appeal (IB 53; PCR V1 114-15, 120, 138).
Bryant fails to plead what nore counsel could have done to
preserve the issue for appeal or what actions, argunents, or
evi dence should have been presented other than obtaining a
favorable result. The claimis legally insufficient. LeCroy,
727 So.2d at 239 (upholding summary denial where there was no

factual support for conclusory claim.
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Moreover, the claim is procedurally barred. At trial
counsel noved to suppress Bryant’s statenment and objected when
it was admtted at trial. (2TR V28 808-09; S2TR V2 166-253).
The suppression issue could have been raised on appeal, but was
not. Consequently, the matter is barred fromreview. See Asay
769 So.2d at 989 (finding “one sentence” conclusory allegation
of ineffectiveness 1is inmproper pleading and attempt to
relitigate procedurally barred claim; FEreeman, 761 So.2d at
1067(sanme); Medina, 573 So.2d at 295 (holding postconviction
proceedi ngs cannot serve as second appeal).

The same facts which support the procedural bar, prove
counsel was not ineffective with respect to preserving the
matter. Def ense counsel noved to suppress Bryant’s statenents
and objected when those statenments were offered at trial (2TR
V28 808-09). As such, the issue was preserved for appeal.

State v. Gaines, 770 So. 2d 1221, 1227 n.7 (Fla. 2000) (noting

defendant is required to renew pretrial suppression notion at

time evidence is introduced in order to preserve issue for

appellate review); Routly v. State, 440 So.2d 1257, 1260 (Fl a.
1983) (sane). Moreover, counsel acconplished what Bryant cl ai ns
shoul d have been done. Consequently, ineffectiveness has not

been proven. See Giffin, 866 So.2d at 16 (finding counsel's

performance cannot be deemed deficient when he raised the very
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sane suppression issue at trial as was conplained of on

coll ateral review); Jones v. State, 845 So.2d 55, 66 (Fla. 2003)

(rejecting claim of ineffective assistance related to seeking
suppression of defendant’s confession where counsel noved to
suppress confession, presented evi dence at hearing, and obj ected

when the confession was admtted at trial); Teffeteller v.

Dugger, 734 So.2d 1009, 1019-20 (Fla. 1999).

Furthernore, the notion to suppress was denied properly,
t hus, no prejudice can be established. Counsel cross-exam ned
t he detectives who took Bryant’'s confession. (S2TR V2 166-253).
The propriety of the arrest and the circunstances | eading up to
the confession were addressed. The questioning involved how
Bryant becane a suspect in the nurder, the persons who gave
taped statenments linking himto the crinme through his adm ssi ons
(S2TR V2 173-81, 193-99, 212-17, 223-26, 228-29, 238), the
circunstances of his arrest (S2TR V2 186, 192, 231-32), the
decision to permt Bryant’s nother/famly to visit before his
confession (S2TR V2 198, 204-06, 210, 234-35), whether the
det ectives were arnmed during the interview (S2TR V2 210-11, 221,

233), and evidence Bryant waived his Mranda v. Arizona, 384

U S. 436 (1966) rights. (S2TR V2 200-03, 208-10, 234-35, 239).
Prior to Bryant’'s arrest, the police were contacted by Betty

Boui e and Mary W1 lians, who gave taped statenents infornm ng the
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police Bryant had committed the murder (S2TR V2 173-75). Ms.
Boui e overheard Bryant admt to killing the victim during a
robbery and noted a ski mask had been used (S2TR V2 175-76, 212-
15) . Mary WIlliams confirnmed Bryant had admtted to the
hom ci de during which a mask was used and that he had given the
gun to Cheryl Evans (S2TR V2 176, 214-15). Det ecti ve Harman
knew Tara Bouie, and followi ng up on these accounts, took her
taped statenment (S2TR V2 176-77, 217, 228). She reported
confronting Bryant about the nurder and his admtting to the
crimes during which he lost his ski mask (S2TR V2 176-77).
Detective Hartman testified a ski mask had been found at the
scene. The police also contacted M. Reny who gave a taped
st atement advi sing the police that he net Bryant through Cheryl
Evans and Bryant had been introduced as the person who shot the
Haiti an man (S2TR V2 178-80). Believing they had probabl e cause
to arrest Bryant, the police contacted Cheryl Evans. \Wen she
arrived at the station for another matter, and the police saw
Bryant was with her, they arrested him (S2TR V2 180-81, 186,
192, 231-38).

Before talking to Bryant, the police took M. Evans’
statenment (S2TR V2 193, 228-29, 233). She reported that Bryant
had returned honme very excited, fearing he had been shot.

Snelling of fish, he confessed he had shot a Haitian man in an
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arnmed robbery. The gun used was Ms. Evan's .357 black snub-
nosed revolver (S2TR V2 194).

Bryant, prior to his interview, was given Mranda warnings
whi ch he waived orally (S2TR V2 186-87, 191-92, 198- 201, 220,
234, 239). At no time did Bryant indicate he did not want to
talk to the police (S2TR V2 203, 234-36). After the police had
pl ayed M. Reny’s taped statenent, Bryant inquired whether the
police thought he conmtted the crime (S2TR V2 204-05, 234-35).
VWhen the police replied affirmatively, Bryant asked to see his
not her/famly and then offered to give a statement explaining
exactly what happened. Bryant did not condition his statenment
upon seeing his mother (S2TR V2 204-05, 234-35).

Bryant’s famly was called, several nmenmbers arrived with
food, and stayed for approximtely 30 to 60 m nutes (S2TR V2
205- 06, 210, 235). Cheryl Evans was present with some chil dren
(S2TR V2 235). Following the visit, Bryant gave a taped
statement admitting his involvenent in the planning and
execution of the robbery and homcide. He admtted he did not
have to give the statenent, and that it was of his “own free
will.” (S2TR V2 208-10).

Def ense counsel argued that the statenent was involuntary
because of the “prom se” to Bryant that he could see his nother

(S2TR V2 245-47). Also, the defense asserted that the statenent
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was involuntary because the informants were unknown to the
police and there had been no verification of the informants’
statenments, thus, the police could not make an arrest (S2TR V2
247-48) . The Court concluded no prom ses were made and the
perm ssion for Bryant to see his fam |y was an accommodati on, an
act of courtesy, nere kindness on the part of the police. The
Court found the statenment voluntary just as it was voluntary
foll owing the suppression hearing fromthe first trial (S2TR V2
253).

This Court has expl ai ned:

Probabl e cause for arrest exists where an officer "has

reasonabl e grounds to believe that the suspect has

commtted a felony. The standard of concl usiveness

and probability is |l ess than that required to support

a conviction." ... The question of probable cause is

viewed from the perspective of a police officer with

specialized training and takes into account the

"factual and practical considerations of everyday life

on which reasonable and prudent nmen, not |egal

t echni ci ans, act."

Wal ker v. State, 707 So.2d 300, 312 (Fla. 1997) (citations

omtted). See Francis v. State, 808 So.2d 110, 124 (Fla. 2001)

Bl anco v. State, 452 So.2d 520, 523 (Fla. 1984).

The record supports a finding of probable cause to arrest
Bryant when he arrived at the station. St atements had been
taken from four nanmed w tnesses, and another prior to Bryant
giving his statement, who heard him admt to using a .357
caliber gun in the shooting death of a Haitian man during a
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robbery where a ski mask was used, and that Bryant had snell ed
of fish afterwards.® The police found bullets of the sane
cal i ber as the weapon Bryant said he used, a ski nask, a toppled
fish barrel, and a Haitian victim

One of the witnesses, Tara Bouie, was known to Detective
Hartman, and all the w tnesses gave their names, nmet with the
police in person, and gave statenents. They qualify as
“citizen-informants” of high reliability and afforded the police

probabl e cause to believe Bryant commtted a felony. 1In State

v. Maynard, 783 So.2d 226, 230 (Fla. 2001), this Court noted: “A
citizen-informant is one who is 'notivated not by pecuniary

gain, but by the desire to further justice.' State v. Tal bott,

425 So.2d 600, 602 n. 1 (Fla. 4th DCA 1982) (quoting Barfield v.

State, 396 So.2d 793, 796 (Fla. 1st DCA 1981)).” “Tips from
known reliable informants, such as an identifiable citizen who
observes crimnal conduct and reports it, along with his own
identity to the police, wll alnpst invariably be found

sufficient to justify police action” J.L. v. State, 727 So.2d

204, 206 (Fla. 1998).

Probabl e cause existed based upon the fact the w tnesses

3 While Cheryl Evans did not give her statenent until after
the police had arrested Bryant, the statenent was given before
Bryant was interviewed. If there was an illegal arrest, such
was cured by the further evidence |linking Bryant to the crine.
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were known, either from prior contact with the police or by
giving their names and sworn statenments. The witnesses were in
a position to know of Bryant’s crim nal behavior; they overheard
hi s adm ssi ons. Mor eover, the police confirmed the evidence
di scl osed by the witnesses, i.e., the caliber of weapon, use of
a ski mask, and that the assailant had upset a bucket of fish.
Such est abl i shed probabl e cause to arrest. Francis, 808 So.2d at
124 (recognizing police had probable cause based upon citizen

reports); Krawczuk v. State, 634 So.2d 1070, 1071-73 (Fla. 1994)

(finding probabl e cause to arrest where police were informed by
wi t ness that he may have purchased stolen itens fromdefendant);
Bl anco, 452 So.2d at 523 (finding probable cause based upon
officer’s belief defendant matched assailant’s description and
given his proximty in time and place to crinme scene), vacated

on_other qgrounds, Blanco v. Singletary, 943 F.2d 1477, 1481

(11th Cir. 1991); Routly, 440 So.2d at 1261 (recogni zing police
had probable cause based wupon statenment of defendant’s
girlfriend, an eye witness, who i nplicated defendant); MIlbin v.
State, 792 So.2d 1272, 1274 (Fla. 4th DCA 2001) (opining
“Wi tness who provides information to a police officer through
‘face to face’ communication is deemed to be sufficiently
reliable”). Bryant’s subsequent confession follow ng Mranda

war ni ngs was admtted properly into evidence. As such, no
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prejudi ce can be shown under Strickland arising from counsel’s
representation during the suppression hearing.
G ven the evidence produced during the suppression heari ng,

Bryant’s reliance on Swartz v. State, 857 So.2d 950 (Fla. 4th

DCA 2003); Pinkney v. State, 666 So.2d 590 (Fla. 4th DCA 1996);

Cunni ngham v. State, 591 So.2d 1058 (Fla. 2d DCA 1991) do not

support the granting of relief here. The police had i ndependent
evi dence of the crinme and had sworn statements fromidentifiable
wi tnesses. As such, probable cause to arrest was established.

In the initial trial, Bryant conpl ai ned that his confession
was coerced in part because a detective threatened himwth a
gun. The notion was denied. During the retrial, Bryant adopted
the prior suppression notion and added the argunment that his
confessi on was i nduced based upon a pronmise to permt himto see
hi s nother before giving a statenent. During the suppression
hearing for the second trial, Judge Munts found that no
prom ses were made to induce Bryant to nmke a statenment and
reaffirmed his ruling fromthe first trial (S2TR V2 253).

A copy of Bryant’s taped statenent transcribed during the
original nmotion to suppress was entered into evidence, but the
tape was not replayed during the hearing (S2TR V2 183-84).
According to the detectives, Bryant arrived at the station at

7:15 p.m and was handcuffed alnost the entire time because of
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security concerns (S2TR V2 192, 220). Bryant was given his
M randa warnings. While he orally waived them the detectives
failed to have him sign the waiver. (S2TR V2 195-96, 200-03,
234, 239). Initially, Bryant denied involvenent, but once
confronted with what the police knew, Bryant asked to see his
famly and said he would give a statenent afterwards; he did not
make this a condition of giving a statement (S2TR V2 204-05,
234-35). Bryant was permtted to see his famly for 30 to 60
m nutes (S2TR V2 205, 210, 235). Subsequently, he confessed his
i nvol venent in the nmurder and robbery (S2TR V2 208-10, 236) and

confirmed he was given his rights:

Yes, | had a right not to say nothing ... the
testimony | give was of nmy own free will. It wasn’t
no prom ses or nothing like that. ... | know I could
have just ... went to jail or went to trial w thout
giving no statenment because | know how the |aw work
with Police Oficer ... the whole thing was on ny own
free wll.”

The statenment started at 10:14 p.m and concluded at 10:56 p. m
(S2TR V2 208-09, 239).

The tape of Bryant’s confession as played at trial, reveals
he acknowl edged that he was read his Mranda rights and
identified the rights card the police enployed. He had no
guestions and declined any further explanation of his rights
(2TR V28 811). Bryant acknow edged he did not sign the rights

card because he was handcuffed, but that the card was read to
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him Also, he was prom sed nothing, was treated fairly, they
did not tal k about anything different off tape than on, and he
knew he did not have to talk to the police (2TR V28 837-38).

There was no evidence presented during the suppression
hearing that the police used a gun to force Bryant to confess.
At trial, Detective Brand testified he never showed or
brandi shed his weapon at Bryant, although Bryant may have seen
an ankle revolver. Simlarly, Detective Hartman averred he was
arnmed during the interview. No prom ses were made to i nduce the
conf essi on. Al though he testified in the 1993 trial that
Detective Brand had pointed a gun during the interview, Bryant
never told Detective Hartman of the alleged incident or filed a
formal conplaint (2TR V27 730-31; V28 758-60, 774-77, 782, 803,
805, 841, 851, 857).

Sliney v. State, 699 So. 2d 662, 667-68 (Fla. 1997)

provi des:

A confession obtained by neans of physical or

psychol ogi cal coercion or a violation of a
constitutional right wll be deened involuntary and
i nadm ssi bl e. In order for a confession to be
adm ssi bl e, the State nust denonstrate by a
preponderance of the evidence that the confession was
voluntary. ... VWhet her a confession is voluntary

depends on the totality of the <circunstances
surroundi ng the conf essi on.

Sliney, 699 So. 2d at 667-68 (citations omtted). Here. there

was no evi dence of physical coercion, Bryant noted he was given
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his rights and that he waived themof his “own free will.” The
Supreme Court has noted that a state judge’'s failure to grant
relief equates to an express finding that a witness is not
credible where it is clear that the state judge would have

granted relief had he found the wi tness credible. Marshal | v.

Loneberger, 459 U S. 422, 433 (1983), citing LaVallee v. Della

Rose, 410 U. S. 690 (1973). It should be found that Judge Mounts
rejected the contention that a gun was used to coerce Bryant.
Fromthe totality of the circunstances, the record supports the
conclusion that the confession was knowng and voluntary.
Bryant has not alleged, nor can he show that the result of the
proceedi ng would have been different as required under the

Strickl and standard.

Simlarly, the record fromthe suppression hearing supports
the finding that Bryant was proni sed nothing for his confession.
In fact, it was Bryant’s request to see his nother/famly and
his own words established that he knew he did not have to talk

to the police. (S2TR V2 208-10). These facts distinguish

Bryant’s situation fromthose of the defendants in Alneida v.

State, 737 So.2d 520 (Fla. 1999) and Albriton v. State, 769

So.2d 438 (Fla. 2d DCA 2000). Addi tionally, Bryant was not
subjected to a nulti-day interrogation during which he reported

bei ng exhausted as decried in Gaspard v. State, 387 So.2d 1016,
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1022 (Fla. 1st DCA 1980). Instead, Bryant was quested for a few
short hours, was afforded food, and a visit from his famly
whi ch was nade at his request. The agreement to permt Bryant
to see his famly did not del ude hi mabout hus situation nor was
it in exchange for the confession.

As the record shows, it was Bryant who said he would talk
after seeing his famly. The police placed no condition on
Bryant confessing nor on contacting Bryant’'s famly. Clearly,
Bryant knew t he decision to talk was his and he was unencunber ed
by any inproper influences or prom ses. To be voluntary, a
confession cannot be obtained through direct or inplied

prom ses. See Johnson v. State, 696 So.2d 326, 329 (Fla. 1997).

The detectives explained it was Bryant who said he would give a
statenment after seeing his famly. As the trial court found,

the police nerely accommopdat ed Bryant’s request. See Magueira

v. State, 588 So.2d 221, 223 (Fla. 1991) (uphol ding confession
where defendant's testinony was inconsistent with all other

testinony); Bruno v. State, 574 So.2d 76, 79-80 (Fla. 1991)

(concluding court could properly find no inproper prom ses

made) ; McDole v. State, 283 So.2d 553, 554 (Fla. 1973)

(reasoni ng where evidence is contradictory testinony of police
and defendant, finding of voluntariness my be considered

supported by preponderance of evidence).
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From the foregoing, it is <clear that trial counsel
chal | enged the confession on the grounds Bryant asserts support
t he suppression of the statenent. Furt her, counsel preserved
the matter for appeal. As such, counsel rendered effective and
pr of essi onal assistance. Giffin, 866 So. 2d at 16; Jones, 845

So. 2d at 66; Teffeteller, 734 So. 2d at 1019-20. No prejudice

has been shown as the trial court denied the suppression notion
correctly. Hence, the result of the proceeding would not have

been different. Postconviction relief was deni ed properly.

(3) The avoid arrest aggravator - Again, nerely inthe title
to this sub-claim Bryant asserts that counsel was ineffective
in not disputing and properly preserving for appeal the avoid

arrest aggravator (1B 53-56). No discussion of the Strickl and

st andard, how counsel was deficient, or how his representation

prejudicial is offered by Bryant. Under Duest, 555 So.2d at

852; Cooper, 856 So. 2d at 977 n.7; Roberts, 568 So.2d at 1255,
the appellate issue is not sufficiently analyzed and shoul d be
found wai ved.

However, assumng this Court reaches the nmerits, relief
shoul d be denied as the trial court correctly found the claim
legally insufficient. Bryant failed to state what nore counsel
shoul d have done to chall enge the “avoid arrest” aggravator and

the claim was refuted from the record as trial counsel
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chal | enged the aggravator.

I n his postconviction notion, Bryant argued “[f]urthernore,
trial counsel was ineffective in failing to dispute the finding
of the trial court that the killing was commtted for the
pur pose of avoiding or preventing lawful arrest or effectuating
an escape from custody.” Bryant then alleged that the record
did not support the finding of this aggravator and again
asserted “trial counsel was ineffective for failing to chall enge
it. (PCR V1l 118-19). In his menorandum of |aw attached to the
rule 3.851 notion, Bryant reiterated, “trial counsel failed to
di spute two of the three aggravators.” Such is the sumtotal of
the argunent presented bel ow Bryant failed to explain what
counsel should have done to challenge this aggravator that he
did not do and Bryant made no effort to even plead prejudice as

requi red under Strickland. Upon this, the trial court properly

found the matter legally insufficient. See Davis, 28 Fla. L.
Weekly at S836-37 (finding bare allegation of ineffectiveness

insufficient to warrant evidentiary hearing); Arnstrong V.

State, 862 So.2d 705, 712 (Fla. 2003) (finding claimconclusory

because defendant failed to plead prejudice); Freeman v. State,

761 So. 2d 1055, 1061 (Fla.2000) (reaffirm ng “defendant bears
the burden of establishing a prima facie case based upon a

legally wvalid claim Mere conclusory allegations are not
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sufficient to neet this burden.").
Al so, counsel objected to the avoid arrest aggravator (2TR
V30 1221-22; S2TR V2 258-60, 263), consequently, Bryant’s

conplaint is refuted fromthe record. See Giffin, 866 So.2d at

16 (rejecting defendant’s claim of ineffectiveness for not
chal | engi ng adm ssi on of confession where record showed counsel

did nove to suppress); Floyd v. State, 808 So.2d 175, 182 (Fla.

2002) (affirm ng summary deni al where record concl usively rebuts
al |l egation of deficiency). Because counsel objected to the
aggravator, the issue could have been raised on direct appeal.
Having failed to raise it there, Bryant cannot couch the claim
in terms of ineffective assistance to obtain review of an
appellate issue. Riechmann, 777 So.2d at 353 n.14 (finding
claims barred because defendant was couching themin terns of
i neffectiveness assistance when they had been raised and
rejected on direct appeal); Rivera, 717 So.2d at 480 n.2
(finding it inpermssible to recast claim which could have or
was rai sed on appeal as one of ineffective assistance in order
to overcone the procedural bar or to relitigate and issue
consi dered on direct appeal); Cherry, 659 So.2d at 1072 (opi ni ng
“"[t]o counter the procedural bar to sone of these i ssues, Cherry
has [inperm ssibly] couched his claim on appeal, in the

alternative, in terns of ineffective assistance of counsel in
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failing to preserve or raise those clainms").
The finding of the aggravator was proper and is supported
by substantial conpetent evidence as analyzed in the State’s

response to Issue I1(3) and reincorporated here. See Floyd v.

Stat e, 850 So. 2d 383, 406 (Fla. 2002) (reaffirmng avoid
arrest aggravator may be based on defendant's statenents
describing his nmotivation for killing). Moreover, this Court’s
review on direct appeal established that the aggravator was
applied properly, and wth or wthout the avoid arrest
aggravator, the sentence was proportional. Bryant, 785 So.2d at
436-37; Jennings, 718 So.2d at 154. As such, no prejudice can
be shown fromcounsel’s performance. For additional support to
show the lack of prejudice, the State reincorporates its
argunent presented in Issue |l of the habeas corpus petition
(case nunmber SC04-83). G ven these factors, Bryant is unable to
show that the result of his sentencing would have been

different.* Freeman v. State, 563 So.2d 73 (Fla. 1990).

| SSUE |V

THE COURT CORRECTLY CONCLUDED THE CHALLENGE
TO THE DEATH SENTENCE BASED UPON RING V.

4 See Mendoza v. State, 700 So.2d 670, 672 (Fla. 1997); Pope
v. State, 679 So. 2d 710, 716 (Fla. 1996); Heath v. State, 648
So.2d 660 (Fla. 1994); Melton v. State, 638 So. 2d 927, 930
(Fla. 1994).
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ARl ZONA®> WAS LEGALLY | NSUFFI Cl ENT AS BRYANT
WAI VED HI' S PENALTY PHASE JURY (rest ated)

It is Bryant’s position that the court erred in finding the
challenge to the death sentence based upon Ring to be legally
i nsufficient. Contrary to Bryant’s position, the claim is
legally insufficient because he waived his penalty phase jury,
and therefore he cannot chall enge his sentence based upon Ring.

Lynch v. State, 841 So. 2d 362, 366 n.1 (Fla. 2003). Ring is not

applicable to this situation. Mreover, Ring in not retroactive
and it has no inpact upon Florida s death sentencing. Turner V.
Crosby, 339 F.3d 1247 (11th Cir. 2003) (finding Ring is not

retroactive); Porter v. Crosby, 840 So. 2d 981, 986 (Fla. 2003)

(noting “we have repeatedly held that maxi num penalty under the
statute i s death and have rej ected the ot her Apprendi argunents”
i ncludi ng that aggravators read to the jury nust be charged in
i ndictnent, submtted to jury and individually found by

unani nrous jury) Bottoson v. Moore, 833 So. 2d 693 (Fla.)

(rejecting claim that Ring invalidated Florida’s capital

sentenci ng schene), cert. denied, 123 S.Ct. 662 (2002); MIIs v.

Moore, 786 So. 2d 532, 536-38 (Fla.) (determning death is the

statutory maxinmum in Florida), cert. denied, 532 U. S. 1015

(2001) .

SRing v. Arizona, 536 U.S. 584 (2002).
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I n denying relief, the trial court reasoned:

21. Defendant’s claimthat his death sentence is
unconstitutional under Ring v. Arizona, 122 S.Ct. 2428
(2002) and Apprendi v. New Jersey, 530 U. S. 466 (2000)
is legally insufficient where he know ngly and
voluntarily waived his right to a jury during the

penalty phase of his trial. Further, the Florida
Suprenme Court has found that Ring does not render
Fl orida’s capital sentencing procedure
unconsti tutional . Bottoson v. Moore, 833 So.2d 693

(Fal.), Cert. denied, 123 S.Ct. 662 (2002); King V.
Moore, 831 So.2d 143 (Fla.), Cert denied, 123 S.Ct
657 (2002).

(PCR V5 792). Such is supported by the record and | aw.
Bryant mai ntains that his death sentence i s unconstitutional

under Ring and Apprendi v. New Jersey, 530 U.S. 466 (2000)

because a jury was not involved in the penalty phase (1B 58-59).
He asks this Court to apply R ng retroactively (1B 60-61) and
find: (1) that the aggravator is an elenment of the crinme which
must be charged in the indictnent, proven beyond a reasonabl e
doubt, and found by a unaninous jury (IB 62-63, 65-68); (2) that
death is not the statutory maximum (1B 63-65). This Court has
rejected Ring chall enges consistently.

Ring cannot form the basis for relief here as Bryant
know ngly and voluntarily waived his penalty phase jury. Bryant
does not challenge the validity of his waiver of the penalty
phase jury, and has not suggested he could not waive the jury.
More inportant, he has not explained how Ring could be applied
to require jury sentencing where there has been a valid waiver

70



of a jury.

Fol | owi ng defense counsel’s announcenment that Bryant woul d
be waiving his penalty phase counsel (2TR V21 3529), the trial
court questioned Bryant about this decision. Upon the court’s
col l oquy, Bryant stated he was waiving the jury (STR 268-70).
Such colloquy was sufficient to establish a know ng and

voluntary waiver of a constitutional right. See Guzman V.

State, 721 So.2d 1155, 1158 n.1 (Fla. 1998) (finding defendant’s
wai ver of jury knowing and voluntary where trial court
questi oned defendant).?®

| rrespective of whether Ring inpacts Florida's sentencing
scheme, Bryant cannot conplain that he did not have a jury
sentenci ng recomrendati on when he sought and was granted the

di sm ssal of the jury. See Guzman v. State, 868 So.2d 498, 511

(Fla. 2003) (rejecting claimthat defendant’s waiver of penalty
phase jury was invalid “because Ring and Apprendi did not
i nval i date any aspect of Florida' s death sentencing schene

Thus, Ring did not expand Guzman's jury rights beyond what he

knew when he waived those rights.”); Lynch v. State, 841 So.2d

6 See State v. Hernandez, 645 So.2d 432, 434-35 (Fla. 1994)
(finding witten waiver of penalty phase jury unnecessary);
Hol mes v. State, 374 So.2d 944, 949 (Fla. 1979) (finding waiver
of penalty phase jury know ng and vol untary pursuant to State v.
Carr, 336 So.2d 358 (Fla. 1976) where “[d]efendant was
represented by counsel and the record contains an expressed
wai ver by counsel in the presence of the defendant.”).
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362, 366 n.1 (Fla. 2003) (finding “[b] ecause appel | ant requested
and was granted a penalty phase conducted wi thout a jury, he has
not and cannot present a claimattacking the constitutionality
of Florida's death penalty scheme under the United States

Suprenme Court's recent holding in Ring”); Labadie v. State, 840

So.2d 332, 334 (Fla. 5th DCA 2003) (finding specious argunent
t hat sentencing violated Apprendi because jury did not find
wei ght of illegal drugs where defendant waived right to jury
trial). There is nothing in Ring which deprives a defendant of
the option to waive a constitutional right including the right

to ajury trial. Patton v. United States, 281 U S. 276 (1930).

Quoting Proffitt v. Florida, 428 U S. 242, 252 (1976), Ring
acknow edged that "[i]t has never [been] suggested that jury
sentencing is constitutionally required",” rather Ring involves
only the requirenment that the jury find the defendant deat h-
eligible. Ring, 122 S.Ct. at 2447, n.4. 1In Florida, such takes

place at time of conviction. See Porter, 840 So.2d at 986

MIlls, 786 So.2d at 536-38 Moreover, the jury determ nation is

for the guilt phase, while sentencing rests with the trial

7 See Harris v. Alabama, 513 U.S. 504, 515 (1995) (hol ding
that “[t]he Constitution permts the trial judge, acting al one,
to inpose a capital sentence. It is thus not offended when a
State further requires the sentencing judge to consider a jury's
recommendation and trusts the judge to give it the proper
wei ght . )
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court. See Spaziano v. Florida, 468 U.S. 447 (1984) (finding
Si xt h Amendnent has no guarantee of right to jury on sentencing
i ssue). Hence, Ring does not further Bryant’s position.

Should the Court consider the claim it should find it
procedurally barred as neither Ring nor Appr endi are

retroactive.® See U.S. v. Cotton, 122 S.Ct. 1781 (2002) (hol ding

indictnent's failure to include quantity of drugs was Apprendi
error, but did not seriously affect fairness of judicial

proceedi ngs, thus, it was not plain error); Turner v. Crosby,

339 F.3d 1247 (11th Cir. 2003) (finding Ring not retroactive).

See al so, Wndomv. State, 2004 W. 1057640 at 16-31 (Fla. May 6,

2004) (Cantero, J., concurring with Wells, J. and Bell, J. that
Ring is not retroactive). Wile Ring was decided recently, the
i ssue addressed is neither new nor novel. I nstead, the Sixth
Amendnent claim or a variation of it, has been known prior to

Proffitt v. Florida, 428 U.S. 242, 252 (1976) (holding

Constitution does not require jury sentencing). The basis for
the claim of constitutional error has been available since

bef ore Bryant was sentenced. Bryant has not proven Ring or

8 The Suprenme Court has held that a violation of the right
to a jury trial is not retroactive. DeStef ano _v. Wods, 392
US 631 (1968) (refusing to apply right to jury trial
retroactively because there were no serious doubts about
fairness/reliability of fact-finding process being done by judge
rather than jury).
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Apprendi are retroactive under Wtt v. State, 387 So.2d 922,

929-30 (Fla. 1980). A new decision is entitled to retroactive
application only where it is of fundanental significance, which
so drastically alters the underpinnings of Bryant’'s sentence
t hat "obvious injustice" exists. Wtt, 387 So. 2d at 929-30; New
v. State, 807 So.2d 52 (Fla. 2001). Likew se, because it was an
i ssue which could have been rai sed on appeal, but was not, the
claimis barred.

Ring has not overruled those Suprene Court and Florida
Supreme Court cases finding Florida's capital sentencing
constitutional. Bott oson, 833 So.2d at 694-95. Ring has no
application in Florida as the statutory maxi num sentence upon
conviction is death. Porter, 840 So.2d at 986 (repeating that
the statutory maxinmum for first-degree nmurder is death; Mlls,
786 So.2d at 536- 38. Because Bryant was death eligible upon
conviction, Ring does not require jury sentencing, invalidate
his death sentence, or render Florida’s sentencing schene

unconstitutional.® Further, this Court has rejected clains that

® Moreover, because the defendant is death eligible upon
conviction, the aggravating factors are not elenents of the
crime nor do they increase the punishnment the defendant faces.
Aggravators are nmerely sentencing selection factors used to
determ ne whet her the sentence should be death or life. Poland
v. Arizona, 476 U. S. 147, 156 (1986) (explaining aggravators are
not separate penalties or offenses, but are guides for sel ecting
bet ween sentencing alternatives)
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t he aggravators nmust be included in the indictnent and found by
a unani nous jury beyond a reasonabl e doubt. Porter, 840 So.2d at
986. This Court has rejected nunmerous challenges to the death
sent ence based upon Ring.!® Here too, this Court shoul d concl ude
Ring is not applicable to Florida’s capital sentencing and
reject Bryant’s claim

However, even under Ring, Bryant’s sentence is proper as he
has prior violent felony convictions and his unaninous guilt
phase jury convicted him of the contenporaneous arned robbery.
A jury has found unani mously two aggravating factors and the
inposition of the death penalty, wthout additional jury

i nvol vement was proper. See Stewart v. Crosby, 2004 WL 1064813,

at 1 (Fla. My 13, 2004) (finding “prior violent felony
aggravator alone satisfies the mandates of the United States

Constitution; therefore, inposition of the death penalty was

10 See Patton v. State, 2004 W. 1119303, at 7 (Fla.) (Fla.
May 20, 2004); Reed v. State, 29 Fla. L. Weekly S227 (Fla. April
15, 2004); dobe v. State, 29 Fla. L. Wekly S119 (Fla. March
18, 2004); Pace v. State, 854 So.2d 167 (Fla. 2003); Chandler v.
State, 848 So.2d 1031 (Fla. 2003); Banks v. State, 842 So.2d 788
(Fla. 2003); Lugo v. State, 845 So.2d 74, 119 n. 79 (Fla. 2003);
Jones v. State, 845 So.2d 55 (Fla. 2003); Cole v. State, 841
So.2d 409 (Fla. 2003); Porter v. Crosby, 840 So.2d 981 (Fla
2003); Lucas v. State, 841 So. 2d 380 (Fla. 2003); Spencer V.
State, 842 So.2d 52 (Fla. 2003); Fotopoulos v. State, 838 So.2d
1122 (Fla. 2002); Bruno v. More, 838 So.2d 485 (Fla. 2002);
Doorbal v. State, 837 So.2d 940, 963 (Fla. 2003); Marquard v.
State, 850 So.2d 417 (Fla. 2002); Bottoson v. More, 833 So.2d
693 (Fla. 2002); King v. More, 831 So.2d 143 (Fla. 2002).

75



constitutional.”); Wndomv. State, 2004 W. 1057640 at 12 (Fla.

May 6, 2004); Lugo v. State, 845 So.2d 74, 119 n. 79 (Fla.

2003); Banks v. State, 842 So.2d 788, 793 (Fla. 2003) (denying

Ring claim and noting that “felony nurder” and the “prior

viol ent felony” aggravators justified denying Ring claim.
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully
that this Court affirmthe denial of postconviction relief.
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