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PRELI M NARY STATENMENT

Appel | ant, Daniel Ely Perez, the defendant at trial, wll

be referred to as “Appellant” or “Perez”. Appellee, State of
Florida, will be referred to as “State”. Ref erences are as
follows: the record as “R’, the transcripts as “T", any

suppl enmental record or transcripts as “SR* or “ST”, and to
Perez’'s brief, as “IB", followed by the appropriate page
nunmber (s) .

STATEMENT OF THE CASE AND FACTS

On August 29, 2001, Perez was indicted for the first degree
murder, burglary of a dwelling with an assault or battery while
armed, and robbery with a deadly weapon of Susan Martin
(“Martin”). Trial comenced April 28, 2003, and on May 8 the
jury returned guilty verdicts on fel ony nmurder, burglary with an
assault and battery while arnmed, and robbery with a deadly
weapon (R 3-4; T 1880-83).

The penalty phase was on May 12, 2003 The jury recomrended

death by a nine to three vote (T 2187). The Spencer v. State,

615 So.2d 688 (Fla. 1993) hearing was conducted on June 13,
2003. The trial court sentenced Perez to death for the nurder of
Martin on July 21, 2003. Perez received consecutive life
sentences on the burglary and robbery counts (T 1465).

On August 29, 2001, the body of Martin, a partially deaf,



52 year old single woman, was di scovered near the front doorway
of her honme. A welfare check of her residence was initiated by
a friend who had tried to contact her (T 875-77). Investigation
reveal ed she had been burgl arized, robbed and stabbed 94 ti nes.
The prine suspect was her 23 year old nephew by marri age, Perez.

These crines were preceded by a prescient event in July,
when Martin reported a theft of jewelry. She believed Perez had
stolen the ring and jewelry (T 890). Confronted with this
accusation, Perez denied involvenent in the theft and indicated
Martin's former roommate m ght be a suspect for the jewelry
theft (T 891).

On Sept enber 4, about a week after the di scovery of Martin's
murder, jewelry from the July burglary was discovered at A
Quality Pawn (T 1208). The discovery, reported to |ead
detective Mchael Beath (“Beath”), was made by Martin County
Deputy Rani Beasley, friend of Martin, famliar with her jewelry
(T 1207-08, 1210).

| oanni s Fraziskakis (“Fraziskakis”), owner of A Quality
Pawn, identified the jewelry and was acquainted with Perez (T
1235) who had pawned both the ring and earrings (T 1233). On
August 29 or 30th, Perez tried to pawn coins he received froma
“Cunber | and Farnms guy” (T 1234) asking how nuch he coul d get for

them and was told a value could not be given, sight unseen(T



1235).

Beat h di scovered Martin had two tel ephone land lines and a
cel l ul ar phone account (T 901). Martin's |last call was on August
28, made on her cell phone at 1:04 a.m to speak with a Bel
South repair to ascertain trouble to her phone. The call ended
at 1:20 a.m (T 906-07). Her last words to the technician in a
“somewhat scared, |low tone” were “lI have to go”’(T 926). 1In
reality, Martin's phone |lines had been stealthily cut(T 908).
Less than two feet from Martin's lifeless body, laid her cel
phone, still powered (T 990).

Ronal d Schoner (“Schoner”) supervised the crime scene
investigation. Martin's body was in a large quantity of bl ood
directly inside the front door, face up, her hands above her
head (T 963,990). Contents of Martin's purse were strewn across
the kitchen floor and the dresser drawers of the master bedroom
ransacked. In the nmaster bathroom laid a wal king cane with a
| arge brass duck head (T 996-97). A gray silver sock was
recovered in the hallway and a white sock was |ocated near the
victim s head (T 1000). An exterior check of the home reveal ed
the side entrance door to the garage ajar; the w ndow screen

cut; and, exterior security lights disabled. The Port St. Lucie

News had a bloody shoe imprint on it. Another shoe print,



dissimlar, was located in the hallway.! (T 970,, 1005, 1008,
1002, 1020).

Beat h | ooked at over 100 different shoes to match t he bl oody
shoe print concluding that a pair of Nike K's matched (T 1554).
Dal e Burns, Perez's father-in-law, could identify shoes Perez
had been wearing prior to Martin's nmurder. A former schoo
counsel or and pastor, Burns “positively” and wi t hout suggestion,
sel ected the same shoes as Beath (T 1677-78).

M chael Kelley, a veteran forensic firearm and tool mark
exam ner with special training in footwear identification (T
1679-80) conpared the shoes given him by Beath to the
phot ographed inprint. He opined that the Ni ke K s purchased by
Beath were “very, very close... give or take an eighth of an
inch or so just by the photography.” Only one type of shoe print
was | eft at the scene by the perpetrator (T 1682-84).

Detective Yvonne Kelso (“Kelso”) viewed a video from WAl -
Mart showi ng Perez purchasing a pair of shoes after the nurder.
She seized Calvin Geen’s (“Green”), Perez’s co-defendant, shoes
after his arrest (T 16, 1559-60).

Dr. Roger Mttleman (“Mttleman”), chief nedical exam ner,

testified Martin received a blow to the head, |eaving a parti al

11t turned out this other shoeprint was made by O ficer
Garrison fromFt. Pierce assisting at the crinme scene (T 1020).

4



evul sion, suffering a concussion at nost (T 1632-33). She
suffered 94 stab wounds averagi ng about half-an-inch in | ength
with overall penetration depth of one-half-inch to one and-a-
hal f inches (T1631) as follows: eight stab wounds to her left
neck, four striking the left jugular vein which were fatal (T
1641); 24 stab wounds to her right lateral torso, penetrating
her liver and henorrhaging her right lung cavity? (T 1664); 20
stab wounds to her left side, 18 to her abdom nal area, and 24
to her mddle and | ower back (T 1645-46). She had a defensive
wound to her |left index finger (T 1650). All wounds were
inflicted by the same weapon(T 1647). From mininmal blood in
ti ssues associated with the back and | eft abdom nal wounds, she
coul d have been noving on the fl oor or noved by soneone el se as
t he stabbing reached it’'s zenith (T 1652).

Martin wore jewelry including an anmet hyst neckl ace/ pendant,
ring, bracelet, earrings and watch(T 938,955). Red marks on

Martin's right neck indicated sonething was pulled against it

2Asked by the State if she could have survived the stab
wounds that perforated the liver and |ung, the pathol ogist
answered: “Well, she has a better chance but there were so many
of them that had the heart continued to beat | think that she
woul d have. In other words, it takes longer to die from that
than it does the jugular vein being struck, but they are so bad
and so many of them that | would expect within a course of
m nutes that she would die fromthat. How long is hard to say.
Ten mnutes, fifteen mnutes. Less, nore. It’'s very variable.”
(T 1649).



such as a thin necklace(T 1645). She coll ected coins, Disney
menorabilia and a Picasso ceramc plate (T 938-39).

Beat h conducted 15to 20 interviews (T 1274). Perez appeared
voluntarily at the Port St. Lucie police station twi ce to speak
with Beath about the case. Martin was Perez’'s wife's “Aunt
Sue”, (T 1301) and he had been to her home before (T 1303).
Perez nmentioned “Aunt Sue” had spoke of a Picasso in her hone (T
1303). Beath noticed Perez's new sneakers (T 1280)and Perez
acknow edged he wore size 12, 12-1/2to 13 and that he got them
at Wal Mart. He told Beath he owned a “little |ocked-blade
kni fe, not even 3" and carried it in his pocket after he used it
at work (T 1307-09).

Prior to his arrest, Perez voluntarily spoke to Beath again

on Septenber 5 (T 25). He was M randi zed and agreed to conti nue

speaking (T 1315). Denying any involvenment with the July
burglary from Martin, when confronted with evidence that he
pawned the stolen jewelry, he explained they were in a pill
bottle he took fromthe house (T 1326-1327). Told he was under
arrest he denied any involvenent in the nurder or it’s
underlying felonies until confronted with stolen coins he
attempted to pawn (T 1330-1332). He then told Beath he gave two
of “his boys”, Man-Man (“Reed”) and his cousin Calvin Green

(“Green”) directions to Martin’s honme to steal her Tahoe the



ni ght of the nurder (T 1332) and they would cut Perez in on
proceeds froma ‘chop shop’ (T 1336). Thereafter, Perez changed
his story admitting he actually drove to the house. After
waiting 15 to 20 m nutes, he went by the house and saw Reed and
Green running from the house, Green covered in blood. Perez
started “tripping”, took off and drove home (T 1341-42).
Revising his story again, he actually stayed on the scene,
opened the door and saw Green straddling the victim holding a
“six-inch” switchblade, striking her with a stick (T 1346,
1348). There was blood everywhere, |ike “Lake okee-fucking-
chobee” (T 1371-72) so he ran away (T 1348). Confronted with the
size 12 shoe-prints found in the house, he then stated he
actually went into the house (T 1353). He admitted he told Reed
and Green about Martin's Picasso painting prior to the murder (T
1356). Reciting his new version of events (T 1357) *“all
bul I shit aside”[and]“straight up” (T 1410), Perez said Reed was
never at Martin’s house and that Perez drove only Green to her
home (T 1388-1400). Perez put socks on his hands, entered the
house wearing shoes that |ooked |ike Nikes and related how t he
security lights and phone lines were inpaired (T 1376-79, 1422-
23, 1466-68). He descri bes Green stabbing the victim “jugging
the shit out of her” (T 1414). Perez clainmed he was not the

actual stabber and heard Martin “gargling in her own blood” (T



1414) as she fought off her attacker (R 469-70). Just “two steps
behind himall the way ", Perez watched G een ransack roons and
fill Martin’s bag with items (T 1415). He drove G een to a
Cunber | and Farns store where Green tells himhe disposed of his
bl oody cl othes (T 1433-34, 1436). Protesting he didn’'t want any
of the stolen items (T 1452), when told by Kelso the Martin
fam |y “deserves” the stolen purple amethyst, Perez replies “I
have it” (T 1434). He also attenpts to pawn collectable coins
taken in the burglary (T 1234).

Perez voluntarily took the police on a ‘drive-around’
attenmpting to prove to themthat he was not the actual stabber
and to show themwhere the bl oody knife was thrown froma bridge
into a canal. Perez also took the police to a wooded area where
Green allegedly disposed of his bloody clothes . Searches of
t he canal and wooded area reveal ed nothing (T 1509-10). He al so
took themto other areas where incrimnating itens were | ocat ed,
including Martin’s Disney bag taken in the burglary, and, took
themto his place of enploynment where her watch, pen and Tahoe
key were discovered (T 1512-13).

Green told Beath he reached Martin's door with Perez, saw
the attack fromthe | aundry roomand fl ed towards his house four
or five blocks away (T 1523, 1583). Beath spoke with a woman in

CGeorgia, alleged by Perez to have received some of the stolen



jewelry fromG een, but she had been sent nothing (T 1438, 1602).

The penalty phase commenced May 12, 2003. The State proved
Perez was convicted of a previous stabbing, attenpted second
degree nurder, in 1995 (T 1959). They also called Margie Ann
Barnes, a friend of Martin’s, and Grace Burns, Martin’s niece (T
1966, 1969).

Fam ly, including his nmother, father, sister and wfe
testified on behalf of Perez (T 1970-2004). He also called a
psychol ogist, Dr. Mchael Riordan(“Riordan”), to testify about
the results of his evaluation of Perez (T 2065-2109.)

In rebuttal the State presented Dr. Gregory Landrum
(“Landruni), a forensic and clinical psychologist (T 2114) who
gave his mental health assessnent of Perez (T 2113-2125).

The jury was instructed on four aggravators: the nurder was
especi ally hei nous, atrocious and cruel (“HAC'); being involved
in the commssion of the crime of robbery or burglary as an
acconplice; pecuniary gain; and, being previously convicted of
a felony involving the use of threat or violence to another.
They were given a catch-all mtigating circunstance i nstructi on,
and a list of mtigating factors requested by the defense (T
2175-2177). The jury recomended death by a nine to three vote
(T 2187).

At the Spencer hearing of June 13, 2003 other than a



statement by the victims sister, Jane Martin, the State
presented no evidence (T 2195-99). The defense presented
letters fromfam |y nenbers and Perez’s nother.® They subm tted
Riordan’s witten report (T 2211).

Sentenci ng was held July 21, 2003 with the court finding
four aggravating circunstances: prior conviction of a violent
felony (attenpted second degree nurder); conm ssion of the
capital felony during the course of a robbery or burglary at a
dwel ling; murder commtted for pecuniary gain (merged wth
previ ous aggravator); and the nmurder was HAC (T 1446-49). The
court considered and gave the followi ng weights to one statutory
mtigator:“under the influence of extrenme nental or enptiona
di sturbance” (little weight)(T 2271); Consi derati on of non-
statutory mtigators and weight(s) given to them (1)unstable
upbringing and famly history (little); (2)!oving husband, father
and famly nmenber (nmoderate); (3)long term nental health
difficulties (little);(4) gainfully enployed (noderate); (5)
Perez was incarcerated in an adult facility as a juvenile
(little), (6) drug addiction (little); (7) Perez was a boy scout
receiving nerit badges (sone); (8)Perez obtained GED in

prison(sone); (9)def endant was not the actual killer(little); (10)

SRosa Perez testified that Perez protected her from an
abusi ve boyfriend when he was nine years old, taking a knife
from him
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cold, calculating and mtigating factor absent (little);(11)
cooperation with police (little);(12) good attitude and conduct
during trial (little);(13)inmpact of death penalty on defendant’s
fam |l y(sone). It was the <court’s <conclusion the three
aggravators outweighed the statutory and non-statutory
m tigation, and that death was the appropriate sentence (T 2299-

31) .
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SUMVARY OF THE ARGUNMENT

|l ssue | - The Court did not abuse it’s discretion and properly
denied Perez’'s cause challenge to Juror Nicosia who did not
conceal on voir dire a material fact as to her relationship with
a witness and who denonstrated inpartiality and the ability to
render a verdict based upon the evidence presented.

lssue Il - The Mtion to Suppress was properly denied and
appel l ants statenent, under the totality of the circunstances,
was not procured due to m sleading himas to his custody status,
l ength of interrogation, police coercion and inproper Mranda
war ni ngs.

| ssue I'll - The trial court did not abuse it’s discretion in not
granting a mstrial as to the prosecutor’s openi ng statenment and
Detective Beath’'s testinony regarding their characterizations of
appellant "carrying” his knife. There was direct evidence of
such for prosecutor’s opening argunent and Beath' s testinony.

| ssue IV and V - The State did obtain the predicate finding that
Perez was a major participant in the felony acting with a
reckl ess disregard for human Iife and the jury found so at guilt
phase, where they were only to determ ne death eligibility.

| ssue VI - The trial court, in it’s sentencing order, clearly
outlined the overwhel m ng evidence for finding Perez to be a

maj or participant in the burglary, robbery and fel ony nurder of
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Susan Martin. Perez was arned and present when the killing took
pl ace, orchestrated and planned the underlying felonies,
conceal ed and appropriated itens taken in the burglary and
robbery.

| ssue VIl - The 94 stab wounds, blunt force injury defensive
wound and novenent of the victim from which one can reasonably
infer the victim was conscious during the attack reflects
substantial and conpetent evidence supporting the heinous,
atroci ous and cruel aggravator and, accordi ngly, such was proven

beyond a reasonabl e doubt under Alston v. State, 723 So.2d 148

(Fla. 1998).

| ssues VIII and IX - The trial court did not abuse it’s
di scretion

and properly eval uated statutory and non-statutory nental health
mtigators, giving them“little weight”, after considering al
the testinony and evi dence presented during the penalty phase.
| ssue X - The rejection of the statutory mtigator inability to
conform conduct to the requirements of |aw substantially
i npai red was supported by substantial and conpetent evidence.
|ssue XI - The <court did not abuse it’'s discretion in
di sallow ng and not considering the victims sister’s letter
regardi ng the appropri ate sentence for appellant under Payne v.

Tennessee, 501 U. S. 808 (1991). See Florida Statute 921.141 (7).
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lssue XIl - This Court’s conclusion that death eligibility
occurs at time of conviction does not violate the Eighth
Amendnent . Florida's capi t al sent enci ng statute IS

constitutional and is not inplicated by Ring v. Arizona, 120

S.Ct. 2348 (2002). See Porter v. Crosby, 840 So.2d. 981 (Fla.

2003).

| ssue XIIl - Appellant’s death sentence is proportional
ARGUMENT
| SSUE |

THE COURT PROPERLY DENI ED PEREZ'S CAUSE
CHALLENGE TO JUROR NI COSI A WHO DEMONSTRATED
| MPARTI ALITY AND THE ABILITY TO RENDER A
VERDI CT BASED UPON THE EVI DENCE PRESENTED
(Rest at ed).
Perez argues the trial court inproperly allowed Juror
Ni cosia (“Nicosia”) to remain on the jury after she informed the
court of her recognition of a state’s witness. Perez clains he

was denied his right to strike Nicosia for cause and is entitled

to a new trial pursuant to De La Rosa v. State, 659 So.2d 239

(Fla. 1995) in that the juror concealed material informtion

whi ch he woul d have considered during the initial voir dire.
First, the State contends that this issue specifically

raised by Perez on appeal is not preserved for review

Steinhorst v. State, 412 So. 2d 332, 338 (Fla. 1982) (holding

in order for issue to be cognizable on appeal, it must be

14



specific contention asserted below as ground for objection).
Def ense counsel specifically requested the juror be struck for
cause.* On at | east three occasions(T 1223-24,1498, 1740), counsel
did not avail thenselves of the opportunity to informthe court

as grounds the test enunciated in De La Rosa.> All that was asked

of the court was that Ni cosia be struck for cause and the
court’s analysis was correct in light of that request. The
requi renment of an objection at trial avoids "the creation of
'gotchas' whereby the defense is allowed to sit on its rights,
saying nothing until after it sees whether the jury returns an

adverse verdict." Jones v. State, 571 So.2d 1374, 1376 n.3 (Fla.

1st DCA 1990). A trial court has great discretion when deciding

whet her to grant or deny a challenge for cause based on juror

conmpetency. Barnhill v. State, 834 So.2d 836, 844 (Fla.2002).
This is because trial courts have a unique vantage point in
their observation of jurors' voir dire responses. Therefore,

this Court gives deference to a trial court's determ nation of

4t is clear defense counsel noved to strike Nicosia for
cause. M. Harllee stated: “We are still maintaining she should
be renobved for cause as a biased juror...” (T 1503).

SFor instance, after the court asked for authorities whether
the juror could be made an alternate or struck for cause, the
defense provided none. When the court acknow edged, after
receiving materials fromthe state that, under Florida Rule of
Crimnal Procedure 3.310 a juror could not be struck for cause
after evidence had been presented, the defense did not respond(T
1499) .

15



a prospective juror's qualifications and will not overturn that

determ nati on absent manifest error. Hertz v. State, 803 So.2d

629, 638 (Fla. 2001).

The conpetency of a juror challenged for cause presents a
m xed question of |aw and fact to be determned by the trial
court. Manifest error nust be shown to overturn the trial

court's finding. Ault v. State, 866 So.2d 674 (Fla. 2003).

Furthernmore, Perez waived his objection to Nicosia prior to
del i berations. The record indicates that the defense agreed at
the nmonent when it was re-addressed that it was no |onger an
i ssue and wai ved any objection to her remaining a juror in the
case. % T 1740-41) However, the State will address all unpreserved
i ssues challenging the court’s decision allowing Nicosia to
remain on the jury.

The issue presented to the court when Nicosia forwarded her
note is whether she was qualified to continue serving as a

juror.’

M. Mrman:”...if the defense is still asking that she be
disqualified, if we have 13 jurors...we would rather go that
route and disqualify her and go with the alternate.”

M. Harllee: “ Well, Judge, | think that is basically doing
what the Court determned it could not doinit’s discretion and
if the court has nade a finding that the State is agreeing with
that finding that if there is no cause chall enge then nothing
shoul d change.” (T 1740-41).

'Perez states the court indicated it would have struck
Ni cosia for cause just to avoid any risk had the matter cone up

16



The court did not abuse it’s discretion and conmt
mani f est error by denyi ng defense counsel’s cause chal |l enge nor
allowing Nicosiato remain on the panel during the course of the
trial.

Upon receipt of N cosia’s note the court discussed the
matter with counsel and solicited questions for her (T 1216).
Conducting an extensive voir dire of N cosia she stated she
recogni zed the witness but did not know her |ast name and was
nore an acquai ntance than a friend. She said Beasley had pl ayed
in a band with some friends of hers, that a couple of years
before Nicosia had given the witness a “painting bid” which was
in “md-air” and that Nicosia would probably doit if “they ever
got the noney” but she was not really sure. She had only seen
her twice over the last twenty nonths face-to face (T 1218,
1222, 1219). Noting she had not spoken with the other jurors
about her recognition of the witness, Nicosia stated she did not
notice the witness go over to the victims famly after the
witness testified. Inform ng the court she could remain fair and

inpartial, she was not concerned about any potential inpact

during jury selection (T 1225). It is inplicit fromthe court’s
comments that the court would have granted a notion to strike
for cause only in ternms of judicial expediency. Under Florida
Statute 913.03, there are were no grounds to strike Nicosia for
cause. Hence, the court’s coments in this regard were
gratutitous.

17



about her verdict on the paint bid. The court once again asked
for inquiries fromthe defense and they responded negatively (T
1220, 1222).

The court believed Nicosia still had the ability to render
a fair and inpartial verdict and rul ed she should remain on the
jury, but allowed the defense the opportunity to renew it’'s
motion before the jury was charged if they found the juror’s
behavi or to conprom se her position of inpartiality. The defense
agreed it was no |onger an issue (1740-41), but the court, in
it’s discretion, still wanted to consider whether she was fit to
serve based upon her deneanor and behavior during trial. Just
prior to deliberations the court ruled she was a fit juror (T
1821) .

The court noted under Jennings v. State, 512 So.2d 169 (Fl a.

1987), a court has broad discretion in deciding whether a jury

shoul d sit on a case. Jennings at 172, citing Calloway v. State,

189 So.2d 617 (Fla. 1966). This Court found the Judge properly
renoved the juror fromthe penalty phase because m d-way t hrough
the trial the juror had infornmed the court that while she could
render an inpartial verdict in the guilty phase, she could not
recommend the death sentence. The court allowed her to remain a

juror during the guilt phase but struck her, per the State’s

request, fromthe penalty phase. Appellant in Jennings wanted

18



juror for the penalty phase arguing his right to a fair tria

was abridged, interfering with the jury’s “magical” conposition
in the mddle of the trial. Jennings at 172. As this Court
observed: “Aside fromthe fact that neither side requested it,

we see no conpelling reason why the judge should have excused
the juror from the guilt phase. She said that despite her
feelings about inposing the death penalty she would render a
verdict as to guilty or innocence based solely on the |aw and
evi dence.” Jennings at 172.

Ni cosia forthrightly told the court she would be unbiased and
not allow her acquaintanceship with the w tness Rani Beasley

(“Beasley”) to influence her verdict. See MIIls v. State, 462

So.2d 1075 (Fla. 1985) (where the prospective juror's distant
relationship to the victims famly and his acquai ntance with
MIlls and his famly did not negate his inpartiality).

Perez argues pursuant to De La Rosa heis entitled to a new

trial. However, in accepting the court’s decision (T 1740-41),
any prejudice as to his jury selection on initial voir dire is
nmoot. Nevertheless, the State will address the three-part test

enunciated in De La Rosa. Citing Skiles v. Ryder Truck Lines,

Inc. 267 So. 2d 379 (Fla. 2d DCA 1972), De La Rosa inparts a

three prong test in determ ni ng whether a juror’s non-di scl osure

of information during voir dire warrants a new trial: First,
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that the conplaining party nust establish that the information

is relevant and material to jury service in the case. Second,

that the juror concealed the information during questioning.
Lastly, that the failure to disclose the information was not
attributable to the conplaining party’s |lack of diligence. De La
Rosa at 380.

The State contends Ni cosia concealed nothing material in
this case, advertently or inadvertently. Her relationship with
Beasl ey was m nimal, she did not recognize her name, her paint

bid a couple of years old and Nicosia imediately inforned the

court of her facial recognition of the w tness.
Materiality - Cases cited by Perez are distinguishable as

Ni cosia s paint bid with Beasley did not concernitself directly

on point with the litigation: Lebron v. State, 799 So.2d 997
(Fla. 2001) (juror had expressed view during deliberations that
all police were bad, contrary to his negative response during

voir dire after being asked whether he had any bias due to his

experiences with the juvenile justice system; De La Rosa, 659

So.2d 239 (new trial where juror failed to disclose he was a
defendant in at least six lawsuits; juror may synpathize with
def endants or develop a bias against |egal proceedings in

general); Bernal v. Lipp, 580 So.2d 315 (Fla. 3d DCA 1991)

(plaintiff entitled to a new trial where juror failed to
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di scl ose that he had been a defendant in a personal injury case

one year previously); Industrial Fire & Casualty Ins. Co. V.

Wl son, 537, So.2d 1100 (Fla. 3d DCA 1989) (where juror failed

to disclose that he had been insured by the defendant insurance
conpany whi ch denied his claimfor benefits).

Florida courts have addressed pecuniary interest being
material as to jurors struck for cause, but those pecuniary

rel ati onshi ps vastly transcend, if any, this case. In Martin v.

State Farm 392 So.2d 11 (Fla. 5'" DCA) a juror was inproperly
paneled in a personal injury case. After reviewing this
extensive litany of pecuniary and enployee relationships the
court noted: “No matter how objective the juror m ght think she
woul d be,it is unquestionable she would be | ess than objective

about a case involving her enplovyer, her hospital. her nutual

insurance conpany and regarding an insurance claim she

processed.” Martin at 12 (enphasis added); Terry v. State, 651

So.2d. 756 (Fla. 1st DCA)(error where juror, eight year enpl oyee
of a victimw tness, could not state unequivocally he could
render a fair and inpartial verdict).

Ni cosia’ s personal and business relationship with the
w tness was m ni mal and benign. In describing her interest with
Beasl ey, Nicosia indicated she had given a paint bid “ a couple

years ago”, that they originally “didn’t have the noney to do
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it” and she felt it was in “md-air right now . She further

noted: “ As soon as, | guess, they get the noney, |’m supposed
to do it. You know, | don’t know. She never contacted nme back.
Like | said, | know her through an ex-girlfriend really.”8T
1222).

Assum ng arguendo that Nicosia even had a cognizable
pecuniary relationship with the witness, unlike the jurors in
Terry and Martin, neither Nicosia s economc stability or actual
enpl oynent was affected by a mniml pecuniary interest with
this witness. To the contrary, as Nicosia enphatically and
unequi vocally stated in the follow ng colloquy with the court:

THE COURT: Are you going to have any concern your
decision in this case if it’s going to have any i npact

on that paint bid?

JUROR NI COSI A: No, not at all. 1’ve got plenty of
work. (T 1222)

Mor eover, she had no financial interest with the Martin fam |y,
t he

Perez famly, defense counsel, the prosecutor or the court. Her
relationship with Beasley was not naterial.

No "bright line" test for materiality has been established
and nust be based on the facts and circunstances of each case.

Leavitt v. Krogen, 752 So.2d 730 (Fla. 3d DCA 2000) (concl udi ng

8Even def ense counsel stated:”...it sounds |ike pretty much
deci ded, business agreement with.” ( T 1223)

22



that the juror's undi sclosed collection claim which had arisen
nore than ten years previously, was not material). From
Ni cosia’ s and defense counsels’ coments it’'s reasonable to
assunme that “md-air” neant when the job was to be done, not
whet her the bid had been accepted.
Alternatively, from her responses, N cosia's bid had |ong
expired. In either case, analogized to Leavitt, her bid was
renote and no |onger an issue.

Conceal nent - \Wen the state read off names of w tnesses,
i ncludi ng Rani Beasley (T 410), this was not information within
Ni cosi a’s know edgeabl e purvi ew. The conceal nent prong of De La
Rosa has not been satisfied.

Though at first blush the question propounded to Nicosia

appears straightforward, it was susceptible to m sinterpretation

particularly in ternms of the mnimal relationship between
Ni cosi a and Beasl ey.® Unl ess the witness had been present in the
courtroomand identified on voir dire, there would have been no
possibility Ni cosia would have recogni zed her. Perez has not net

the threshold test set forth in De La Rosa and this Court must

affirm the court’s decision. The only issue before the trial

°Drew v. Couch, 519 So.2d 1023 (Fla. 1st DCA 1988).
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court was Nicosia's fitness to be an inpartial juror.?
| SSUE 1|1

THE TRIAL COURT PROPERLY FOUND PEREZ' S
STATEMENT WAS VOLUNTARY (rest at ed)

Prior to trial, Perez unsuccessfully attenpted to suppress
his statenent to the police regarding the burglary, robbery and
murder of Martin. A hearing was held on the suppression notion
on April 8 and 14, 2003 (T 3-103) and upon review of the audio
and videotapes of Perez's statenment, the trial court denied
Perez’s notion (R 329-339). On appeal, Perez maintains the court
erred in denying his Mdtion to Suppress, particularly statenents
to investigating officers on Septenber 5 and 6. As grounds for
suppression on appeal, Perez clainms: he was not fully and
properly advised of his Mranda rights in that he was not
advised of his right to have a I|awer present during

interrogation; police did not obtain a waiver either orally or

't is noteworthy responding to Question 23 and 24 on her
guestionnaire Ni cosia wote she woul d want to know “what was his
[defendant] fam |y upbringing like” before inposing death and
the death penalty is “appropriate in sone cases, inappropriate
in sone cases” (R 632). One can conjecture that these fair, open-
m nded responses by Juror Nicosia resulted in her not being
preenptorily struck nor challenged for cause by the defense at
t he beginning of trial, in light of a possible penalty phase.

11The defense acknow edged they did not have a strong
argument for any statenments given by Perez prior to Septenber 5
(T 95). Accordingly, Perez offers no argunent on the pre-
Septenber 5 and 6, 2001 statenents.(IB Issue I11).
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inwiting fromappellant; an arrest warrant had been issued for
appellant, the officers had himin custody and did not so advi se
him therefore “msleading hinf. Oher actions of the police
of ficers further supported suppression in that they raised the
specter of the death penalty; denied appellant his right to make
a phone call; made comments to appellant “presenting a process
as one of a co-operative endeavor in which they were trying to
hel p appellant”; and, suggested his |ife was in danger,
prom sing to protect his famly if he co-operated. (1B 40-46).
Many of these argunents and grounds for suppression were not

presented to the court, are unpreserved and wai ved. See Archer

v. State, 613 So.2d 446 ( Fla. 1993) (specific |egal argunment or
ground to be argued on appeal nust be part of that presentation

if it is to be considered preserved); Steinhorst v. State, 412

So. 2d 332, 338. The only grounds presented to the court upon
which it made it’s factual findings and based it’s denial were
that, in and of itself, the length of the interrogation was
coercive and the police msled Perez as to his custody status.
However, for the Court’s convenience each argument wll be
addr essed.

The standard of review applicable to a court’s ruling on a
nmotion to suppress is that “a presunption of correctness”

applies to a court’s determ nation of historical facts, but a de
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novo standard applies to |l egal issues and m xed questions of | aw

and fact that ultimately determ ne constitutional issues. See

Smithers v. State, 826 So.2d 916, 924-25 (Fla. 2002); Connor v.

State, 803 So.2d 598, 608 (Fla. 2001). “When, as here, a
def endant chal | enges the vol untariness of his or her confession,
the burden is on the State to establish by a preponderance of
the evidence that the confession was freely and voluntarily

given.” DeConingh v. State, 433 So.2d 501, 504 (Fla. 1983). “In

order to find that a confession is involuntary within the
meani ng of the Fourth Anmendnment, there nust first be a finding

that there was coercive police conduct.” State v. Sawyer, 561

So. 2d 278, 281 (Fla. 2d DCA 1990), citing Col orado v. Connelly,

479 U. S. 157 (1986). “The test of determ ni ng whether there was
police coercion is determned by reviewing the totality of the
ci rcunst ances under which the confession was obtained.” Sawer
561 So.2d at 281.

Additionally, a review ng court should defer to the fact-
finding authority of the trial court and not substitute its
judgnment for that of the trial court. DeConingh at 504. The
totality of circunstances surrounding appellant's confession
denonstrates its voluntary nature and that it was given by

appellant's free wll. Traylor v. State,596 So.2d 957 (Fla.

1992). As this Court stated in Traylor, "[w] e adhere to the
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principle that the state's authority to obtain freely given
confessions is not an evil, but an unqualified good." Traylor
at 965.

In view of the applicable standard of review, this Court
must affirmthe ruling of the |ower court which denied Perez's
notion to suppress his confession.

The Arrest Warrant -Perez contends he was ‘msled as to his
custody status because Beath knew a warrant existed for his
arrest when Perez arrived voluntarily at the police station the
eveni ng of Septenber 5. Hence, any statenments nade by Perez once
he wal ked into the interrogation room should be suppressed.
Beath did not inform Perez of the warrant and indicated he did
not advise himof it because he wanted to tal k and continue the
interview process with him (T 56).

Perez contends that because a warrant existed for his
arrest, in actuality, he was not free to | eave at the point he

entered the police station. Perez cites Ramrez v. State, 739

So. 2d 538 (Fla. 1999) and Smith v. State, 363 So.2d 21 (Fla. 3rd

DCA) as authority for inproper police tactics and m sl eading
Perez as to his situation, both cases distinguishable fromthe
case at bar. In Ramrez, the defendant was a juvenile, never
told he was free to | eave and had al ready turned over physical

evidence prior to his interrogation. Id.,at 574. Smth concerns
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itself, under the circumstances of that case, whether a
warrantl ess arrest was proper when an of ficer had probabl e cause
to arrest the defendant after observing marijuana cigarettes in
the car. After the arrest, cocai ne was found on his person. Even
t hough the defendant was a passenger in the vehicle the court
found the officer had probable cause to nake the arrest noting
that a felony had occurred. 1d., at 23.

Smth is not on point with the instant case. Beath knew
there was a warrant procured for Perez’'s arrest for the July
burglary (T 56). Perez, without any inplied or explicit coaxing
by the police, appeared voluntarily at the police station on the
eveni ng of Septenber 5. Perez agreed voluntarily to speak with
Beath further about Martin's case. Not told about the warrant,
he was told he was free to go. Indeed, Perez acknow edged such
(SR 155-116). \Whether an actual warrant for his arrest existed
is neither crucial nor relevant to Perez’s own know edge of
whet her he was in custody or free to | eave the interview. There
is nothing in the record to show ot herw se.

A simlar claimwas mde in Davis v. State, 698 So.2d 1182

(Fla.1997). In Davis, the body of an eleven year old girl had
been found dead in a dunpster not far from her honme. The next
day, police questioned Davis, a former boyfriend of the victims

nmot her and he deni ed any know edge of the incident. He was re-
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interviewed that same day and again denied any involvenent in
the killing but did agree to give a blood sanple. Wile being
questioned, police obtained blood-stained boots which was
consistent with the victinis blood and obtai ned a DNA mat ch of
t he defendant. A warrant was issued for his arrest and thirteen
days later, March 18, Davis agreed to go to the police station
for nmore questioning. Not told about the arrest warrant, he
spoke with the police for about fifteen m nutes and agai n deni ed
any i nvol venment. \When tol d about the DNA sanpl e he insisted they
had the wong person and wanted to know if he was being
arrested, to which the response was affirmtive. He was pl aced
in custody and |ater confessed to the killing on tape after
being given Mranda warnings. In wupholding the March 18
confession this Court observed:

Al t hough custody enconpasses nore than sinply formal

arrest, the sole fact that police had a warrant for

Davis’'’s arrest at the time he went to the station does

not conclusively establish that he was in custody.

Rat her, there nust exist a “restraint on freedom of

movenment of the degree associated with a formal

arrest.” Roman v. State, 475 So.2d 1228, 1231 (Fla.

1985). The proper inquiry is not the unarticul ated

plan of the police, but rather how a reasonabl e person

in the suspects position would have perceived the

situation. Davis at 1188, citing Roman v. State, 475
So. 2d 1228, 1231 (Fla.1985) (enphasi s added).

The factual underpinnings of Davis are eerily simlar to the
case at bar: Perez net with the police voluntarily on at | east

t hree occasions wherein he deni ed any invol venment in any crinmes
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associated with Martin. Confronted with evidence that he had
taken the ring and earrings from Martin's home in July, Perez
asked if he were under arrest at which point he was told he
was( SR 134).

Correlative, in State v. Manni ng, 506 So.2d 1094, 1096 (Fl a.

3DCA 1987), a defendant’s waiver of his rights was valid even
t hough the officers had not informed him of an outstanding
arrest warrant. The defendant had interviewed voluntarily with
the police twi ce even though he had been inforned that he was a
suspect. The police officer secured an arrest warrant for
Manni ng, of which he was not infornmed. Subsequently, Manning
signed a waiver of right’'s form Upon being re-interviewed
Manning admtted to the police he had a venereal disease (a
mat erial fact), which he had previously denied. The court rul ed:

The fact that Manning was not immediately informed
that he was under arrest is insufficient to find that
hi s wai ver was not voluntary. When a def endant has not
been placed under arrest, determ ning whether he is
constructively under arrest or in custody i s necessary
for the purpose of determ ning whether a defendant
must be read his rights. See New York v. Quarles, 467
US 649, 104 S. Ct. 2626, 81 L. Ed.2d 550 (1984);
Oroxco v. Texas, 394 U. S. 324, 89 S.Ct. 1095, 22 L.
Ed. 2d 311 (1969). There is no question that Manning
was read his rights many tinmes. The trial court
confused Manning’s custodial status with the tim ng of
the officer’s acknow edgenent to Manning that a
warrant for his arrest had been procured.

Just as an undercover investigation my continue,
notw t hstanding the fact that a search warrant had
been issued, United States v. Alvarez, 812 F. 2d 668
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(21th Cir. 1987), if all other criteria have been
satisfied, an interrogation nmay t ake pl ace
notw thstanding the fact that an arrest warrant has
been i ssued. Manni ng, 506 So.2d at 1095-1097 (enphasis
added) .

A review of the record supports the court’s findings Perez
clearly was under the inpression he was not in custody when he
voluntarily arrived at the police station and began to speak
with Beath at 9:37 p.m, on Septenber 5. As the court noted, he
had devel oped a “friendly rapport” with Beath, who had spoken
with Perez on at |east three occasions prior (R 333 ). Perez
knew he was free to | eave at anytine until he was advi sed he was
not free to go at 10:52 p.m (SR 164):

BEATH: Is there anybody else in the room
with us?

PEREZ: No, and the door’s unl ocked and the other door

outside is unl ocked, I know how to get out of here.
BEATH: Ckay

PEREZ: |’ m here on ny own free wll

BEATH: Ckay

PEREZ: Cool

Later, prior to being Mrandized, Perez acknow edged from

the “get-go” that Beath wanted to find the nurderer and st ated:
“Oh, I'’m not worried about anything like that. | know you're
gonna do your job to the fullest. It’s just, I'"'mtrying to |et

you see that, that, okay, you're doing your job, there's a |ot
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of things going on, so , there' s sone things that you' re gonna
mss.” (SR 120).

Consequently, even if Beath had no intention of allow ng
Perez to | eave the station'? upon his arrival, it has no relation
to whether the interview constituted a custodial interrogation.
Custody is viewed from the perspective of the defendant, not

that of the investigating officers. See Traylor, 596 So.2d at

966 (a person is in custody if a reasonabl e person placed inthe
sanme position would believe that his or her freedom of action
was curtailed to a degree associated with actual arrest). Though
a warrant existed for Perez on Septenmber 5, this court nust
affirmthe trial court’s ruling.

Length of Interrogation - The length of Perez's
i nterrogation
does not render his confession involuntary. Hi s interrogation
| ast ed approxi mately twenty-five hours, fromSeptenber 5 at 9: 37
p.m to Septenber 6 ending at 10:30 p.m wth intermttent
breaks as di scussed bel ow. Under the circunmstances of this case,
his interrogation was not coercive and unduly | engthy.

This Court has upheld the voluntariness of a confession

2 There is no indication in Beath's testinony that he
woul d have detained Perez if he had wanted to | eave prior 10:52
p.m when Perez inplicated hinself in the July burglary.( T. 3-
74)
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where the defendant was subjected to a period of continuous

police custody for more than 54 hours. Chavez v. State, 832

So.2d 730 (Fla. 2002). In Chavez this Court noted that the 54
hour detention did not render Chavez's confession involuntary
for the foll owi ng reasons: Chavez was perm tted frequent breaks;
he was provided with food, drink, and cigarettes at appropriate
times; his interrogation was interspersed with tine away from
police facilities for visits to various facilities; he was
provided with a six hour rest period(during which time Chavez
slept); he was given tinmes when he was |eft alone for quiet
refl ection; and he was repeatedly given Mranda warnings, in his
nati ve | anguage.

Here, the longest tinme Perez was in continuous police
custody was 25 hours from the evening hours of September 5 to
t he eveni ng hours of Septenber 6, |less than half the time Chavez
was in custody. During that 25 hour period, the investigating
officers provided Perez with food, drink, allow ng himsnoking
and restroom breaks (T 40). He was given rest breaks where he
could go in another roomand rest or sleep on arecliner chair(T
41). At 11:00 p.m on Septenber 5, Perez l|left the custody of
Detective Beath for almst two hours to voluntarily take a
pol ygraph exam nation(T 30). He was given the opportunity to

sl eep for approximately six to eight hours (T 70). The norning
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of Septenber 6, Perez was allowed to sleep and had an *“Egg
McMuf fin” for breakfast(T 41, SR 456). Thereafter he took the
police on a ‘drive-around’ to |locate evidence related to the
case and had a lunch break (T 41, SR 456). He was taken to
Cunberl and Farnms for a drink of Power Aid he had requested(T
34). Arriving back at the police station and prior to continuing
the interrogation, Perez “hung out” and snoked cigarettes (T

35). Like Chavez, Perez was informed of his Mranda rights, was

re-Mrandi zed and knowi ngly wai ved them (SR 134, 489-90).

The court found at “no time did Perez express a desire to
stop the interview process. The court finds that Perez wanted to
participate in the interviews with Dets. Beath and Kel so because
he hoped to persuade themthat he was not the person who stabbed
Sue Martin to death.” (R 333). Verification of the courts
comments can be gl eaned from Perez’s own words towards the end

of the interrogation on Septenmber 6 after his ‘drive-around’

with the police: “I just went and did all this stuff to show you
that I was telling you the truth. I'’msitting here showing you
all these things, everything. | went through all this here so

you can pin this shit on me when I didn't fuckin to it?” (SR
468) .
Accordingly, there was nothing coercive about the |ength

of appellant’s confession. See Conde v. State, 869 So.2d 930
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(FI a. 2003) (uphol ding confession’s voluntariness where
def endant was in custody for 16 hours and gi ven breaks); Wal ker
v. State, 707 So.2d 300, 311 (Fla. 1997) (finding a confession
vol untary where the defendant was questioned for 6 hours during
the norning and early part of the day, was provided with drinks
and bat hroom breaks, and was never threatened with capita

puni shment, or prom sed anything); Roberts v. State, 164 So.2d

817, 819-20 (Fla. 1964) (upholding voluntariness of confession
where interrogation |lasted from6:30 p.m to 1:30 a.m on first
day, defendant maintained innocence, interrogation began again
after 9:30 a.m on second day, and defendant showed no
inclination to confess until confronted by acconplice).

Perez did not testify at the suppression hearing. Evidence
the trial court had before it was Beath’s testinmny along with
the tapes of Perez’'s statenment. All establish that the | ength of
the interrogati on was not coercive. Such did not render Perez’'s
confessions and statenent involuntary.

COERCI VE POLI CE TACTICS - Perez recites alitany of alleged
coercive tactics and statenents by police in their interrogation
of Perez(1B 43-5) and refers to this Court’s ruling in Brewer v.
State, 386 So.2d 232 (Fla. 1983) (1B 46,n.19) wherein he
cont ends questioning is very simlar to this case. Brewer is

simlar only in the following factual regards: Brewer was
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convicted of nmurder and sentenced to death; initially Brewer
told the police that he had witnessed the stabbing, that he knew
t he attacker only by first nane, struggled with himbriefly and
fled the scene; and, upon further interrogation made
incrimnating statenments captured on audi o-tape. However, this
factual litany is where the simlarity ends.

In Brewer, the i ssue was whet her the prior inproper threats
and coercive influences affected Brewers subsequent witten
confession or was such prior inpropriety negated by intervening
appearance before a judicial officer thereby rendering the
witten confession voluntary. Finding not, this Court
inplicitly accepted findings of the trial court as to the first
confession noting: “The officers raised the spectre of the
electric chair, suggested that they had the power to effect
| eni ency, and suggested to the appellant that he would not be
given a fair trial.” 1d.,at 235.

In Brewer, the police stated to the defendant: “But, if you
you know, if you commtted second degree murder, it’s what?
Fi ve? What ? Twenty? Twenty years to life and you're eligible for

parole at five or seven, see? That’s second degree. That’s what

you did. Second degree nurder...If you done it, tell us, and
tell us right now, and we'll help you out on this thing. They
are going to cone to us and they are going to say, “Did you
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cooperate?” We are going to say, “ yes, he did. He's sorry for
what he done. We believe he can be rehabilitated.” That’'s what
we will tell the parole people when the (sic) cone to us... W' ||
get you' Il get out of this thing on second degree nmurder.” 1d.,
at 233, 234, 235.

At no point during the trial or in his Initial Brief has
Perez produced any statenments by Beath or Kel so that prom ses of
| eniency or helping himwith authorities to plead to a |esser
charge and receive a |lesser sentence were made. Comments to
Perez regarding assisting them with the investigation and
telling the truth as outlined by appellant (1B 44)in no way
mrror the prom ses of |eniency for cooperation in Brewer. A
police questioner's indication to a suspect that he or she woul d
benefit from cooperati on does not, itself, constitute coercion.

Maqueira v. State, 588 So.2d 221 (Fla. 1991). A confession is

not rendered inadn ssible because the police tell the accused
that it would be easier on himif he told the truth. Bush v.

State, 461 So.2d 936, 939 (Fla. 1984);_State v. Mllory, 670

So.2d 103 (Fla. 1st DCA 1996); Bova v. State, 392 So.2d 950

(Fla. 4th DCA 1980), nmodified on other grounds, 410 So.2d 1343

(Fla. 1982).
This case is distinguishable fromBrewer where the police

actually threatened the defendant with the death penalty telling
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himthat twel ve prospective jury nenbers “wll string you up by
t he nape of your neck right nowif they get their hands on you.”
Id., at 234 . Kelso's comments “a long tine in jail” were in
response to Perez’s observation that a person could get death
for stabbing sonmeone 94 tinmes(SR 145). Merely informng a
suspect of realistic penalties and encouraging himto tell the

truth does not render a confession involuntary. United States v.

Mendoza- Cecelia, 963 F.2d 1467 (11th Cir. 1992) (confession

adm ssi ble despite custom official's threat to defendant that
"if you don't cooperate with us, ten years can be a long tinme in
jail. Anything can happen and sonething can happen to your

famly ..."). See MIlton v. Cochran, 147 So.2d 137 (Fla. 1962)

(officer's statements that only by confessing could defendant
escape death penalty would not of thenselves invalidate

confession); Nelson v. State, 688 So.2d 971 ( Fla. 4'" DCA 1997)

(where police told defendant he could get electric chair
stating: “And you think they don't kill people in this state,
| ook at Bundy ... Do you want to die?", turning lights ‘on and
off’ in the interrogation roomsinulating the electric chair, it
was found under the totality of the circunstances, a voluntary
statenent).

Unlike Brewer, there was absolutely no allegation raised

below or in his Initial Brief that the investigating officers
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ever suggested to Perez that he would not be given a fair trial.
However, Perez contends the police were coercive in their
practices to obtain statenents. To the contrary, Perez was
allowed to take breaks, sleep and eat and acknow edges sane
during the interrogation (SR 456,489). Transcripts of his
statenments show Perez as clear, alert and willing to cooperate
with the officers to show that he was not the actual killer. At
one point Perez even offers advice to the police as to how to
conduct their investigation: “Shit, if you cone to him (Calvin
Green) for real and tell himstraight out, ‘Listen, | got your
fingerprints, | got DNA on you, | got this on you, | got that on
you’, Oh, yeah, he’s gonna start sweatin’ sooner or later” (SR
231). Perez mde statenents about the crime corroborated by
evi dence of his involvenent such as buying new shoes and his
shoe size (SR 22), secreting itens taken in the crinme and
attempting to pawn other itens for value(SR 1486-87). He
descri bed di sabled security lights; cut phone |ines; ransacked
rooms; even described the duck cane-facts only known to police
and perpetrator of the crime (SR 1480, 1365).

Perez clainms he was held incommunicado, a statenent that
belies the facts. After stating “l just want to see ny wife” (SR
165), Perez was allowed to personally speak with her (SR 171-

173).
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Finally, neither Beath nor Kelso ever prom sed Perez they
woul d protect his famly in return for a confession. It was
Perez who raised the specter of Reed hurting his famly, not the

officers. See Thomas v. State,456 So.2d 454 (Fla. 1984)

(del usion or confusion nust be visited upon suspect by his
interrogators; if it originates fromsuspect's own apprehensi on,
mental state, or |lack of factual know edge, it will not require
suppression). Before the officers even acknow edged his fears,
Perez stated he was now “ready to nake a statenent whenever you
want it” (SR 403). There was clearly no “quid pro quo”. Moreover,
Perez had already given statenents to the police regarding his
di rect connection to the crinme before he even nentioned his fear
of Reed. Even though Perez had al ready stated he wanted to speak
further and there were sone intimation by Beath that he woul d
try to follow through on Perez’s request (SR 403) that is an

insufficient basis to suppress a confession. See Stokes V.

State, 403 So.2d 377 (Fla. 1981) (that defendant may have been
noti vated to confess because of his concern for the welfare of
his famly in the face of reprisal threats by the Outl aws
Motorcycle Gang is an insufficient basis on which to predicate

a notion to suppress); Coleman v. State, 245 So.2d 642 (Fla. 1st

DCA 1971) (that defendant notivated to confess because of

concern for girlfriend does not, as a matter of |aw, amount of
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sufficient coercion that confession is involuntary).

It is clear from Perez’s various comments to the police
during his interrogation that he was speaking to the police of
his owmn free will. Evidence can be found in the follow ng
representations occurring at the beginning and towards the end
of the interview. “But what I'"mtrying totell you is | have no
i dea what, seriously, | have no idea what happened...If | was
there, then hell yeah, if I, if you guys came to nme and told ne
t hat you had sonething on me, damm right |1’ mgonna fucking tell
you, where (unintelligible) is. I have a very high I1Q I’ m not
a noron.” (after first being advised of his Mranda rights) (SR
148); “Nobody’s forcing nme to do anything. |I’m show ng you
everything that 1’'ve shown you on ny free will.”(during the
drive around where Perez took police to items from Martin's
hone) (SR 451).

ADVI CE AND WAI VER OF M RANDA RI GHTS - I n denying the notion
to suppress, the court made the factual overall findings as to
cust ody: t he i nterrogation began as a non- cust odi al
interrogation after Perez canme to the police departnent
unsolicited by Beath or anyone else in law enforcenent on
Septenber 5, 2001; the interview began at 9:37 p.m in the sane
room Perez twi ce before net Beath; Perez was on notice prior to

Septenber 5 that Beath wanted to speak wi th himabout anything
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useful he m ght provide regarding the circunstances of Susan
Martin's death; at 10:07 p.m Perez was fully and properly
adm ni stered Mranda warnings by Beath; the interrogation did
not become custodial wuntil 10:52 when Perez was told he no
| onger was free to go and was under arrest for theft of Martin's
jewelry. (R 329-339).

Perez clearly had know edge of M randa, waiving his rights
when they were given to himthe first time at 10:07 p.m on
Septenber 5 (SR 134):

PEREZ: You're gonna M randize nme?

BEATH: Yes.

PEREZ: So, |’ m under arrest?

BEATH: No, you’'re not, okay? Not right now You
have the right to remain silent, anything you say can

be used agai nst you in court, you have the right to an

attorney, if you can’t afford an attorney, one will be

appointed to you. You have the right to stop talking

at any time. Okay? You understand that?

PEREZ: Under st ood.

M randi zed for a second tinme |later in the interrogation on

Septenber 6 and after their drive-around, Perez acknow edged his
ri ghts saying “okay” and agreed to continue talking (SR 490).
Perez contends he was not informed he had a right to an
attorney during questioning, in accordance with Mranda. This
issue was not raised at trial. In order to be preserved for

further review by a higher court, specific |legal argument or
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ground to be argued on appeal or review nmust be part of that

presentation. Tillman v. State, 471 So2d 32 (Fla. 1985);

St ei nhorst, 412 So.2d 332, 338; See Phillips V. State, 877 So.2d

912 (Fla. 4t DCA 2004) (issue regardi ng adequate advi ce of right
to counsel during interrogation not preserved and fundanent al
error not found). However, if this Court were to find it
preserved, Perez’'s claimis neritless.

The court nade factual findings that Perez was properly
advised of Mranda twice. In both instances he was first
informed of his right to remain silent and, thereafter, advised
of his right to an attorney. Tw ce he was advised if he wanted
an attorney the interview would stop (SR 165,490) and if he
decided not to speak anynore, the interview would stop. In
essence, he was advised of his right to an attorney on at | east
t hree occasi ons.

The M randa warning in the case at bar conports with the
| anguage of M randa wherein a person in custody “nust be warned
prior to any questioning that he has the right to the presence

of an attorney. Mranda, 384 U S. at 479-480. In Dickerson v.

United States, 530 U. S. 428 (2000), the Court re-affirmed the

inport of the rights as outlined in Mranda that a “ suspect has
the right to remain silent, that anything he says can be used

against himin a court of law, that he has the right to the

43



presence of an attorney, and that if he cannot afford an

attorney one will be appointed for himprior to any gquestioning

if he so desires.” 384

U.S. at 479 (enphasis added). 3
Perez contends this discussion between Perez and Beath
t hwarted appellant’s right to have an attorney present (SR 135):
PEREZ: So, |let me ask you this, should |I be call

my, uh, attorney or sonething |like that because |I'm
under arrest now?

BEATH: It’s up to you , if you want an attorney,
then we stop

PEREZ: Then | can’'t | eave anyhow
Law enforcenent officers are not required to act as |ega
advi sors for suspects during custodial interrogations. If, at
any point during custodial interrogation, a suspect asks a cl ear
guestion concerning his or her rights, an officer nust stop the
interview and make a good-faith effort to give a sinple and

straightforward answer. |som v. State, 819 So.2d 154 (2002)(

wai ver of counsel not knowi ng and intelligent where defendant,
convicted of wvarious serious traffic offenses, asked if he
needed | awyer for hitchhiking and officer only answered “no” and

continued questioning); Alneida v. State, 737 So.2d 520 (Fla.

BThe State is aware that the Fourth District has recently
ruled on a simlar issue in Roberts v. State, 874 So.2d 1225 (
Fl a. 4'h DCA 2004), et al. These facts are distinguishable.
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1999) (police did not answer defendant’s question); Cf.

datzmayer v. State, 789 So.2d 297(Fla. 2001) (police acted

properly responding to defendant’s question about obtaining
counsel in a straightforward way that “it was his decision to
make”, not theirs).

In fact, Beath stopped the interview and answered
appellant’s question properly. Perez knew what he was being
asked about but never asked to tel ephone counsel, contrary to
his assertions (1B 41). Beath told himit was up to himand if
he chose to obtain counsel he would immediately stop the
interrogation. Perez knew the sinple, reasonable truth he was
under arrest and could obtain counsel.

Perez’ s statenent was not the result of being m sled, police
coercion, or duress as a result of the Ilength of his
interrogation. No facts to the contrary were presented to the
trial court and Perez did not testify. Ignoring the factual
evi dence before the |ower court, Perez now argues that his
confession was involuntary. It should be reiterated that there
is no evidence, particularly in light of Perez's statenents,
that his free will was overborne by either of the investigating
of ficers.

Furthermore, to say his statements were an act of

“conmpul sory self incrimnation” due to defective Mranda
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war ni ngs where he was told on three occasions of his right to
counsel and was properly given Mranda warni ngs does not conport
with the substantial and conpetent evidence in this case. The
trial court’s ruling should stand and the notion to suppress
deni ed.
ISSUE 111

THE COURT DI D NOT ERR I N NOT GRANTI NG A

M STRI AL AS TO THE PROSECUTORS OPENI NG

ARGUMENT AND DETECTI VE BEATH S TESTI MONY

(restated)

Perez contends it was error for the court to deny a mstri al
where the state, in opening argunent and through wtness
testinony, stated inaccurately that Perez always or regularly
carried a knife. He says this error was prejudicial both at
guilt and penalty phase.

Perez’s claim is neritless as the prosecutor’s opening
argument was a proper coment on the evidence which he, in good
faith, believed woul d be presented t hrough wi tness testinony and
t hrough appellant’s statenment to the police regarding Perez’s
ownershi p and transportation of his knife. Beath's testi nony was
not prejudicial in light of Perez’'s taped statenent to the
police and the court’s curative instruction. Neither is error
and provide no basis for a mstrial.

A trial court’s ruling on a notion for mistrial is subject

to an abuse of discretion standard of review. Goodwin v. State,
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751 So.2d 537, 546 (Fla. 1999); Thomas v. State, 748 So.2d 970,

980 (Fla. 1999) (explaining that a ruling on a notion for
mstrial is within the trial court’s discretion and shoul d not

be reversed absent an abuse of that discretion); Hamlton v.

State, 703 So.2d 1038, 1041 (Fla. 1997) (noting that a ruling on
a notion for mstrial is within the trial court’s discretion).
Moreover, wide latitude is permtted in arguing to a jury.

Breedl ove v. State, 413 So.2d 1, 8 (Fla. 1982). It is within the

judge’'s discretion to control the comments made to a jury, and
we will not interfere unless an abuse of discretion is shown.

Occhicone v. State, 570 So.2d 902, 904 (Fla. 1990); Breedlove,

413 So.2d at 8. Under the abuse of discretion standard of
review, the appellate court pays substantial deference to the
trial court’s ruling. A trial court’s determnation will be
upheld by the appellate court “unless the judicial action is
arbitrary, fanciful, or unreasonable, which is another way of
saying that discretion is abused only where no reasonabl e man
woul d take the view adopted by the trial court.” Trease V.
State, 768 So.2d 1050, 1053, n. 2 (Fla. 2000), citing Huff v.

State, 569 So. 2d 1247, 1249 (Fla. 1990); Canakaris v.

Canakaris, 382 So.2d 1197, 1203 (Fla. 1980).
Prosecutors Opening Statement - In anticipation of opening

statement, the State intended to i ntroduce Perez's statenment to
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the police wherein he admtted “owning a little ( not even 3")
| ock bl ade which he Ieft in his pocket when he got off work” (R
1070-71) and that appellant had been working* (R 1062).
Additionally, the State planned to call Joseph Burns, Perez’'s
brother-in-law, who had been deposed previous to trial, about
Perez’s propensity to carry a knife. Though Burn’s testi nony was
subsequently rul ed i nadm ssable (T 1261) he testified on proffer
he knew Appellant to be in the habit of carrying a knife. On
cross-exam nati on while concedi ng upon first nmeeting Appellant
he did not carry a knife (T 1259) he continued: “the last ten
tinmes, if it was ten times or nore, the last of the tinme that |
knew hi msince he was free, he carried a pocket knife with him
yes” (T 1260). The court indicated it was aware of this
assertion previous to the State’ s opening argunent (T 859).

The prosecuting attorney may outline evidence which he in
good faith he expects the jury will hear during presentation of

the state’'s case. Rutledge v. State, 374 So.2d 975 (Fla. 1979).

See Haws v. St at e, 590 So. 2d 1125 (Fla. 5th  DCA
1992) (prosecutor acted in good faith, referencing in opening,
statenments of inconpetent wtness he planned to introduce

t hrough her brother and |ater ruled inadm ssible); Randol ph v.

State, 556 So.2d 808 (Fla. 5'" DCA 1990)(no grounds for mistria

4pPer ez wor ked t he Monday before the Tuesday norni ng nurder.
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when no evi dence was established at trial where state in opening
said stolen purse found in same area where defendant was
arrested).

Perez contends that the prosecutor’s opening remarks were
irrelevant and contrary to the evidence in the case and for

authority cites Mller v. State, 782 So. 2d 426 (Fla. 2" DCA

2001) which he clainms presents an “anal ogous situation.” (1B 50)
Appel l ant’ s reliance upon Mller IS m spl aced and
di stinguishable fromthis case. In Mller, the defendant was
charged with three counts of mansl aughter when three occupants
of a motor vehicle were killed as a result of a stop sign that
was renoved froman intersection. Investigators discovered that
several |ocal young people ( defendant anong them had been
involved in stealing other comunity traffic signs. Though
adm tting i nvol venent in the di sappearance of the traffic signs,
t he defendant denied any involvenent in stealing the stop sign
at the fatal accident scene. The defendant argued that the stop
sign was still up the day before the accident and other traffic
signs unrelated to the incident had been taken a coupl e of days
before the incident. Acknow edging that this was an “extrenely
cl ose case” the Second District pointed to the only two pieces
of evidence fromwhich the jury could infer that the defendant

had taken the stop sign. First, the investigating officer who
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spoke with the defendant indicated he could tell whether a
def endant was |ying by watching the novenment of the speaker’s
eyes, even though he had not been qualified as an expert in body
| anguage. Second, a friend of the co-defendants testified he
believed they told himthe day after the acci dent they had taken
the signs the day before. The court noted: “This testinony, if
accepted by the jury, notw thstandi ng the other testinony to the
contrary, provided the required conpetent, substantial evidence
to tie the circunstances of the other thefts to the subject
sign... Accordingly, we conclude that, even though the
sufficiency depends on Jarrard’s rather equivocal testinony, the
record supports the trial judge's discretionary denial of the
nmotion for a judgenent of acquittal...the evidence had not been
tainted by the prosecutor’s closing remarks, the effect of which
poi soned the resulting verdict.” Mller at 429-430. The
prosecutor’s “poisonous” closing remarks were the deputy’s
testinmony was referred to inaccurately, in that the jury was to
apply the officer’s “expertise” in evaluating the defendant’s
credibility and the prosecutor m s-characterized twice to the
jury that the witness (Jarrad) was “relatively certain” that the
signs had been taken the night before. The court concl uded:
“Because there is an absence of any direct evidence connecting

MIller and his co-defendants with the sign in question, each
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link in the chain of circunstances presented in the State' s case
is essential.” Mller at 432.

A procedural distinction between M1l er and the case at bar
is when the comrents occurred. Here, the prosecutor’s comrents
were made in opening when he summed up to the jury what he
believed, in good faith, the evidence would show. In Mller
the prosecutor’s inappropriate comments were stated during
cl osing argunent, the ultimte summtion of evidence which had
been presented during the trial. In closing argunment the State
accurately summed up the evidence about Perez’'s knife: “He
enters her house arnmed with his knife. You heard in the video
the evidence of his interrogation early on he described the

knife that he carries with himat work. He knows it well. Hi s

words, it’s a little | ocked blade. 1It’s |ike not even a three-
inch bl ade and the medical examner in this case describes the
94 stab wounds as being fromhalf an inch to an inch and-a-half
|l ong, consistent with a very small blade” (1783);”... Perez
carries such a knife that he described. Yet he said it was a
si x-inch switchbl ade that M. Green had. Another lie.” (T 1789).
It was an accurate statement so there was no objection.
Moreover, at no point in both their pre and post closing
argunments vis a vis the State, did either defense counsel choose

to make any comment regarding the inaccuracy of the State’s
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claimor that their client did not own or carry a “little | ocked
bl ade” knife(T 1753-1763, 1792-1820).

Additionally, unlike Mller, thisis not an “extrenely cl ose
case” where crucial evidence was m s-characterized by the State.
Perez adm tted he owned and carried to work a knife and that he
would leave it in his pocket after he got off work. He
orchestrated the underlying felonies to occur at Martin's hone
and knew she had other itenms of value. Perez knew the sensor
lights had been disabled, the phone |lines cut and the garage
si de door broken into. He entered the house with socks on his
hands, was present during her nurder and got blood from the
victimon the bottons of his tennis shoes, which he discarded.
Perez attenpted to pawn itens taken in the burglary soon after
t he night of the nmurder and had admtted taking jewelry fromthe
victims home in a previous burglary approxinmately one nonth
earlier. Finally, he took police on a drive-around to retrieve
items taken in the burglary. Considering this evidence in
conjunction wth other evidence presented by the State,
particul arly the nmedi cal exam ners testinony that there were 94
wounds perpetrated by a weapon simlar to Perez's knife,
comments regarding “the knife” in opening were not only on point
but relevant as well.

More akin to this case is Hartley v. State, 686 So.2d 1316
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(Fal. 1997). |In Hartley, the prosecutor during opening stated:
“l submt to you the evidence will show that (Hartley) was the
“area tough guy”, people in the area where this occurred were
afraid of hini. There was no specific testinmny he was the “area
tough guy”. Noting comments regarding the defendant’s character
were nore appropriate during closing than opening, the court
denied a mstrial. In denying Hartley a new trial the court
observed:

“The State made these comments in attenpting to
explain that its witnesses had refused to cone forward
i medi ately because they were afraid of Hartley..
Hartl ey asserts that the State never produced any
evidence to reflect that the witnesses were afraid of
Hartley or that Hartley “was the area tough guy”. W
find no nmerit to this argunment. A nunber of w tnesses
testified that they did not come forward imredi ately
because they were afraid. Mor eover, Hartley hinself
made statenments to witnesses that he hoped to get away
with the crine because the witnesses were afraid to
testify. Because evidence was admtted to support the
comments made by the State in opening, we do not find
that the comments entitle Hartley to a new trial.”
Id., at 1321.

Here, the jury was instructed twice prior totrial, infinal
instructions and during closing argunent they were only to
deci de the case fromthe testinony of the witnesses, evidence in
the form of exhibits and that argunents of counsel were not

evi dence (T 843,857,1809, 1845). See Rutl edge, 374 So.2d 975.

Even if this Court finds the prosecutors remarks inproper,

such error was harml ess. The prosecutor, in closing, accurately
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summari zed Perez’s rel evant statenment, the court’s instructions
were curative and there was overwhel m ng, corroborative evi dence
in the case. The focus of a harm ess error analysis “is on the

effect of the error on the trier-of fact.” State v. DiGuilio,

491 So. 2d 1129, 1139 (Fla. 1986).

Detective Beath’s Testinony - Beath testified as a preanble
to the video and audi otape presented to the jury and stated
Perez told him that he owned and carried a small, |ock bl ade
style knife on a regular basis and kept it sharp (T 1281). This
is not a substantive m s-statenment of Perez’s statenents in that
Perez clearly indicated he owned a small |ocked blade knife,
used it at work, left it in his pocket afterwards, kept it sharp
and still owned it. Unl ess he was able to defy the |aws of
physics, if Perez owned the knife the only way he could use it
at work was to transport it to and fromwork daily. The State
contends Perez mi s-characterized Beath’s testinobny as it was a
“habit on the part of the defendant of carrying a knife” (T
1281). In fact, Perez has expounded several characterizations of
“carrying” the knife, i.e., “always carried a knife”,“regularly
carried a knife”,“carried it (the knife) on a regular basis”;
“routinely carried a knife” or “habitually carried a knife”.(IB
46,52,54).1t is axiomatic from the various constructs of the

word “regularly” noted in Perez's brief, he is attenpting to
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create semantically a prejudicial effect in terns of Beath's
testimony. However, the record refutes any claimof prejudice
arising from Beath’'s testinony. As well, the court gave a
clarifying instruction imediately after Beath's testinony:
Menbers of the jury, the exhibit 52 admtted into
evidence is the videotape of portions of the interview
with M. Perez. It is the best evidence of what M.
Perez said so you need to rely on your determ nations
about what is said off that videotape. (T 1282)
“Generally speaking, the use of a curative instruction to

di spel the prejudicial effect of an objectionable comment is

sufficient.” Rivera v. State, 745 So.2d 343 (Fla. 4" 1999)

citing Buenoano v. State, 527 So.2d 194 (Fla. 1988) See Adans V.

Wai nwri ght, 709 F.2d 1443 (11'M Cir. 1983), cert. denied, 464

U.S. 1063, (a curative instruction purges the taint of a
prejudicial remark because a jury is presumed to follow jury
instructions). Even if this court found Beath’'s coments
i naccurate, a mstrial was not required as Beath’s comments do
not underm ne confidence in the verdict and is harmess. The
comments were put in proper perspective by the court’s
instruction and the evidence was overwhelmng as to Perez’'s
guilt. DiGuilio, 491 So. 2d 1129, 1139.
| SSUES |V AND V
THE COURT DI D NOT ERR I N SENTENCI NG PEREZ
TO DEATH BECAUSE THE STATE DI D OBTAI N THE

PREDI CATE JURY FI NDI NG THAT PEREZ WAS A
MAJOR PARTI CI PANT I N THE FELONY (restated)
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Prefacing his argunments on Issues IV and V Perez nmintains
there was substantial evidence in Perez's statenent that G een
was the actual stabber of the victimand the guilty verdict at
bar did not enconpass the necessary facts to justify a death
sentence (1B 58). Perez is clearly wrong on this point as there
was no forensic evidence inplicating Green as the stabber, other
than Perez’s self-serving statenment. Any finding as to who the
actual stabber was is irrelevant to Perez, found to have acted

as a mpjor participant with a reckless disregard for human life

satisfying the constitutional requirenents of Ennund v. Florida,

458 U. S. 782 (1982) and Tison v. Arizona, 481 U S. 137 (1987)

maki ng him death eligible. See Van Poyck v. State, 564 So.2d

1066 (Fla. 1990)(court found defendant major participant even
t hough he was not the actual shooter).

I n DuBoise v. State, 520 So.2d 260 (Fla.1988), this Court

summari zed the principle established in Ennmund/ Ti son:

In Tison the Court stated that Enmund covered two
types of cases that occur at opposite ends of the
fel ony-nmurder spectrum i.e., "the mnor actor in an
armed robbery, not on the scene, who neither intended
to kill nor was found to have had any cul pabl e nent al
state" and "the felony nurderer who actually killed,
attenpted to kill, or intended to kill." The Tison
br ot hers, however, presented "the internedi ate case of
t he def endant whose participation is nmajor and whose
mental state is one of reckless indifference to the
value of human life."... Comenting that focusing
narromy on the question of intent to kill is an
unsati sfactory nmet hod of determ ning culpability, the

56



Court held "that mmjor participation in the felony
commtted, conbined with reckless indifference to
human life, is sufficient to satisfy the Ennund
cul pability requirenent.” Id. at 265-66 (citations
omtted, enphasis added) (quoting Tison v. Arizona,
481 U. S. 137, 107 S.Ct. 1676, 95 L.Ed.2d 127 (1987)).

The jury returned these verdicts: felony nurder; burglary

of a dwelling (defendant nade an assault and battery upon any

person arned or did arm hinmself within the dwelling with a

dangerous weapon); and, robbery (defendant carried a deadly

weapon) (T 1881-1882). The jury received the follow ng
i nstructions:

Principal Instruction

If the Defendant hel ped another person or persons
commt or attenpt to commit a crinme, the Defendant as
a principal and nust be treated as if he had done all
the things the other person or persons did I f the
Def endant had a conscious intent that the crim nal act
be done and the Defendant did some act or said sone
word which was intended to and which did incite,
cause, encourage, assi st or advise the other person or
persons to actually commt or attenpt to commt the
crime. (T 1840)

| ndependent Act Instruction

If you find that the crines alleged were comm tted an
issue in this case is whether the crinmes were the
i ndependent acts of a person other than the Defendant.
An i ndependent act occurs when a person other than the
Def endant commits or attenpts to commt a crime which
the Defendant did not intend to occur and in which
Def endant di d not participate and whi ch was outsi de of
and not a reasonably foreseeable consequence of the
conmon design or unlawful act contenplated by the
Defendant. If you find that the Defendant was not
present when the crinmes occurred, that does not in and
of itself establish that the crimes were the
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i ndependent act of another. 1f you find that the
crimes were independent acts of another, then you
should find Daniel Perez not quilty of those crines.(
T 1840-41)

Perez’' s defense was that G een had the knife, he was not the
actual stabber, and had no intent to burglarize Martin’s hone.
In rejecting the crines were the independent acts of another,

the jury disbelieved Perez's story thereby rejecting his

defense. In accord with other instructions, they disbelieved

Perez when he stated he never physically harmed the victin ! his
only intent was assisting others in stealing Martin’s vehicle
par ked outside her honme; 1% had no intent to rob Martin, wanting
no part of what was taken;!'” and, did not enter Martin’s hone
with a knife.18

Fi ndi ngs of battery and robbery with a deadly weapon provi de

irrefutable support that the jury found Perez to be a nmgjor

15« A battery is an intentional touching or striking of
anot her person against that person's will” (T 1833).
6« at the tinme of the entering of the structure Dani el

Perez had a fully-forned conscious intent to commt theft or
hom cide in that structure.” (T 1830-31 )

e . .the State mnmust prove [Perez] took the property from
the person or custody of Susan Martin...[by] force, violence,
assault or putting in fear...appropriate the property of Susan
Martin to his use or to the use of any person not entitled to
it.” (T 1836)."

#1f you find that the defendant carried a knife in the
course of committing the robbery and the knife was a deadly
weapon, you should find him guilty of robbery with a deadly
weapon.” (T 1838)
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participant with a reckless disregard for human life. Perez
claimed Green “used a knife about six inches |long”. (R 1109). The
wounds were inflicted by the sane weapon and a kni fe capabl e of
inflicting those injuries was Perez’'s knife carried to and from
wor k which he left in his pocket at workday’s end.!® The cri nm nal
information specifically referred to a knife as a deadly weapon
and the court’s instructions were specific to a knife (R1-2; T
1838).

The verdict regarding the assault and battery is telling.
Perez nmaintained throughout his interrogation he did not
threaten, strike, or stab his “Aunt Sue”. In fact, he did
not hing to assi st her. Hence, the battery to Martin consi sted of
94 stab wounds to her body, a defensive wound to her hand, a
bl ow froma cane, the forcible, physical taking of the necklace
and watch from her person.

Perez was the only perpetrator acquainted with Martin, had
stolen from her before, and if not for his relationship with
her, the nmurder would never have occurred. He planned and
orchestrated the underlying felonies, provided the knife used in
the nmurder and was present when it occurred, assisted in the
destruction of incrimnatory evidence afterwards and conceal ed

items near his place of enploynent as well as attenpting to pawn

¥The murder occurred in the early hours of Tuesday norning.
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items of val ue.
This court has consistently upheld the death penalty where,
as in the case at bar, the appellant did not actually commt the

subj ect hom cide. E.g.,Chanberlain v. State, No. SC02-1150 (Fl a.

June 17, 2004); Van Poyck, 564 So.2d 1066; Copeland v.

Wai nwi ght, 505 So.2d 425 (Fla.1987); Jackson v. State, 502

So.2d 409 (Fla.1986); Cave v. State, 476 So.2d 180 (Fla.1985);

State v. White, 470 So.2d 1377 (Fla.1985); Bush v. State, 461

So.2d 936 (Fla.1984)); James v. State, 453 So.2d 786 (Fla.
1984) .

Perez’s reliance upon Jackson v. State, 575 So.2d 181(Fl a.)

is msplaced. In Jackson, no evidence showed defendant
personal |y possessed or fired a weapon during a robbery where
t he murder took seconds to occur. Furthernore, Jackson invol ved
two co-defendant’s where a reasonable inference could be nmade
that either one fired the gun. Id. at 190-191. Likew se, other

cases cited by Perez are inapplicable: Benedith v. State, 717

So.2d 472 (Fla. 1998) (no evidence appellant procured the
firearmfor use in the robbery, possessed the firearmbefore or
during the robbery or that he could have prevented the use of
the firearm while the robbery was being commtted); State v.
Lacy, 929 P2d. 1288 (Az. 1996) (defendant not present when

victim bound and gagged and no other evidence indicating what
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def endant may have known); White v. State, 532 So.2d 1207 (M ss.

1988) (no evi dence defendant contenpl ated | ethal force would be

enmpl oyed); State v. Rodriguez, 656 A 2d 262 (Del. Super.

1994) (def endant not principal in shooting and co-defendant’s
statenent inplicating himas shooter was suspect).

Perez argues at penalty phase the jury made a non-unani nous
decision that Perez was a mpjor participant acting with a
reckless disregard for human |ife. Though Perez concedes that
their finding on the facts nmay have been nade in accordance with

Enmund and Tison, that in |ight of Apprendi v. New Jersey, 530

U.S. 466 (2000)as applied by Ring v. Arizona, 536 US. 584

(2002) 2% the jury’'s decision was non-unani nous. This issue has
not been preserved for review and is waived. Perez specifically
agreed that an instruction be given to the jury (T 2141).

St ei nhorst, 412 So.2d 332, 338.

However, should this Court find it preserved, Perez's
specious argunent is neritless, at odds with the jury' s verdict
and this Court nrmust affirm his sentence. The jury only
determ nes at penalty phase what punishment should be imposed
for felony nurder which they had found unani nously, and based

upon their verdict(s), the State contends they found Perez to be

20The state woul d reference further argunents regardi ng the
constitutionality of Ring in Issue XlI.
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a mpj or participant under Edmund/Ti son. However, the jury does

not have to make that finding. Section 921.141, Florida
Statutes, affords the sentencer guidelines to determ ne which
puni shnent i s appropriate and provi des accepted circunstances to

be considered. An Ednmund/ Tison determ nati on does not make a

murderer eligible for the death penalty 1in that the
determnation is alimting factor, not an enhancing factor. If

not net, the death penalty is not appropriate. After Ring, an

Edmund/ Tison ruling may still be made by a court. Brown v.
State, 67 P.3rd 917 (Okla.Crim App. 2003) Trial courts are to

make analysis for Edmund/Tison finding. Pearce v. State, 880

So.2d 561 (Fla. 2004); Diaz v. State, 513 So.2d 1945, 1948 (Fl a.

1987) ((findings) my be nmade in an "adequate proceedi ng before
sone appropriate tribunal--be it an appellate court, a trial

judge, or a jury." citing Cabana v. Bullock, 474 U S. 376

(1986)). See Van Poyck, 564 So.2d 1066 (not error for court

failing to direct the jury to mke a mandatory factua
det erm nati on concerni ng Van Poyck’ s partici pation as prescribed

by Ednmund/ Ti son).

Based on their findings at the guilt phase the jury had
previously determ ned that Perez was death eligible and any
further instruction that they were to find Perez a nmgjor

participant acting with a reckl ess disregard for human life, was

62



extraneous. This Court nmust affirmthe sentence.
| SSUE VI

THE COURT FOUND PEREZ TO BE A MAJOR

PARTI CIPANT IN THE MJURDER ACTING W TH

RECKLESS DI SREGARD FOR HUMAN LIFE AND

APPROPRI ATELY APPLYI NG HAC (rest at ed)

Perez contends the HAC aggr avat or shoul d not be applied. The

State did not establish that appellant was the killer or a major

participant in the crime. The State di sagrees for the reasons

provided in ISSUES IV and V in addition to the follow ng

anal ysi s.

A trial court can nmake an Edmund/Tison finding based on

subst anti al and conpetent evidence . Pearce, 880 So.2d
561(noting trial court’s anal ysi s of def endant’ s
role/cul pability in nmurder satisfies Ednund/ Ti son di scussion).
See Diaz, 513 So.2d 1945, 1948.

The court was specific in it’s sentencing order about
Perez’s major participation:

Capital felony commtted while the defendant was
engaged, or was an acconplice, in the conmm ssion of,
or attenpt to commt or in flight after commtting or
attenmpting to conmt a robbery or a burglary of a
dwelling Perez admtted to | aw enforcenent that he
pl anned to conmit a crime against Susan Martin the
ni ght she was killed and he is the one who took
hi mself and his co-defendant, Calvin Geen, to her
residence. In other words, it's Daniel Perez who
selected the target of the crimnal activity. The
evi dence further showed beyond a reasonabl e doubt t hat
Susan Martin's house was entered by stealth. The
tel ephone lines into the honme were cut and the
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security light which reacts to notion was unscrewed
before entry was made. The evi dence al so showed beyond
a reasonabl e doubt that a screen to an outside door to
her garage was cut. In statenments nade by Dani el Perez
to law enforcement Perez admtted that Susan Martin
was watching an infonmercial on television at the tine
entry was made into the hone. Perez also admtted
that he put socks on his hands before entering her
house. Perez admtted Susan Martin was stabbed
numerous times with a knife. He also admtted to
hel ping di spose of the knife. Bl oody foot prints
mat chi ng shoes Perez was known to wear at the tinme of
the nurder were found next to the body of Susan
Martin. Perez admtted to throwing the shoes in the
dunpster the same night of the nurder. Only one other
identifiable bloody footprint was found at the scene
of the crinme in a hallway some di stance away fromthe
body and that footprint was inadvertently nmade by | aw
enf orcenent while the crime scene was bei ng processed.

The evidence at trial also proved beyond a reasonable
doubt that prior to being nurdered Susan Martin
accused Daniel Perez of burglarizing her home and
stealing from her approxinmately one nonth earlier
Perez knew that prior to the date Susan Martin was
murdered that she had made that accusation to |aw
enf or cenent .

The evidence at trial also proved beyond a reasonable
doubt that on a prior occasion Perez had used a knife
to attenpt to kill sonmeone by stabbing himand he had
a personal awareness of the vitality of the knife and
t he high probability of danger when the knife is used
to confront someone.

The evidence further showed beyond a reasonabl e doubt
that at a mninmm he knew the high probability of
danger and that a life was in jeopardy when he entered
Susan Martin's house knowi ng that she was awake,
knowi ng she knew who he was, knowing that either
hi mself or his co-defendant was arnmed with a knife
used to cut the telephone lines and the screen and
knowi ng that after entry was nade she sustained a
serious blow to the head by a cane.

The only evidence presented at trial which connected

64



Perez' co-defendant, Calvin Geen, to the crines
commtted was Perez' statement to |aw enforcenent.
The only eyewi tness version of the events presented at
trial were the statenents made by Perez to | aw
enforcenment in which Perez enphatically deni ed being
the one who stabbed Susan Martin to death. However,
the description of the events given by Perez changed
several times as he was confronted by | aw enf orcenent
with various items of physical evidence. The various
permutations in his statement of his involvenent in
the crimes against Susan Martin do not make his final
versi on credi bl e.

By interrogatory responses on the verdict form the
jury unani nously deci ded beyond a reasonable doubt
that in the course of committing the burglary, Perez
made an assault or battery upon Susan Martin. The jury
al so unani nously deci ded that Perez was arned or arned
himself with a deadly weapon in the course of
conmtting the burglary. The only two deadly weapons
described in the evidence were the knife used to
stab Susan Martin and the duck head cane used to
stri ke her on the head.

Cases cited by appellant including, Wlliams v. State, 622

So.2d 456 (Fla. 1993); Archer v. State, 613 So.2d 446 (Fla

1993), and Omelus v. State, 584 So.2d 563 (Fla. 1991) are

di stingui shed fromthe case at bar in they all factually concern

def endants who were not present when the killings took pl ace but

ordered or initiated contract killings, and, the state had
failed to prove beyond a reasonabl e doubt the particul ar manner
in which the defendants either knew or ordered the manner in
which the victins were killed. Here, Perez was not only present,
he planned and participated in the underlying felonies and

provided the knife used in the nurder, as discussed in Issues
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11, 1V and V.

This Court has affirmed the death penalty where the

defendant is not the actual killer: Cave v. State, 727 So.2d 227

(Fla. 1998) (HAC found for non-shooter and stabber); Copeland v.

State, 457 So.2d 1012, 1019 (Fla. 1984) (aggravating factors,
including HAC, were inmputed to defendant even though co-
def endant killed victim because defendant was principal in and

fully participated in crines), habeas granted on other grounds,

565 So.2d 1348 (Fla. 1990).
| SSUE VI |
SUBSTANTI AL AND COVPETENT EVI DENCE SUPPORTED
THE HEI NOUS, ATROCI OUS OR CRUEL AGGRAVATOR
AND WAS FOUND PROPERLY (restat ed)

Perez clains the heinous, atrocious and cruel (“HAC")
aggravat or was not proven because there was nothing to show
Martin was conscious to experience prolonged suffering.

In contrast to Perez’s position, Martin was fearful for her
safety at 1:20 a.m as a result of her cut phone Iines.
Thereafter, she was struck on her forehead by a brass duck cane
handl e and experienced 95 sharp force injuries including a
def ensi ve wound as she struggled with and tried to evade her
attacker. In her last nonents she made sounds of “gargling in

her own blood”. This court wll find after a review of the

record that HAC i s supported by substantial, conpetent evidence

66



and the correct rule of law was applied by the trial court.
Hence, the death sentence should be affirmed.

Whet her an aggravator exists is a factual finding reviewd
under the conpetent, substantial evidence test. When consi deri ng
the standard of review, this Court noted it “is not this Court’s
function to reweigh the evidence to determ ne whether the State
proved each aggravating circunstance beyond a reasonable
doubt —+hat is the trial court’s job. Rather, our task on appeal
is to review the record to determ ne whether the trial court
applied the right rule of |law for each aggravating circunstance
and, if so, whether conpetent substantial evidence supports its

finding.” Alston v. State, 723 So.2d 148, 160 (Fla. 1998)

(quoting Wllacy v. State, 696 So.2d 693, 695 (Fla. 1997).

In it’s sentencing Order, the court nmade the follow ng
detailed findings regarding the HAC aggravator (R 1448-49):

The <capital felony was especially heinous,
atrocious or cruel. The evidence at trial presented by
t he medi cal exam ner proved beyond a reasonabl e doubt
that Susan Martin was stabbed to death. Altogether
she was stabbed ninety-four times. There were eight
stab wounds to the l|left side of her neck, four of
whi ch cut her jugular vein. There were twenty-one
stab wounds to the right side of her abdomen, sone of
which were | ethal because they cut her liver and her
right Tung. There were twenty stab wounds to the | eft
si de of her abdonmen, sone of which were | ethal because
they cut her left lung. There were twenty four stab
wounds on the back-side of the abdomen and ei ghteen
stab wounds on the front side of the abdonmen. There
was one defensive wound to a finger on her |left hand.
She al so sustained a blunt traum injury over her |eft
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eye causing a V-shaped laceration and bruising and
there were scratches on her neck. The blow to her
head did not cause brain damage or skull fracture and
was not a fatal. The bruising on her forehead and the
henmorrhaging to her right lung cavity showed she was
still alive at the tine she was hit on the head and
her right lung was punctured.

The medi cal exam ner could not conclude with a
reasonabl e degree of certainty what was the sequence
of the stab wounds, but nore |likely than not the stab
wounds to the neck and the right abdonen were
inflicted first given where the blood went as Susan
Martin died. As to the fatal stab wounds to the neck
t he nedical exam ner concluded that she would have
| ost consciousness within a matter of a few seconds to
as much as two mnutes. As to the stab wounds to the
ri ght abdonen Susan Martin could have lived as | ong as
fifteen mnutes. In his statenents to | aw enforcenent
Perez adnmtted to hearing Susan Martin gurgling in her
bl ood.

Based on the nedical evidence and the defensive
wound to Susan Martin's hand as well as the adni ssions
by Perez the Court finds beyond a reasonable doubt
t hat Susan Martin was alive and conscious during sone
of the nmultiple stab wounds and the State has proven
beyond a reasonable doubt that__her nurder was
unnecessarily tortuous, consciousless and pitiless.
Davis v. State, 620 So.2d 152 (Fla. 1993); Pittnmann v.
State, 646 So.2d 167 (Fla. 1994); Francis v. State
808 So.2d 110 (Fla. 2002. (enphasi s added)

Referring to “Perez’s adm ssions”, the court was awar e not
only of evidence presented to the jury during the case-in-chief,
but had a full opportunity to view the video and audi o taped
statenents by Perez.

The | ast known spoken words by Martin were “ | have to go”,
spoken in a somewhat scared voice at 1:20 a.m on August 27

2001. Unbeknownst to the victim her phone |ines had been cut
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but she was aware of a problemw th her phone and nenti oned sane
to Bell South. Just after her fearful words, she was struck by
a duck cane handle, disabling her but not rendering her
unconsci ous and stabbed 95 ti nes.

The nmode and circunstances of Martin' s death were adduced
t hrough the testinony of Dr. Roger Mttleman (“Mttleman”) Chief
Medi cal Exam ner for the 19'h Judicial Circuit, as well as
t hrough Perez’s statenments. Mttleman testified Martin had
suffered a blunt force injury to the head which occurred while
she was alive and nost probably would have survived, noting
brui sing underlying the |aceration (T 1633). The injury would
have been consistent with a blow fromthe duck cane (T 1640).
Mttleman described Martin's stab wounds: four stab wounds to
the left neck, four striking the left jugular vein; 24 stab
wounds in the right |ateral torso which went into the |iver and
into the right lung and as a result she henorrhaged in the right
lung cavity, indicating that she was still alive when struck
there. On the |l eft side of the body were 20 stab wounds; 24 stab
wounds on her mddle to |ower back; 18 stab wounds to the
abdom nal area; and a stab wound on her index finger which he
characterized as a defensive wound consistent with her tryingto
ward off an attack (T 1650). Mttleman believed the wounds to

the neck and the wounds that perforated the liver and lung in
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her right lateral torso were fatal and probably occurred first
due to less bleeding in the other wounds (T 1648). The ei ght
knife wounds to the neck (specifically the four striking her
jugular vein) would result in the victim/losing consciousness
within seconds to a mnute or two with death subsequent (T
1651). As regards the 24 wounds perforating her liver and |ung,
the victim had a better chance of surviving and may have
survived for variables of ten mnutes or less to fifteen m nutes
or nore. The gist of Mttleman's testinmony regarding these
wounds was that it would take I onger to die fromthose than from
the jugular vein injuries (T 1649). However, he could not state
with certainty which fatal wounds were inflicted first
chronol ogically: he could not say that the neck injuries were
first, thus, there is substantial and conpetent evidence Martin
suffered stab wounds to her chest and abdonen before her jugul ar
was perforated. Insofar as the wounds to her back and around her
torso Martin would have had to have been either noving or noved
by sonmeone else (T 1653). Logic dictates that if a person is
movi ng, she is alive and conscious of her situation.

Perez described to police, upon arriving at the scene of the
mur der, he saw Green repeatedly stab Martin and that she could
be heard the “gargling in her own bl ood” (SR 406). He repeatedly

i ndi cated there was bl ood everywhere (SR 470, 1107, 1009, 1110).
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Perez reported he saw from the doorway Green on top of the
victi msurrounded by vast anounts of blood (SR 1109). He st at ed:

“Man Man’s cousin was on top of her. She was | aying on
her back. All | saw was blood. In his hand there was
a blade. It was a switchbl ade, black handle, silver,
like a six-inch, about that fucking |ong...Okay?
There was, uh-—he hit her on top of the hear with—-with
a fucking stick or some shit. It was, |ike, uh, brown
with, like, a gold tip on it or sone shit.” (SR 1109)

He indicated Martin was fighting off her attacker (SR 469-70):

A. | walked in. I went around the corner into the
little—the little room Wen | canme through the main
door towards the living room she was there. He was
there. Okay? | told you that the damm duck thing was
ri ght beside her. Okay?

Q VWhere-

A. I"m saying, he's straddled on top of her.

Q What position is she in?

A. She was-she was face up at the tine.

Q Vhere were her arns?

A. Uh-

Q Conme on, man.

A Under—underneath him Underneath him She was
fighting him

Q Was she scream ng?

A. No, not when | went in. No. No.

Q You heard gargling. Is that all you heard?

A. That’s all | heard.
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Q What was he doi ng?

A. He kept on hitting her. And |I fuckin grabbed
him 1| said,* What the fuck, man? What the fuck?”

Q What was he sayi ng? What was he saying?

A. He just kept on saying, “She bucked. She
bucked. She bucked.” That's all he kept on saying. *
She bucked, man.” She started yelling. She started
screaming. That's it. She bucked, bro’. She kept on
fighting to get him

Clearly discernable fromPerez’s coments is that Martin was
conscious for a significant duration of the stabbing as “there
was bl ood everywhere”, callously characterizing it as “Lake-
okee-fucki ng-chobee” and stating “she kept on fighting hini. He
did nothing to stop the carnage. From his statenment to the
police, two facts are clear: First, Martin was conscious in that
she was “fighting off her attacker” and, second, the attack on
her nmust have gone for at | east several m nutes. As notewort hy,
upon di scovery of Martin' s body her hands were above her head (T
963). A reasonable inference can be made that if, during the
attack her arms were “underneath” her assailant as he was
“straddling her”, she noved her arms at sonme point afterwards.
Equally inportant, the fact the arnms are pinned explains the
findi ng of a single defensive wound, whi ch does not detract from
the finding of HAC. The totality of the circunmstances prove the

m tigator.
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The nunber and extent of the wounds inflicted upon the
victim 94, show a total indifference to human life, conplete
brutality and torture to which our Supreme Court has previously

al luded. Guzman v. State, 721 So.2d 1155 (Fla. 1998).

As explained in Guzman:

The HAC aggravator applies only in torturous
mur ders--those that evince extrene and outrageous
depravity as exenplified either by the desire to
inflict a high degree of pain or utter indifference to

or enjoynent of the suffering of another. ... The
crime nust be conscienceless or pitiless and
unnecessarily torturous to the victim ... The HAC

aggravating circunstance has been consistently upheld
where the victim was repeatedly stabbed (citations
onmi tted) (enphasi s added).

See Onen v. State, 862 So.2d 687, 698 (Fla. 2003) (affirm ng HAC

based upon nultiple stab wounds); Duest v. State, 855 So.2d 33,

47 (Fla. 2003); Brown v. State, 721 So.2d 274, 277 (Fla. 1998);

Finney v. State, 660 So.2d 674 (Fla.1995); Pittman v. State, 646

So.2d 167 (Fla. 1994); Derrick v. State, 641 So.2d 378, 381

(Fla. 1994); Atwater v. State, 626 So.2d 1325 (Fla. 1993).

Perez is incorrect when he states the cases cited by the
court in it’s aforenenti oned Sentencing Order do not support the
circunstances in this case (IB 73). In Pittnman, where the
def endant testified he was not the stabber the court found the
mul ti pl e stab wounds in and of thenselves sufficient for HAC and
st at ed:

The record reflects that each victi mwas stabbed

73



nunmerous tinmes and bled to death. In addition, Bonnie
Know es' throat was cut. We have previously held that
numerous stab wounds will support a finding of this
aggravator. See, e.g., Haliburton v. State, 561 So.2d
248 (Fla. 1990), cert. denied, 501 U S 1259, 111
S.Ct. 2910, 115 L.Ed.2d 1073 (1991); Hardwick v.
State, 521 So.2d 1071 (Fla.), cert. denied, 488 U.S.
871, 109 S.Ct. 185, 102 L.Ed.2d 154 (1988); Johnston
v. State, 497 So.2d 863 (Fla.1986). We find no error
in the application of this aggravator under the facts
of this case.

In Davis v. State, 620 So.2d 152 (Fla. 1993) the victi mwas

stabbed 25 tinmes about the chest, back, and neck and was
conscious during the infliction of the wounds which the court
found clearly supported HAC. Here, the court found the victim
conscious during sonme of the nmultiple stab wounds, whose total
was 94, three tinmes the nunber of wounds in Davis.

Wth 94 wounds, based on Mttleman' s testinony, it would
stand to reason that if the eight neck wounds were inflicted
first, Martin could have survived and fought off her attacker
two m nutes as the other 76 wounds were serially inflicted. If
the 24 wounds to the liver and lung came first, she could have
survived a maxi rumof fifteen m nutes or nore, causing Martin to
suf fer another 70 knife wounds. Martin was clearly subject to a
torturous and pitiless death. Such supports the HAC aggravat or.

Perez argues Martin “didn’t nove. She didn't do shit. She
was just gone” (T 1355)and those observations conmported wth

Mttleman's testinmony as to time of survival from her wounds.
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Sel f-serving | ay observations regarding her physical condition
are not necessarily consistent with death, as one could still be
conscious. His contention the initial blow could have rendered
Martin unconsci ous or sem-conscious is not supported by the
record as the nedical examner never testified to that
supposition (T 1628-53).

Perez’ s reliance upon cases | acki ng prol onged suffering are
readi ly distinguishable fromthis case. For exanple, in Elamyv.
State, 636 So.2d 1312 (Fla. 1994), the victim as a result of an
altercation was struck by defendant’s fist knocking himto the
ground and subsequently bl udgeoned to death by a brick. He could
have been knocked out and killed in 30 seconds. 1d., 1314. Elam
i nvol ved several blows by a brick as opposed to 94 stabbings
with a small blade and involved a passage of time from
consci ousness to unconsci ousness whose outer boundary was | ess

than a m nute. Likew se, in Rhodes v. State, 547 So.2d 1201 (Fl a.

1989), the victim was sem conscious at the beginning of the

attack. Zakrzewski v. State, 717 So.2d 488 (Fla. 1998) cited by

Perez suggesting HAC does not exist is distinguishable as the
victim was possibly rendered imediately wunconscious, as
attested to by the nedical exam ner, after being struck by a
crowbar before being nurdered. In the case at bar, Martin was on

t he phone, voiced her fear, suffered a blowto the head (which
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did not render her unconscious) and nultiple stab wounds from
her nephew she had accused previously of theft before | osing
consciousness up to fifteen mnutes after the attack. Fighting
of f her attacker, as admtted by Perez in his statenent, shows

consci ousness of her inpending doom See Rolling v. State, 695

So.2d 278, 296 (Fla. 1997)(affirm ng HAC finding where victim
was conscious for less than a m nute).

Perez contends t hat an aggravating circunstance may not rest
on nmere specul ati on and argues that the trial court’s concl usi on
as to HAC was specul ative. However, Perez' s description of the
murder in conjunction with the nmedical exam ners testinony cited
herein provides substantial and conpetent evidence for non-
speculation as to the prolonged and unnecessarily tortuous
suffering of the victim

Cases cited by Perez are distinguishable. Hamlton v. State,

547 So.2d 630 (Fla. 1989) (no basis for aggravating factor where

facts based only on speculation ); Bundy v. State, 471 So.2d 9

(Fla. 1985) (no proof establishing cause of death); Diaz v.
State, 860 So.2d 960() ( rmurder occurred quickly and rel oading
of gun did not establish intent to inflict high degree of pain
or evidence torture of victimas cited by the court, citing
gunshot cases resulting in instantaneous and near instantaneous

death as consistently not being HAC); and, Brown v. State, 644
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So.2d 52 (Fla. 1994) (badly deconposed body of victim stabbed
non-fatally three tinmes w thout any further evidence crine was
pitiless or unnecessarily).

In Francis v. State, 808 So.2d 110 (Fla. 2002), 66 year old

twin sisters were stabbed sixteen tinmes and twenty-three tines,
respectively. Because the victims had not been noved and were
in close proximty to each other this court found that no

specul ation was required to conclude that both victim were

subjected to appalling anpunts of fear and stress before their
deaths. |d.,at 135. This Court found these facts to “ buttress”
t he courts finding of HAC but did not negate, as Perez suggests,
the threshol d findi ng of HAC based solely on the stab wounds. As
this Court wote :

The HAC aggravator has been consistently upheld
where, as occurred in this case, the victins were
repeatedly stabbed. See, e.g., Guzman v. State, 721
So. 2d 1155, 1159 (Fla.1998); Brown v. State, 721 So. 2d

274, 277 (Fla.1998); Atwater v. State, 626 So.2d 1325,
1329 (Fla.1993).

In this case, the nedical exam ner testified that
Ms. Brunt was stabbed sixteen tinmes and Ms. Flegel
was st abbed twenty-three tinmes. Although Ms. Flegel's
| ack of defensive wounds does not necessarily indicate
t hat she was unconsci ous throughout her attack, Ms.
Brunt's defensive wound tends to i ndicate that she was
conscious during at |east sone part of her attack
Additionally, Francis' contention that the victins
"may have Dbeen instantaneously killed" is not
supported by the record. The nedical exam ner's
testimony in this respect was that the victins coul d
have remai ned conscious for as little as a few seconds
and for as long as a few mnutes. It is inportant to
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note that we have upheld a finding of HAC where the
medi cal exam ner has determ ned that the victim was
conscious for nmerely seconds. See Rolling v. State,
695 So.2d 278, 296 (Fla.1997) (upholding HAC where
medi cal exam ner concluded that victim was conscious
anywhere between 30 and 60 seconds) Francis at 134.

Furthermore, Mttleman’ s testinony al ong with the nunber and
overal |l placenent of the stab wounds is enough to sustain a

finding of HAC. In Floyd v. State, 569 So.2d 1225 (Fla. 1990) a

sim |l ar case regarding the nedical exam ner’s testinony at tri al
and where other evidence (inproperly admtted but found to be
harm ess error) was introduced to establish HAC, this Court
found sufficient HAC in the circunstances of a victi mwho had 12
stab wounds culmnating in her death. Reaching it’'s decision

this Court held:

To support the contention that this nurder was
hei nous, atrocious, or cruel, the state presented the
medi cal exam ner's testinony describingthe twelve stab
wounds Anderson received to t he abdonen, the chest, and
to her left wist. Although the nmedical exam ner could
not establish the sequence of those wounds, the wound
to the chest was fatal "within a matter of m nutes at
the nost," whereas the ot her wounds to her abdonmen were
"potentially fatal, [from which she] would take a
| onger time to die."” The jury al so heard that Anderson
received a bruise to her nose that was consistent with
a fight or struggle. There was no objection to any of
this testinony....Floyd argues that the police officers
shoul d not have been permtted to testify to medi cal
matters. We agree that the officers here were not
qualified to give such testinony.

Al t hough we conclude that there was error on this
point, we determine that it was harm ess in |light of
the nedical examner's testinmony. DiGuilio, 491 So.2d
at 1135. Independent of the police officers' inproper
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testinony, the state produced sufficient evidence to
adequately establish the existence of the aggravating
ci rcunst ance of heinous, atrocious, or cruel beyond a
reasonabl e doubt. Johnston v. State, 497 So.2d 863, 871
(Fla.1986). Floyd at 1232 (enphasi s added).

HAC i s supported by conpetent and substantial evidence in
this

case and this court should affirm However, as noted in |ssues
XI'l and XII'l, and incorporated here, if HACis stricken the death

sentence is constitutional. See Ferrell v. State, 680 So.2d 390

(Fla. 1996); Hunter v. State, 660 So.2d 244 (Fla. 1995).
| SSUES VII1 AND I X

THE TRIAL COURT PROPERLY EVALUATED AND
REJECTED THE STATUTORY AND NON- STATUTORY
MENTAL M Tl GATORS (restated).

Perez <claims the trial court erred and abused it’s
discretion in giving little weight to the statutory mtigator
that the defendant was under the influence of extreme nmental or
enotional disturbance (ISSUE VIII) and the non-statutory
mtigators of an unstable fam |y upbringing and sexual abuse as
achild (ISSUE IX). It is Perez’s position the court made rulings
contrary to the evidence in giving little weight to these
mtigators inappropriately applying a standard of future
dangerousness in his determ nation of the wei ght each shoul d be
gi ven. Taking each mtigator individually, this Court will find

the court’s rationale and conclusions supported by conpetent,
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substanti al evidence and there was no abuse of discretion in the
wei ght assi gned. The sentence nust be affirned.
VWi | e aggravators nust be proven beyond a reasonabl e doubt,

Geralds v. State, 601 So. 2d 1157, 1163 (Fla. 1992), mtigators

are "established by the greater wei ght of the evidence." Canpbell

v. State, 571 So. 2d 415, 419 (Fla. 1990); Nibert v. State, 574

So. 2d 1059, 1061 (Fla. 1990)(finding judge may reject mtigator
if record contains conpetent substantial evidence supporting
decision). I n Canpbell, this Court established rel evant standards
of review for mtigators: (1) whether a particular circunstance
Is truly mtigating in nature is a question of |aw and subject to
de novo review by this Court; (2) whether a mtigator has been
established is a question of fact, subject to the conpetent
substanti al evidence standard; and (3) the weight assigned to a
mtigator is within the trial court's discretion and subject to

t he abuse of discretion standard. See Kearse v. State, 770 So. 2d

1119, 1134 (Fla. 2000)(observing whether mtigator exists and
wei ght assigned it are matters within court's discretion); Trease
v. State, 768 So. 2d 1050, 1055 (Fl a. 2000) (receding in part from
Canpbel | ; hol di ng t hat t hough judge nust consider all mtigators,

"l'ittle or no" weight may be assigned); Cole v. State, 701 So. 2d.

845 (Fla. 1997)(deciding mtigator’s weight is within judge's

di scretion).
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In analyzing mtigation at the trial |evel, the judge nust
(1) determne whether the facts alleged as mtigation are
supported by the evidence; (2) consider if the proven facts are
capable of mtigating the punishnment; and if the mtigation
exists, (3) determne whether it is of sufficient weight to

count er bal ance the aggravation. Rogers v. State, 511 So. 2d 526,

534 (Fla. 1987). The trial court "nmust expressly evaluate inits
witten order each mtigating circunstance proposed by the
defendant to determ ne whether it is supported by the evidence
and whether, in the case of non-statutory factors, it is truly of
a mtigating nature." Canpbell, 571 So. 2d at 419. \Whether a
mtigator is established lies with the judge and "[r]eversal is
not warranted sinply because an appellant draws a different

conclusion.” Sireci v. State, 587 So. 2d 450, 453 (Fla. 1991);

Stano v. State, 460 So. 2d 890, 894 (Fla. 1984). Resolution of

evidentiary conflicts is the trial court's duty; "t hat
determ nation should be final if supported by conpetent,
substanti al evidence." 1d.

| SSUE VI1l - Extreme Mental or Enpotional Disturbance - The

trial court, after extensive analysis of the defendant’s nental
health history stated in it’s sentencing order:
Based on all the material and information he
reviewed Dr. Riordan opined that at the tinme of Susan

Martin's nurder Perez was suffering from Bipolar
Di sorder, Attention Deficit Di sorder and Hyperactivity
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Di sorder and Borderl i ne Personality. On
cross-exam nation by the State Dr. R ordan admtted
that he did not reviewthe 25 hours of taped interview
of Perez pertaining to Susan Martin's nurder. Dr.
Ri ordan also admtted on cross-exam nation that in
1996 Perez was di agnosed as suffering from Anti soci al
Di sorder due to his mani pul ati ve behavi or. Further, on
cross-exam nation Dr. Riordan acknow edged that Perez
has been di agnosed wi th having a conduct disorder due
to the aggressiveness towards others. He also
acknow edged a conduct disorder is a serious behavior
di sor der.

Dr. Landrum is the forensic psychologist who
testified for the State. He first evaluated Perez in
1996 in connection with the 1995 charge of Second
Degree Murder. In addition to the nmaterials he
reviewed in 1996, Dr. Landrum also reviewed the
medi cal records from several hospitalizations for
psychol ogi cal problens, the police records pertaining
to this case and the reports concerning Perez's
behavior while in jail for this case. He also
conducted a two-hour interview of Perez and reviewed
a transcript of the deposition of Rachel Burns, a
transcript of an interview of Rachel Burns and a 25
hour taped interview of Perez by |aw enforcenment in
this case. During his evaluation in 1996 Dr. Landrum
di agnosed Perez as suffering from Bi polar Disorder
with features of antisocial personality and borderline
personality. Dr. Landrum explained that Bipolar

Di sorder is a nood disorder. He further explained
that a personality disorder is nore pervasive than a
nood di sorder. A mood disorder such as Bipolar
Di sorder will fluctuate in terms of how pronounced it
will manifest itself. However, a personality disorder
i ndi cates how the new disorder will be expressed in
terms of action. Daniel Perez has been di agnosed with
having antisoci al personality disorder and a

borderline personality disorder. A key synptom of
Perez' antisocial personality is an indifference to
hurting others and a willingness to violate the rights
of ot hers. The key synptom of his borderline
personality is his manipul ati ve behavior. At the trial
of this case Dr. Landruni s diagnhosis remai ned t he sane
as it was in 1996. He also agreed with Dr. Riordan's
conclusion that the psychol ogical problens exhibited
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by Perez are well docunented over the years and they
are not recently fabricated.

The Court is reasonably convinced from the
evidence that at the tinme of Susan Martin's nurder
Dani el Perez was under the influence of extrene nental
or enotional disturbance. However, the nental or
enoti onal disturbance Perez suffered fromis one of
t he nost dangerous types.

There was no evi dence presented in this case that
Dani el Perez is not able to conformhis conduct to the
requi rements of law. Thus, while the Court finds that
this mtigating circunmstance of Dani el Perez
participating in a murder while he was under extrene
mental or enotional disturbance has been adequately
proven, the Court gives little weight to this
mtigating circunstance because there is no show ng
that Perez is unable to conform his behavior to the

requirenents of |law and because the antisocial
personality and borderline disorder makes  him
danger ous.

Perez contends, due to the defense and state’s position,that
it should be considered a “substantial mtigating factor” (T
2215-16) the court erred in giving this mtigator “little
wei ght”. However, nerely because the State indicates it should
be considered a “substantial mtigating factor” should not be
construed as assigning weight to the factor which is solely in

the court’s discretion, see Canpbell. In fact, the State never

suggest ed what wei ght should be assigned to the mtigator. The
court did not abuse it’s discretion in that it found the
m tigator existed, but gave it little weight.

The court viewed 25 hours of the videotape interview with
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Perez?! and observed Perez |acked enotion and displayed
mani pul ati ve behavior regarding his involvenent in the crine.
Mor eover, there was no all egation by Perez, or anyone el se, that
al cohol or drugs played a part the evening of the nurder. Perez
never indicated he was suffering depression or any physical
mani f estati on which would have shown he was under severe,
enotional distress as a result of his bipolar condition. In his
| argely self-serving statenent he presented hinself as a nman
fully cognizant of his actions the night of the nurder.
Admtting he drove his co-defendant to the crinme scene he
claimed he did not know a nmurder woul d take place and deni ed any
further nefarious purpose other than to steal Martin’s Tahoe.
Both Drs. Riordan and Landrum agreed Perez suffered froma
bi pol ar disorder. Neither suggested in their testinony that
Perez’ s bipol ar disorder was of such severe nental or enotional
di sturbance while he was conmtting the crinme. Landrumi ndi cated
that Perez’s general antisocial behavior may have caused his
crimnal activity. Riordan, though not specifically asked about
anti social behavior, did agree with Landrum that Perez was
previously di agnosed with the disorder. From viewi ng the tapes

of Perez and after considering the testinmony of Riordan and

2 n actuality, the statenment of Perez did not |ast the full
25 hours in that there were many breaks as noted in the State’s
response in Issue |11
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Landrum the court found the evidence supported nopre the
concl usions of Landrum that Perez’ s antisocial personality was

the reason for the crimnal behavior. Roberts v. State, 510 So.

2d 885, 894 (Fla. 1987) (opining "[i]n determ ning whether
mtigating circunstances are applicable in a given case, the
trial court may accept or reject the testinony of an expert
w tness just as he may accept or reject testinony of any other
witness.").

Contrary to assertions that the court failed to consider and
give sufficient weight to the bipolar disorder, the sentencing
order reveals otherwi se. The court considered Perez's nental
condition including his bipolarism and found it to be a
statutory mtigator.?? Such a finding conplied with Canpbell and
Trease. However, due to certain aspects of Perez’'s personality
di sorders especially the borderline personality disorder and
anti social personality, |ess weight was assigned. There was no
evidence Perez was unable to conform his conduct to the
requi renents of the | aw but had an anti social personality. That
Perez is able to conformhis conduct to the requirenents of the

law, but is indifferent to hurting and m streating others

220n five occasions: (1) as a statutory mitigator of extrene
enmptional distress; and as non-statutory mtigators (2)
suffering from nental health problens, (3) unstable upbringing,
(4) previous drug addiction, and (5) sexual abuse as child (R
1445- 65) .
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clearly dimnishes the weight of this mtigator. No reasonable

jurist would not cone to the sane conclusion. Cole v. State, 701

So. 2d. 852 (Fla. 1997)

The court noted Riordan’s written report init’s sentencing
order. Addressing this mtigator, R ordan wote that Perez was
experiencing a “high |l evel of stress for the weeks preceding the
incident and up to and during the incident. Hi's stress
exacerbated his Bipolar Disorder, which interfered with his
t hought processes. Despite his stress and exacerbated nental
illness, he attenpted to neet the needs of his famly. While his
deci sions were faulty, his attenpt to provide for his famly
whi |l e experiencing stress and nental illness can be viewed as
mtigating” (R 1383). During an exam nation with Ri ordan, Perez
descri bed the “stress” he was under at the time of the nurder
which Riordan alluded to in his report. According to Perez, “he
had not slept for 40 hours before the incident and was feeling
stressed because he had relatives living at his house. He was
having financial difficulties and his wife was pregnant and was
worried about her condition as she had been placed on bed rest
during a previous pregnancy” (R 1375). Surely, given the
doctors reliance on such average daily stresses, the court was
well within it’s discretion to reduce the weight of the

m tigator.
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In light of Perez’'s statenment of “stress” to Riordan,
Landrum s testinmony regardi ng bi polar disorder, which the court
considered in reaching it’s decision, is especially noteworthy:
“We have plenty of people that are diagnosed wth bipolar
di sorder that function fine, that are well educated and conply
with the nedication and do fine. The personality disorder is
what has been consistent and persists with him [Perez] over
time.” (R 2124). Landrum indicated a goal of an antisocial
personal ity individual was to mani pulate (R 4221).

Hal i burton v. State, 691 So.2d 466 (Fla. 1997) is

enlightening on the issue of assessing the weight between
bi polar and personality disorders given to this statutory

mtigator. In Haliburton, counsel was found to have rendered

effective assistance even though he did not present evidence in
mtigation at penalty phase that Haliburton probably had brain
danmage, an organic disorder, because that same nental health
expert would have testified that Haliburton was an extrenely
dangerous person likely to kill again. In light of the
conpel ling aggravation in that case, this Court found even if
the mental health expert had testified the penalty of death
woul d not have been different. 1d., at 471.

Perez argues when the court states “there is no evidence

presented in this case that Daniel Perez is not able to conform
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his conduct to the requirenments of the law’, the court was
raising the level of culpability to the legal definition of
insanity. This argunent is fallacious. The court never nmentioned
insanity as applied to Perez in it’s order and the cases cited
by the court do not sustain that application.?® Second, the court
based it’s decision on the cunul ative testinony of Ri ordan and
Landrum Seen fromthe entirety of the court’s analysis, Perez
has interpreted the analysis in a spurious context.

Regardi ng Perez’s contentions that the trial court abused
it’s discretion by diluting the statutory mtigator with a non-
statutory aggravator of future dangerousness, the State would
incorporate the facts and argunents elucidated in Issue |IX

| SSUE | X - Non-statutory Mtigators of Defendant’s Unstable
Upbringing and Fam ly History and Sexual Abuse as a Child -
Perez argues the <court’s reference in both non-statutory
mtigators that “Dani el Perez is a dangerous person”, applies an
i nperm ssi bl e non-statutory aggravator of future dangerousness.

Perez cites MIller v. State, 373 So.2 882 (Fla. 1979) and WAl ker

v. State, 707 So.2d 300(Fl a.1997) as anal ogous authority for this
proposition. Those cases are inapplicable to the case at bar.

In MIler, unlike the instant case, the trial court clearly

’Rose v. State, 675 So.2d 567 (Fla. 1966); Hildwin v.
Dugger, 654 So.2d 107 (Fla. 1995); Santos v. State, 629 So.2d
838 (Fla. 1994).
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considered the defendant’s allegedly incurable and dangerous

mental illness as a non-statutory agagravator when he stated at

sentencing: “Thus, in weighing the aggravating and mtigating

factors, | have to conclude that the aggravating factors are

such that the reality of Florida law wherein life inprisonment
is not, in fact ,life inprisonment; and, in fact, the defendant
woul d be subject to be released into society...[and] the only
assurance society can receive that this man never commts to
anot her human being what he did to that lady, is that the
ultimte sentence of death be inposed.” 1d., at 885. Walker is
whol |y inapplicable in that it concerns an inproper question by
the State implying future dangerousness to a defense
psychiatrist(“Well, do you think that [Wal ker] may kill again?)
Id., at 313.

No conparable situation exists here. In it’s sentencing
order, the court never referred to future dangerousness or made
an inference of protecting other future victinms. Mre salient,
the trial court only relied on the weighing of proper
aggravators and mtigators in reaching it’s sentence. See Allen
v. State, 662 So2d 323 (even if defense counsel had preserved
issue of the prosecutor's inproper argunment inferring future
dangerousness during the sentencing proceeding, any error would

be harm ess because the sentencing order specifically provides
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that the courts decision to i npose the death sentence was based
solely on the three statutory aggravating factors; inprisonnent,
pecuni ary gain and HAC). Moreover, Perez has m sconstrued the
trial court’s reference to himbeing a “dangerous person”. Such
merely was part of the analysis of the weight to be assigned to
the mtigator not an assessnment of the aggravation. Riordan
agreed with Landrumthat Perez suffered froma conduct disorder
in his youth and had been di agnosed just several years before as
havi ng an antisocial personality disorder.(T 2105-06). Ri ordan
conceded a conduct disorder “would involve nore descriptors
al ong the Iines of being cruel to others, being — using, | think
it said, using a weapon in here” (T 2106). Landrum testifi ed
aspects of antisocial personality disorder can be “aggression,
fighting, stealing” and agreed an indifference to hurting and
m streating others i s another characteristic (T 1221, 1224). He
stated that a conduct disorder is a prerequisite to adult
anti social personality disorder (T 2122).

Accordingly, the court did not create a non-statutory
aggravator for future behavior. In the context of his unstable
fam |y upbringi ng and sexual abuse that had occurred in Perez’'s
youth, the trial court was sinply making an observation based
upon the testinmny of both psychol ogists describing Perez’'s

personal ity di sorders, whose genesis was a troubl ed youth which
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further materialized in adulthood.

The court was correct in finding evidence for the non-
statutory aggravators of prior sexual abuse and an unstable
fam |y upbringing. The court did not inculcate a non-statutory
aggravator in it’s sentencing schenme and it’s conclusions in
gi ving both non-statutory mtigators little weight was based on
substantial and conpetent evidence and not an abuse of
di scretion.

| ssue X
IT WAS NOT ERROR TO REJECT M Tl GATOR OF
| NABI LI TY TO CONFORM CONDUCT TO
REQUI REMENTS OF LAW (rest at ed)

Perez contends that the court erred in rejecting statutory
mtigation that Perez did not conform his conduct to the
requirenments of Jlaw, particularly due to defense expert,

Ri ordan, not testifying to sane. Perez further contends, that in

light of Stewart v. State, 558 So.2d 416 (Fla. 1990), the court

erroneously believed it could find this mtigator based only on
expert testinony. A reviewof the record reveals that the tri al
court's conclusion was correct as rejection of this mtigator is
supported by conpetent, substantial evidence. The court stated
in conjunction with Riordan’s report: “There is no evidence of
such inmpairment in the record, and the Court does not find that

this mtigating circunstance applies in this case.”( R 1453)
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Mtigators are "established by the greater weight of the
evi dence. " Canpbell, 571 So. 2d at 419; Nibert, 574 So. 2d at
1061 (finding judge may reject mtigator if record contains
conpetent, substantial evidence supporting decision). See
Kearse, 770 So.2d at 1134 (observing whether mtigator exists
and weight to be given it are matters within sentencing court's

di scretion); Trease, 768 So.2d at 1055 (receding in part from

Canmpbel | ; holding that though judge nust <consider al
mtigators, "little or no" weight may be assigned). At issue

here is the propriety of the trial court's rejection of
mtigation, the standard of review being conpetent and
substanti al evidence, subject to an abuse of discretion. \Wether
a mtigator is established lies with the judge and "[r]eversal
is not warranted sinply because an appellant draws a different
conclusion." Sireci, 587 So.2d 450 at 453.

Perez cites Stewart and contends it’s hol di ng applies here.
Stewart concerned the absence of a jury instruction because the
expert stated the appellant was “inpaired but not substantially
so” even though he had indicated the def endant was drunk at the
time of the shooting and that control over his behavior was
reduced by his alcohol abuse. The court declined to give an
instruction on the nmental health mtigators 1d., at 420. The

court noted:
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The qualified nature of Dr. Merin's testinony does
not furnish a basis for denying the requested
instruction. As noted above, an instruction is
required on all mtigating circunmstances "for which
evi dence has been presented”" and a request is nade.
Once a reasonable quantum of evidence is presented
showing inpaired capacity, it is for the jury to
deci de whether it shows "substantial" inpairnment. Cf.
Cooper v. State, 492 So.2d 1059 (Fla.1986), cert.
deni ed, 479 U.S. 1101, 107 S.Ct. 1330, 94 L.Ed.2d 181
(1987) (no instruction required upon bare presentation
of controverted evidence of alcohol and marijuana
consunption, wthout nore). To allow an expert to
deci de what constitutes "substantial” is to invade the
province of the jury. Nor may a trial judge inject
into the jury's deliberations his views relative to
the degree of inpairnment by wongfully denying a
requested instruction. Stewart at 416.

In the case at bar, the court followed the holding in
Stewart and instructed the jury on the nmental mtigators.
Contrary to Perez’'s position, the court considered the entire
record in this case (R 1453)and any analogy to Stewart is not on
poi nt .

Inrejecting the statutory mtigator, the court exam ned t he
evi dence presented by the doctors along with other testinony.
Nei t her doctor was asked nor volunteered any position as to
Perez’s ability to conform his behavior to the requirenents of
| aw or appreciate the crimnality of his conduct. Both agreed
Perez suffered from bipolar disorder. Riordan testified Perez
had a borderline personality, but the bipolar disorder was nore
significant. Beyond his agreenent with Riordan regarding the

bi pol ar di sorder, Landrum found Perez to also have an anti-
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soci al personality disorder

As a result of the aforenenti oned di agnoses of nmental health
probl ens, the court did properly consider themin the context of
statutory and non-statutory mtigation (R 1450-65). The court
found Perez was wunder the influence of extreme nmental or
enotional disturbance when the crine was conm tted but assigned
it little weight (R 1452). In an extensive rendition of the
evi dence before it, the court noted the testi nony of Ri ordan and
Landrum but gave nore weight to Landrum s psychol ogical
eval uati on because he evaluated Perez previously as well as in
this case, and reviewed the taped police interviews. Upon it’s
review of those tapes, the court credited the “lack of enotion
di spl ayed by Perez during the interview process and mani pul ative
way Perez would change his story when confronted with physical
evi dence support the conclusions of Dr. Landrum (antisocial and
borderline personality features) nmore than the conclusions of
Dr. Riordan.” (R 1452).

To reiterate, a court’s findings in mtigation will not be

di stur bed absent an abuse of discretion. Preston v. State, 607

So.2d 404 (Fla. 1992). As long as the court considered all of
t he evidence, the judge' s determ nation of lack of mtigation

wi Il stand absent a pal pabl e abuse of discretion. Provenzano v.

State, 497 So.2d 1177, 1184 (Fla. 1986).
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Though neither Riordan or Landrum testified Perez was not
so substantially inpaired that he could not conformhis conduct
to the requirenents of | aw, any di agnoses by either doctor, i.e.
bi pol ar disorder which Perez cites as evidence of this
mtigator, is not binding on the court in ternms of expert

opinion. See Walls v. State, 641 So.2d 381, 390 (Fla. 1994)

(recogni zing expert testinmony, even if uncontroverted, is not
bi nding on court and its weight/force dimnishes where factual
support is lacking).

The evidence in this case as to Perez’s cul pability and
mental state is plain. During his police discussions, when
confronted with evidence against himfromthe crinme scene, Perez
attempted to manipulate the facts and his own precarious
situation in blam ng his co-defendant for the nmurder, stating
hi s invol vement was peripheral and that the horrible reality of
what happened was not his original intent, which was to just
steal a vehicle. Attenpting to |limt one’s culpability for the
worst elements of a crine is not the mnd-set of one who is
substantially inpaired. Perez admts knowi ng when the fel ony was
to occur and gives an explanation as to how it occurred,
i ncl udi ng where surreptitious entry was made, di sabling security
lights and cutting phone lines. He drove the co-defendant to the

house, was conpletely cognizant of the nmurder then drove around
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Stuart to conceal itens taken in the burglary and conceal ed
evi dence, including disposing of the knife and bl oody shoes.
There is no allegation of drug or alcohol use the night of the
mur der .

Perez fails to note in his argunent further evidence
presented by Riordan in his witten report regarding this issue.
Ri ordan’s report was entered into evidence by defense at the
Spencer hearing, and is referred to extensively in the court’s
sentenci ng order (R 1456-58; T 2211). Ri ordan wrote:

While the defendant was found to be suffering from
mental infirmty, his infirmty was not found to have
caused himto commt his alleged offenses... he was
not found to be under such a defect of m nd so he was
unable to distinguish right from wong, appreciate
what he was doing. not know that what he was doi ng was
wong and not fully appreciate the consequences of his
actions. Based upon current results, while M. Perez
was nentally infirm his infirmty was not found to
have caused himto conmt the alleged offenses.” (R
1379) (enphasi s added)

G ven the testinony, and the judge's analysis of the
evi dence,

it cannot be said error occurred.

Even if this Court were to find that the court erred in not
finding this statutory mtigator any error would be harm ess.
The focus of a harnl ess error analysis “is on the effect of the

error on the trier-of fact.” State v. DiGuilio, 491 So. 2d

1129, 1139 (Fla. 1986). “The question is whether there is a

reasonabl e possibility that the error affected the verdict.”
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The jury recommended death by a vote of nine to three. The
court found three aggravators: prior conviction of a violent
felony; felony nurder; and, HAC (T 1446-49). Mbreover, this
Court has previously observed that “[b]y any standards, the
factors of heinous, atrocious, or cruel, and cold, calcul ated

prenmedi tation are of the nost serious order.” Maxwell v. State,

603 So.2d 490, 494 n.4 (Fla. 1992). See Pope v. State, 679 So. 2d

710, 716 (Fla.1996) (holding death penalty proportionate in
st abbi ng death where two aggravating factors of comm ssion for
pecuni ary gain and appellant's prior violent felony conviction
out wei ghed two statutory mtigating circunstances of conmm ssion
while wunder the influence of extrene nental or enotional
di sturbance and inpaired capacity to appreciate the crimnality
of the conduct, as well as non-statutory mtigating
ci rcunst ances of intoxication and that defendant acted under the

i nfl uence of nental or enotional disturbance); Geralds v. State,

674 So.2d 96,105 (Fla.1996) (affirm ng the death sentence where
the murder was HAC and commtted during the comm ssion of a
robbery, and where both statutory and non-statutory mtigation
i ncludi ng anti social behavior and a bipolar manic personality
was afforded little weight). This Court nust affirm the

sentence of death.
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| SSUE Xl

PRECLUDI NG EVI DENCE OF VICTIM S OPPOSI TI ON
TO DEATH PENALTY WAS PROPER (rest at ed)

Perez argues the court abused it’s discretionin disallow ng
himto present to the penalty phase jury a letter witten by the
victims sister, Jane Martin, regarding her opposition and her
fam |y s opposition to the death penalty (T 2004). He clainms the
State opened the door to the victim s character, through victim
i npact. Thus, the jury should have been permtted to hear the
victims views of the death penalty. In accordance with Payne v.
Tennessee, 501 U. S. 808 (1991), Section 921.141 (7),Florida
Statutes and applicable Florida case |law, the court did not
abuse it’s discretion at either the penalty phase or Spencer
hearing. Moreover, the matter is unpreserved for appeal.

At the May 13, 2003 Spencer hearing, the State called Jane
Martin to testify at which time she read her letter. Wile
“acknow edgi ng the overwhel m ng anount of evidence indicating
the guilt in this horrible case,” she further wote “both her
and her deceased sister and parents” have strong opposition to
the death penalty and they have “never felt a life should be
di scarded, regardless of the circunmstances” (T 2196-99). Even
t hough her position on the death penalty in this case was
dianetrically opposed to the state’'s position, the state felt

conpelled to call her pursuant to Section 960, Florida Statutes
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gi ving next of kin the right to address the court. The state did
not consider this evidence per se and argued at the Spencer
hearing that Jane Martin's testinmony regarding the famly’'s
phi | osophi cal position regarding the death penalty shoul d not be
considered a mtigating factor (T 2219).

The court nmade two rulings on this issue. During penalty
phase, the court ruled it was inproper for the jury to consider
the wishes of the victims famly concerning the appropriate
sentence (T 2006). At the July 21, 2003 sentencing, the court
remar ked upon Jane Martin's letter read at the Spencer hearing
stating Florida | aw “does not allowthe viewpoints of the victim
and her famly on the death penalty to be a mtigating
circunstance.” (T 2296; R 18).

At trial, Perez argued that Jane Martin's letter was
rel evant as “reverse inpact evidence”?. ..as to how the fanmly
feels not only in this situation, but in punishment at |arge.”
(T 2006). The State contends this issue was not preserved bel ow

and not subject to review Steinhorst, 412 So.2d at 338. On

appeal, as noted, Perez offers a different reason why the

24 A curious phrase, not defined by counsel. The state
conj ectures counsel was referring to the famly’ s opposition to
t he death penalty as opposed to it’s encouragenent in this case.
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evi dence should have been presented.? However, the State will
address the issue on the nerits.

The adm ssibility of evidence is within the sound di scretion
of the court, and it’s ruling will not be reversed unless there

has been a clear abuse of that discretion. Ray v. State, 755

So. 2d 604, 610 (Fla. 2000); Zack v. State, 753 So. 2d 9, 25

(Fla. 2000); Cole, 701 So. 2d at 854.

I n Payne, the United States Supreme Court held that where
state law permtted its adm ssion, the Ei ghth Amendnment to the
United States Constitution did not prevent the State from
presenting evi dence about the victim evidence of the inpact of
the murder on the victims famly, and prosecutorial argunment on
t hese subjects. However, Payne further noted:

Qur holding today is limted to the hol dings of Booth
v. Maryland, 482 U S. 496. 107 S.C 2529. 96 L.Ed.2d
440 (1987), and South Carolina v. Gaithers, 490 U S
805, 109 S. Ct. 2207, 104 L.Ed. 876 (1989), that
evi dence and argunent relating to the victim and the
inpact fo the victims death on the victims famly
are inadmssible at a capital sentencing hearing,
Booth al so held that the adm ssion of a victins famly
menbers’ characterization s and opinions about the
crime, the defendant, and the appropriate sentence
violates the Eighth Anmendnment. No evidence of the
|atter sort was presented at the trial in this case.
Payne at 2611, n.?2

Hence, Payne did not overturn Booth in this regard.

25 Perez filed a Motion to Allow | npact Evi dence Before the
Judge Al one (R 200)and Motion to Limt Victimlnpact Evidence
and Argunment (R 210).
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Section 921.141(7) allows the State to introduce "victim
i npact" evidence, which shows "the victin s uniqueness as an
i ndi vi dual human being and the resultant loss to the community's

menbers by the victims death.” See Danren v. State, 696 So. 2d

709, 713 (Fla.1997). But there are limts to this testinony and
921.141 (7) states: “Characterizations and opinions about the

crime, the defendant, and the appropriate sentence shall not be

permtted as a part of the victiminpact evidence.” See Card V.

State, 803 So.2d 613 (Fla. 2001) (victim s granddaughter
i nproperly gave opinion as to appropriate punishnent for

def endant at Spencer hearing; Floyd v. State, 569 So.2d 1225

(Fla. 1990) (victim s daughter precluded from giving opinion
def endant shoul d not be given death penalty).

Cases cited by appellant have no applicability, either
factually or procedurally, to this case and Perez’s argunent is
pure sophistry. Section 921.141 (7) statutorily prohibits
informng the jury about the victims or her surrogates desire
for a particular sentence.

&ore v. State, 784 So.2d 418 (Fla. 2001), cited by Perez,

i nvol ved a defendant who argued that the State coul d not ask him
about prior crimes commtted agai nst ot her wonen (ot her than the
victimin the case). The court disagreed because it felt the

def endant had opened the door stating he was “not a violent
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person”. 1d., at 433. In Gore, the aggrieved party was the

def endant facing the penalty of death and legally capable of
presenting non-statutory mtigating circunstances, a far cry
fromthis case i.e., a deceased victimregarding her apparent
phi | osophi cal viewpoints on capital puni shment clearly
prohi bited under section 921.141 (7). Other cases cited by Perez

are also inapplicable: Butler v. State, 842 So.2d 827 (Fla

2003) (i nmpeachrment may be through questioning prior acts of
m sconduct in a situation where the defendant has testified on
direct exam nation that he has not or would not participate in

such m sconduct); Carter v. State, 687 So.2d 327 (Fla. 1st DCA

1997) (trial court erred by admtting testinmny from aunt of
13-year-ol d sexual assault victimthat defendant said "if you're
ol d enough to bl eed, you' re old enough to breed"” which testinmony
constituted evidence of bad character and defendant's character

had not been put in issue); Lusk v.State, 531 So.2d 1377 (Fl a.

2d DCA 1988) (defense should have been allowed to i npeach victim
with prior acts of violence as victim testified he was not
vi ol ent person).

Perez has cited no case on point with the threshold issue
presented in this case: whether the victim s position that death
is never a proper sentence should be presented to the jury and

considered as a mtigator at a Spencer hearing. Moreover, one’'s
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opposition or lack thereof to capital punishnment is not
character evidence. It represents an individual’s philosophical
posi tion.

Even if this Court finds merit in Perez’s argunment that ones
opposition to the death penalty could be presented as character
evidence, it would remain an i nproper consideration for the jury
as the sentence nust only be based on aggravators and mtigators
presented and the resulting balancing of those factors. The
court did not abuse it’s discretion and this Court in rejecting
Jane Martin's testinony in this area should affirmthe court’s
ruling.

| SSUE Xl |

FLORI DA’ S DEATH PENALTY STATUTE IS
CONSTI TUTI ONAL (restated)

Rel yi ng upon Ring v. Arizona, 536 U.S. 584 (2002) and Fur man

V. GCeorgia, 408 U.S. 238 (1972), Perez contends the death

penalty statute is unconstitutional under the Sixth and Ei ghth
Amendnents to the United States Constitution. He suggests death

eligibility occurs in the penalty phase and that Bottoson v.

Moore, 833 So.2d 963 (Fla. 2002) renders capital sentencing
unconstitutional under the Ei ghth Anendnment. Perez asserts that
hi s individual aggravators do not render himdeath eligible. (IB
at 95-97).

The Ei ghth Amendment claimis not preserved as the exact
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i ssues presented here, the narrowing of the class of those

subject to death, was not presented bel ow. St ei nhorst, 412

So.2d at 338. Nonet hel ess, the instant chall enges have been
rej ected repeatedly.

This Court has confirnmed that the statutory maxi num for
first degree nurder is death, and such determ nation is nmade in
the guilt phase when a person is convicted of that charge

MIls v. Moore, 786 So. 2d 532, 536-38 (Fla. 2001).

Under section 921.141, Florida Statutes (1987), a
defendant is eligible for a sentence of death if he or
she is convicted of a capital felony. This Court has
defined a capital felony to be one where the maxi num
possi bl e puni shnment is death. ... The only such crine
in the State of Florida is first-degree nurder,
prenmedi tated or felony.

Shere v. Moore, 830 So. 2d 56 (Fla. 2002). See Porter v. Crosby,

840 So.2d 981, 986 (Fla. 2003) (opining “maxi mum penalty under
the statute is death and have rejected the other... argunents”
t hat aggravators need to be charged in indictnent, submtted to
jury and individually found by wunaninous jury). Perez’ s
suggestion death eligibility occurs during the penalty phase has
been rej ected.

As recogni zed in Bottoson, 833 So. 2d at 694-95,26 Florida’s

26Per ez’ s suggestion Bottoson failed to strictly construe
the statute is not well taken. Bottoson, assessed t he i npact of
Ring on the statute and found no inpact because the United
States Suprene Court did not overturn Florida s statute. It was
MIls, in which this Court enployed the appropriate method of
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capi tal sentencing, has not been called into question by Ring as
it did not overrule prior Suprenme Court decisions rejecting

chal l enges to Florida's capital sentencing. Hldwin v. Florida,

490 U.S. 638 (1989); Spaziano v. Florida, 468 U. S. 447, 472

(1984); Proffitt v. Florida, 428 U S. 242 (1976). Si nce

deciding Bottoson, this Court repeatedly has denied relief

requested under Ring.?" See Sochor v. State, 29 Fla.L.Wekly

S363 (Fla. Jul. 8, 2004);_Blackwelder v. State, 851 So.2d 650,

653-54 (Fla. 2003) (rejecting contention aggravators “nust be
alleged in the indictment, submtted to the jury, and

i ndividually found by a unaninous jury verdict”); Conahan v.

State, 844 So.2d 629, 642 n.9 (Fla. 2003); Cole v. State, 841

So. 2d 409, 429 (Fla. 2003); Anderson v. State, 841 So. 2d 390,

408-09 (Fla. 2003); Chavez v. State, 832 So.2d 730, 767 (Fl a.

2002); Fotopoulos v. State, 838 So.2d 1122 (Fla. 2002); Porter,

840 So.2d at 986; Spencer v. State, 842 So.2d 52, 72 (Fla.

2003). Ring is inapplicable here. Perez's claimis neritless.

statutory construction in determ ning the statutory maxi num and
the timng of death eligibility. He has not shown that anal ysis
to be error.

2'See Harris v. Alabama, 513 U.S. 504, 515 (1995) (hol ding
“Constitution permts the trial judge, acting alone, to inpose
a capital sentence. It is thus not offended when a State
further requires the sentencing judge to consider a jury's
recommendation and trusts the judge to give it the proper
wei ght . )
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Aggravators and mtigators are sentenci ng selection factors
used to determ ne which of the two authorized punishments is

appropriate. Poland v. Arizona,476 U S. 147, 156 (1986)

(expl ai ni ng aggravators are not penalties or offenses, but are
standards to guide sentencer in choosing between death or life
i nprisonment). Section 921.141, Florida Statutes, affords the
sentencer the guidelines by providing accepted circunstances to
be considered. G ven the fact a defendant faces the statutory
maxi mum of death upon conviction, MIlls, 786 So.2d at 538, the
enpl oynment of further proceedings to examne the sentencing
sel ection factors, does not call into question Florida’ s capital
sentenci ng statute.

A sentencer may be given discretion in determning the
appropriate sentence, so long as the jury has convicted the

defendant of a crine for which the selected sentence is within

the statutory maxi mum Aggravators do not increase a
def endant’s penalty, but are constitutionally mandated
guidelines, limtations on the sentencer, created to satisfy the

Ei ght h Anendnment and protect against capricious and arbitrary
sentences. Death eligibility and sentencing selection do not
have to happen sinultaneously. Section 921.141 clearly secures
significant jury participation in narrowing the <class of

i ndi viduals subject to a death penalty. The jury's role is so
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vital to the sentencing process it has been characterized as a

"co-sentencer."” Espinosa v. Florida, 509 U S. 1079 (1992).

Merely because narrowi ng may take place during the penalty phase
does not raise the sentencing selection factors to el enments of
the crinme or detract fromthe determ nation death eligibility

occurs at conviction. Hence, Jurek v. Texas, 428 U.S. 262

(1976) and Lowenfield v. Phelps, 484 U S. 231 (1998) do not

further Perez’s position. Hi s Ei ghth Anmendnent challenge is
meritless and the use of aggravators to narrow the class of
subject to the death penalty neets constitutional nuster.?®

Wth respect to the challenge under Ednund/Tison, and HAC

the State relies on its analysis in Issues IV - VII and X1

Ei ther the prior violent fel ony, contenporaneous felony, or HAC
woul d be sufficient to support the death penalty. Not only is
death eligibility determ ned at conviction, thus Ring agrees
j udge sentence al one is appropriate, but this Court has affirned

death sentences where there has been a prior violent felony,

28]t is the absence of aggravation that narrows the sentence
tolife. Wiile the statutory maximum is death, and remains so
regardl ess of the sentence, it is the aggravators in |ight of
mtigators which determ ne whether the maxi num or sone | esser
sentence will be inposed. Tuilaepa v. California, 512 U S. 967,
979 (1994) (noting "[o]nce the jury finds that the defendant
falls within the legislatively defined category of persons
eligible for the death penalty...the jury then is free to
consider a myriad of factors to determ ne whether death is the
appropriate punishnent").
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felony nmurder, or HAC. See Duest v. State, 855 So.2d 33 (Fla.

2003; Lugo v. State, 845 So.2d 74, 119 n.79 (Fla. 2003);

Kornmondy v. State, 845 So.2d 41, 54 n. 3 (Fla. 2003) (concl udi ng

simul taneous felony convictions form basis for aggravator

sufficient to satisfy Ring); Davis v. State, 859 So.2d 465 (Fl a.

2003); Butler v. State, 842 So.2d 817, 834 (Fla. 2003)

(rejecting Ring and affirm ng sentence HAC). Further, the
si ngl e aggravator of prior violent felony has supported a death
sentence. Ferrell, 680 So.2d 390. This Court nust affirm
| SSUE XI |
PEREZ’ S DEATH SENTENCE | S PROPORTI ONAL
Al t hough Per ez has not chal | enged proportionality, the Court
is required to conplete such a review. &Gore, 784 So. 2d 418, 438
(recogni zing even absent chall enge, Court has an independent
duty to review the proportionality)
Proportionality review is to consider the totality of the

circunmstances in a case conpared with other capital cases to

ensure uniformty. Ubin v. State, 714 So.2d 411, 416-17 (Fla.
1998). It is not a conparison between the nunber of aggravators

and mtigators. Porter v. State, 564 So.2d 1060, 1064 (Fl a.

1990). The Court’s function is not to re-weigh the aggravators
and mtigators, but to accept the jury's recomendati on and the

judge's weighing. Bates v. State, 750 So.2d 6, 14-15 (Fla
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1999).

Here, the jury recommended death by a vote of nine to three.
The court found three aggravators: prior conviction of a violent
felony; felony nurder; and, HAC (T 1446-49). This Court has
previously observed that HAC and prior violent felony are

wei ghty aggravators. Maxwel | v. State, 603 So.2d 490, 494 n. 4

(Fla. 1992); FEerrell, 680 So.2d 390. The court found one
statutory mtigator: “under the influence of extreme nmental or
enmotional disturbance” (little weight)(T 2271-79) The court
found non-statutory mtigators.?® The judge balanced these
factors and i nposed the death penalty (T 1464-1465).

This Court has upheld death sentences in cases simlar to
this one. See Duest, 855 So2d. 33 (affirm ng sentence in felony
mur der conviction based on three aggravators: HAC, pecuniary
gain and a prior violent felony in light of 12 non-statutory

mtigators, among them being a physically/enptionally abusive

29(1) An unstable upbringing and famly history (little);
(2) loving husband, father and fam |y menber (noderate); (3)
long term nental health difficulties (little); (4) gainfully
enpl oyed (nmoderate); (5)incarceration in an adult facility as a
juvenile, even though crime occurred when he was a juvenile
(little) (6) drug addiction (little); (7)recipient of boy scout
merit badges (sone); (8)obtained GED in prison(sone); (9) was not
the actual killer (little); (10) <cold, calculating and
mtigating factor absent(little); (11)cooperation with police
(lrittle); (12) good attitude and conduct duri ng trial
(little);and, (13) inpact of death penalty on defendant’s famly
(some) (R 1453-63).
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chi I dhood, substance abuse, and corruption in the Massachusetts
prison system); Bates, 750 So.2d at 12 ( death penalty
proportionate in stabbing death where the court found three
aggravat ors, includi ng nurder was conm tted during ki dnapi ng and
sexual battery, pecuniary gain, and HAC, versus two statutory
mtigators and eight non-statutory mtigators); Geralds, 674
So. 2d 96, 105 (affirm ng the death sentence where nurder was HAC
and conmmtted during the comm ssion of a robbery, and both
statutory and non-statutory mtigation including antisocial
behavi or and a bipolar manic personality was afforded little

wei ght) . Spencer v. State, 691 So.2d 1062, 1066 (Fla. 1996)

(deat h penalty proportionate where the victi mwas beaten/ st abbed
and the court found two aggravators of prior violent felony and
HAC versus two statutory nental mtigators plus six non-

statutory mtigators); Pope v. State, 679 So.2d 710, 716

(Fl a. 1996) (death penalty proportionate in stabbing where two
aggravators of pecuniary gain and prior violent felony
out wei ghed two statutory nental health mtigators as well as
non-statutory mtigators of intoxication and extrenme nental or
enoti onal disturbance). Even if this court were to find HAC
i napplicable, the sentence would be proportional. Ferrell, 680
So.2d 390 (Il one aggravator, prior violent felony, was weighty,

in that the prior offense was a second-degree nurder bearing
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many earmarks of the present crime); Hunter, 660 So.2d 244
(statutory aggravators of prior violent felony and capital
fel ony outwei ghed 10 non-statutory mtigators).

CONCLUSI ON

Based upon the foregoing, the State requests respectfully that

this Court affirm Appellant’s conviction and sentence of death.
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