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STATEMENT OF THE CASE AND FACTS

WIliam Hal e appealed his civil commtnment as a sexual ly
vi ol ent predator, pursuant to sections 394.910-.931, Florida Statutes
(1999), nmore commnly known as the Jinmy Ryce Act (hereinafter the
Act) ; M. Hale was civilly comnmtted on Novenmber 18, 1999, and
timely filed his notice of appeal to the Second District Court of
Appeal on Decenber 13, 1999.

Anmong the issues raised, M. Hale attacked the Florida jury

instructions as being fatally flawed as per Kansas v. Crane, 534 U S.

407 (2002); because the Florida jury instructions did not instruct

the jury there nust be proof of M. Hale's serious difficulty in

controlling his behavior. Based on Westerheide v. State, 27 Fla. L.
Weekly S866 (Fla. Oct. 17, 2002), the Second District found the given

jury instructions adequate and upheld the conmtnment. Hale v. State,

2D00- 604 (Fla. 2d DCA Nov. 15, 2002). (App.A)

M. Hale tinely filed a notion for rehearing, notion for
hearing en banc, and notion for certification of question on Novenber
25, 2002, which was denied January 9, 2003. (App. B) M. Hale tinely
filed a notice to invoke this Court's jurisdiction based on express
and direct conflict with opinions from another district court of

appeal .



SUMMARY OF THE ARGUMENT

Based on the First District cases of Hudson v. State, 825 So.2d

460 (Fla. 1st DCA 2002); White v. State, 826 So.2d 1043 (Fla. 1st DCA

2002); Converse v. Department of Children and Fam lies, 823 So. 2d

295 (Fla. 1st DCA 2002), the Ryce Act jury instructions are fatally
fl awed because they do not instruct the jury on the State's need to
prove the person to be commtted has serious difficulty in control -

ling his behavior. Westerheide is not controlling and did not reject

the First District cases because a mpjority of the court did not
address the issue. The Second District's opinion expressly and

directly conflicts with the First District cases of Hudson, White,

and Converse.

ARGUMENT

| SSUE |

WHETHER THE SECOND DI STRI CT' S DECI -
SION IN HALE V. STATE, 2D00-604 (FLA.
2D DCA NOvV. 15, 2002), IS I N CONFLICT
W TH DECI SI ONS FROM THE FI RST DI S-

TRI CT COURT OF APPEAL?

On appeal to the Second District, M. Hale presented the issue
of the requirement for a jury instruction pursuant to Kansas V.
Crane, 534 U.S. 407 (2002), specifically whether the follow ng
instruction was required:
To prove its case, the State nmust prove each of

the following three elenments by clear and con-
vi nci ng evi dence:



(b) WIlliam Charles Hale suffers froma nental
abnormality or personality disorder that nmakes
it difficult[,] if not inpossible, for himto
control his dangerous behavi or and,

Hale v. State, Case No. 2D00-604 (Novenber 15, 2002), slip opinion at
3. The Court deternm ned the instruction given was adequate, and the

above stated instruction was not required. Slip opinion at 3. The

court based its opinion on Crane and the recently decided Florida

Suprenme Court case Westerheide. Slip opinion at 2. The Second

District's reliance upon Westerheide is m spl aced.

In Crane the U. S. Supreme Court considered the "constitutional
i nportance of distinguishing a dangerous sexual offender subject to

civil commtment ‘from other dangerous persons who are perhaps nore

properly dealt with exclusively through crim nal proceedings.

Crane, 534 U. S. at 412. The Court hel d:

[ T] here nmust be proof of serious difficulty in
controlling behavior. And this, when viewed in
i ght of such features of the case as the na-
ture of the psychiatric diagnosis, and the se-
verity of the nmental abnormality itself, nust
be sufficient to distinguish the dangerous sex-
ual of fender whose serious nental illness, ab-
normality, or disorder subjects himto civil
comm tnment fromthe dangerous but typical re-
cidivist convicted in an ordinary crimna

case.

Id. at 413. The Court clearly intended that trial courts give a jury
instruction enconpassing that principle. Least there be any doubt,
one need | ook no farther than Justice Scalia' s dissent. "This
formul ati on of the new requirenent certainly displays an el egant

subtl ety of mnd. Unfortunately, it gives trial courts, in future

cases under the many comm tnent statutes simlar to Kansas’s

3



S[exually] V[iolent] P[redator] A[ct], not a clue as to how they are

supposed to charge the jury! |Indeed, it does not even provide a clue

to the trial court, on remand, in this very case." |d. at 423.

(Enphasis in original.) In Westerheide this Court considered how, in

the light of Crane, a trial court nmust instruct a jury in a

post -sentence civil comm tnment case. Three justices (Harding, SJ.,
joined by Wlls and Lewis, JJ.) held that "we do not find that Crane
requires a specific jury instruction, but rather that there nust be
proof of ‘serious difficulty in controlling behavior’ in order to
civilly commit an individual as a sexually violent predator.”

West erhei de, 27 Fla. L. Weekly at S870. Three justices (Pariente, J.,

joined by Anstead, CJ., and Shaw, J.) clearly and strongly di sagreed.

Because it is the jury as the factfinder who
must make these critical determ nations, | also
di sagree with the nmajority’ s concl usion that
the jury is not required to be explicitly in-
structed on the State’s burden of proof regard-
ing the standard for conm tnment of "serious
difficulty in controlling behavior."™ Mjority
op. at __ [ld. at S870]. The jury instruc-
tions nmust contain clear guidance so that the
jurors understand that they are deciding that

t he defendant is a "dangerous sexual offender
whose serious nental illness, abnormality, or
di sorder subjects himto civil commtnment”
rather than a "dangerous but typical recidi-
vist convicted in an ordinary crimnal case."
Crane, 122 S.Ct. at 870. [534 U. S. at 413.]

West erheide, 27 Fla. L. Wekly at S872. Justice Quince took the

position that the inability of Westerheide to control his behavior

had been proven. However she did not address the propriety of the



jury instructions at all. Concurring "only in the result” with
Justices Harding, Wells and Lewi s, she hel d:

VWile |I agree with nuch of Justice Pariente’s
di ssent, | cannot agree that the State did not
denonstrate that Westerheide has serious diffi-
culty in controlling his behavior, as that
phrase has been used by the United States Su-
preme Court in Kansas v. Crane, 534 U S. 407,
122 S.Ct. 867, 151 L.Ed.2d 856 (2002). The
mental health experts testified that sexual
sadi sm Westerheide’'s diagnosis, is a chronic
and progressive disease that | eads to other
experimentation and increases to
|ife-threateni ng behavior. Indeed the experts
i ndi cated Westerheide also suffers from an an-
ti social personality disorder, and he has prob-
|l ems conform ng his conduct to that of others
in society.

Westerheid, 27 Fla. L. Weekly at S872. In effect, Justice Quince

hel d the el enent of Westerheide s serious difficulty controlling
behavi or had been proven and failure to give the instruction was
harm ess error

Thus, in Westerheide, this Court was equally divided in opinion

as to the requirenment of a jury instruction addressing proof of
serious difficulty in controlling behavior. Harding, SJ., Wlls and
Lewis, JJ., held a specific instruction was not required. Pariente
and Shaw, JJ., and Anstead, CJ., held a specific instruction was
required. Quince, J. (concurring in result only) did not address the
subj ect of jury instructions. Therefore, there was no mpjority

opinion in Westerheide regarding jury instructions.

The long standing law in Florida is that when an appellate
court is evenly divided, the decision of the |ower court stands

affirmed. See, e.qg., Powell v. Rodriguez, 200 So. 700, 701 (Fla.




1939); Johnson v. lLandefeld, 189 So. 666 (Fla. 1939); see also State

ex rel. lLandis v. Circuit Court for Eleventh Judicial Circuit, 135

So. 870, 877 (Fla. 1931); Neil v. Biggers, 409 U.S. 188, 191-192

(1972), and cases cited therein.

The Fifth District in Westerheide v. State, 767 So. 2d 637

(Fla. 5th DCA 2000), did not address the issue of a jury instruction
regarding "serious difficulty in controlling behavior.”™ Witing in
Sept enmber 2000, the district court did not have the benefit of the
opinion in Crane, which issued in January 2002. The district court
did consider the issue of proper jury instructions, but only in the

context of the nmeaning of the word "likely." Westerheide, 767 So. 2d

at 655-656. The requirenent for a jury instruction addressing
control of behavior was not discussed.
Even if the Florida Supreme Court could annul a due process

requi rement inposed by the U S. Supreme Court, this Court did not do

so in Westerheide. The 3-3 split opinions would have affirmed the
hol ding of the district court, had the district court ruled on the

i ssue of "serious difficulty in controlling behavior."” However, the
district court did not address that subject. Had Justice Quince
addressed the issue, a Suprenme Court majority m ght have energed;
however, she did not opine thereupon. Therefore, one can not prop-

erly draw a conclusion fromthe Westerheide cases as to whet her or

not a jury instruction specifically addressing "serious difficulty in
controlling behavior" may be required. Previously existing Florida

and federal decisional |aw continues to control the issue.



The decisions of the First District in Hudson v. State, 825 So.

2d 460 (Fla. 1st DCA 2002); Converse v. Dept. of Children and Fam -

lies, 823 So. 2d 295 (Fla. 1st DCA 2002); and Wiite v. State, 826

So.2d 1043 (Fla. 1st DCA 2002), "represent the |law of Florida"” as to
circuit courts in Florida absent inter-district conflict. Pardo v.
State, 596 So. 2d 665, 666 (Fla. 1992). Likew se, the sane are
"persuasive" as to the district courts of appeal. 1d. at 667,

quoting State v. Hayes, 333 So. 2d 51, 53 (Fla. 4th DCA 1976). Even

if the Florida Suprenme Court were to accept jurisdiction in one or
nore of those cases, they should still be relied upon as precedent.
Where a decision is not yet final since rehearing is pending before
the Florida Suprene Court, that decision controls until it is altered

or overturned. Rock v. State, 800 So. 2d 298, 299 (Fla. 3d DCA

2001) .

I n Hudson the court agreed with the district court in

West erhei de on the constitutionality of the statute, but held that
“in light of the Crane holding, the state’s proof was |legally insuf-
ficient to satisfy the demands of substantive due process because the
state presented no evidence regarding appellant’s ability to control
hi s dangerous behavior." Hudson, 825 So. 2d at 471. In Converse the
court held that the "statute was

constitutional because the statute required a finding that the

of f ender’ s dangerousness was caused by or linked with a nmental
abnormality or personality disorder that nmade it ‘difficult, if not

i npossi ble, for the person to control his dangerous behavior.’ Crane,

122 S. Ct. at 869 (quoting [Kansas v.] Hendricks, 521 U. S. [346,] 358
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[(1997)])." The court concluded that failure to give a jury instruc-
tion is a denial of due process. "The failure of the |ower court to

advi se the jury of such requirenment bel ow was a denial of substantive
due process, which is fundanmental error."” Converse, 823 So. 2d at

297. In White the court specifically held that in Crane, the Suprene

Court had added a "fourth elenent” of proof under the Kansas Act -
that the person has "serious difficulty” in controlling his or her
behavior. The White court concluded that "[a]s explained in Hudson,
this fourth el enment of proof is |ikew se essential under the Florida
Act. The appellant was therefore entitled to an instruction as to
this element, and the trial court erred in refusing to give it."
VWhite, 826 So.2d at 1044.

Fl orida courts have long held that failure to instruct a jury
on every disputed el enent of a cause of action inperm ssibly takes
fromthe jury part of its essential function. A fair and inparti al
trial requires that a party be accorded the right to have a court
correctly and intelligently instruct the jury on the essential and
mat eri al el enents of the cause which nust be proven by conpetent

evidence. Cerds v. State, 64 So. 2d 915, 916 (Fla. 1953).

Taking in Gerds together with Hudson, Converse, and Wite,

existing Florida law requires that to civilly commit a person as a
vi ol ent sexual predator, a jury nust be instructed as required by

Crane. Nothing in Westerheide stands contrary to that requirenent.

The entire Westerheide Court agreed there nust be proof of ‘serious

difficulty in controlling behavior’ in order to civilly commt an

i ndi vidual as a sexually violent predator. Westerheide, 27 Fla. L.

8



Weekly at S870, S872. Thus, all of the justices on the Westerheide

Court agreed as to the necessary elenments of proof, in accord with
exi sting Florida | aw.
Because the First District cases hold contrary to the Second

District's decision and Westerhei de has not overrul ed these First

District cases, this Court should accept jurisdiction over this case

due to the express and direct conflict wth the First District.

CONCLUSI ON
Based on the above argunent and authorities, the Second
District's opinion in Hale is in express and direct conflict with the

First District's opinions in Hudson, White, and Converse. This Court

shoul d accept jurisdiction in order to settle the issue.
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