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STATEMENT OF THE FACTS

Petitioner relies on his initial brief.

| SSUE |
WHETHER THE JURY | NSTRUCTI ONS ARE
| NADEQUATE BY NOT REQUI RI NG A FI NDI NG

OF A SERIOQUS DI FFI CULTY I N CONTROL-
LI NG DANGEROUS BEHAVI OR?

M. Hale relies on his initial brief.

| SSUE 11

DID THE TRIAL COURT ERR I N NOT DI S-
M SSI NG THE CASE AGAI NST PETI TI ONER?

A The evidence was not sufficient to coomit M. Hale.

The State clains M. Hale's argunents in this issue are sinply
jury arguments that nust be rejected. O course, M. Hal e does not
agree with this assessnment; but it is to be acknow edged that there
are no real cases on point in Florida since this area is so new.
There is at |east on case however, this Court should consider by

analogy. In Hll v. State, 358 So. 2d 190 (Fla. 1st DCA 1978), the

i ssue was what degree of proof was required for the rel ease of
insanity acquittals. It was clear to the court M. Hill was being
held at the hospital because he could not guarantee his illness would
remain in rem ssion. Such a guarantee would be inpossible to make,
and the court ordered reconsideration of his being found not guilty
by reason of insanity in a first-degree nurder case. M. Hill had
been hospitalized for 13 years, and his psychosis was in rem ssion

and under nedicinal control. Although M. Hill's famly was ready to



provi de daily supervision and nedication resulting in a doctor's
belief this would probably continue M. Hill"'s peaceful conduct, the
trial court feared the possibility of something going wong. It was
apparent M. Hill was being denied |iberty because he could not prove
he was able to live peaceably out of custody while still in custody.

The evidence of M. Hill's past and present psychiatric condi-
tion and propensities were sparse. No one testified he is still
psychotic, and only one psychiatrist who had observed M. Hill for
just 6 nonths described himas schi zophrenic. The court found this
sol e doctor's testinony "an inadequate offering on such serious
issues." Hill, 358 So. 2d at 206. The court discussed the use of
psychiatric evidence in this of hearing:

Expert psychiatric testinmony is essential in these pro-
ceedings. But the commtting court's determ nation of

rel ease i ssues cannot be dictated by such testinmony. When
determ ning the accused's conpetency at the tine of an

of fense, the trial judge or jury is not bound to accept
unrebutted psychiatric opinions when there is other evi-
dence of the accused's conpetence. [Fn 32 omtted] For
stronger reasons, judges wei ghing the conpl ex questions of
dangerous propensities may properly find that unrebutted
psychiatric opinion testinony is overcone by other sub-
stantial evidence. W do not denigrate psychiatric exper-
tise. But that discipline does not claiminfallible
prophetic powers. Even within the field, opinions on the
nature and extent of mental illness vary with "the exam n-
ing psychiatrist's personal conception of nornmal soci al
behavior." [Fn 33 omtted] Moreover, psychiatrists' pre-

di ctions of future dangerousness are increasingly subject
to doubt, not necessarily because of a few dramatic cases
of recidivismby insanity acuities who have been rel eased,
but because there is enpirical evidence that psychiatrists
generally are inclined to perceive dangerousness where
there is none. (EN34) Finally, whether an acquitee is
still nmentally ill and for that reason likely to injure
others is a legal question, not a nedical question. 1ln re
Beverly, In re Connors, supra...




EN34. Statistical studies are summari zed in D. Di anond,
The Psychiatric Prediction of Dangerousness, 123
U Pa. L. Rev. 439, 444, 35 seq. (1974):

One can only conclude that psychiatrists who nake such
judgnments tended to over-predict dangerousness greatly, by
a factor sonmewhere between ten and a hundred tines the
actual incidence of dangerous behavior. It is understand-
able why this should be so. If the psychiatrist under-
predi cts danger, and clears a patient who later conmmts a
violent act, he will be subjected to severe criticism

If, on the other hand, he over-predicts danger, he wll
suffer no consequence from such faulty prediction....(ld.
at 447)

Hill, 358 So. 2d at 206-208, 211 (enphasis added).
The court al so pointed out that someone found not guilty by
reason of insanity had been absolved of crimnal responsibility:

Though he killed, he was "unable to formthe requisite
intent” to commt nurder. [Fn 26 omtted] For punish-
ment's sake, or to deter others, Hill could not then and
cannot now be inmprisoned for a nonment, even if the prison
were a hospital idyllic except for walls and fences. Hil
is not lawfully hospitalized to pacify sonmeone's distress
over his acquittal for insanity. He is not lawfully
detained on the theory, however beneficent, that he is in
need of treatment. [Fn 27 omtted] The governnent's sole

legitimate interest in Hill is protecting others froma
li kelihood of injury that would result fromhis being at
Liberty. I rrespective, then, of the enormty of Hll's
1964 act, a judicial decision relieving Hill of absolute

confinenent nust be nade at the nonent when a preponder-
ance of all the reasonably avail abl e evidence shows that
in his release there is no |longer a likelihood of injury

to others as a result of nmental illness. Under this
standard, a court of |aw cannot extend Hill's confi nenment
until some psychiatrist of a bolder school than Dr. Rodri -
guez will utter a fatuous guaranty; or until the nmenory of
Hill's violence has satisfactorily faded; or until tinme
renoves all risks by renoving Hill or by perform ng on
him as inevitably it will, a | obotony by isolation
Hill, 358 So. 2d at 203, 211 (enphasis added). Finally, as the court

noted, jurisdiction over acquitees is not to just |ock the acquitees

away until the commtting judge is noved, |ike sone



potentate, to release them "[T]he judicial systenm s nonitoring
responsibilities are to be carried out in a way that visibly serves
the rules of law...." Hill, 358 So. 2d at 204.

The issues are very simlar in M. Hale' s case. No one can

guarantee he will never commt another sexual offense, but that is
not the burden. Still he is being denied liberty because he could
not prove he would not reoffend. As in Hill, the State had doctors

testify for further commtnent; but their testinony tended to over
predict future risk. 1In the end the question of risk is a |egal
guestion, not a nedical question. And as Hill pointed out the
def endant had been acquitted by reason of insanity and coul d not be
crimnally punished, so has M. Hale served his crimn nal punishnent
and cannot be repunished in violation of double jeopardy and ex post
facto constitutional protections.

The evidence is insufficient to commt M. Hale under the Act,
and he must be rel eased.

B. The Act does not apply to M. Hal e because he was not

in custody for a sexually violent offense when the commt-

ment petition was filed.

The State in its Answer Brief, pp.32-33, and the Fourth Dis-
trict in Tabor v. State, 4D02-1972 (Fla. 4th DCA Jan. 7, 2004), have

pointed to sec. 394.913(1), Fla. Stat. (2003), for support in reject-
ing M. Hale's issue. That sec. provides:

394.913. Notice to state attorney and rnultidisciplinary
t eam of sexually violent predator; establishing

mul tidisciplinary teanms; information to be provided to
mul tidisciplinary teans

(1) The agency with jurisdiction over a person who has
been convicted of a sexually violent offense shall give
witten notice to the nmultidisciplinary team and a copy
to the state attorney of the circuit where that person was
| ast convicted of a sexually violent offense. |If the
person has never been convicted of a sexually violent
offense in this state but has been convicted of a sexually
viol ent offense in another state or in federal court, the
agency with jurisdiction shall give witten notice to the
mul tidisciplinary team and a copy to the state attorney of
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the circuit where the person was |ast convicted of any

offense in this state. |If the

person is being confined in this state pursuant to inter-

state conpact and has a prior or current conviction for a

sexual |y violent offense, the agency with jurisdiction

shall give witten notice to the nultidisciplinary team

and a copy to the state attorney of the circuit where the

person plans to reside upon release or, if no residence in

this state is planned, the state attorney in the circuit

where the facility fromwhich the person to released is

| ocat ed.
The Fourth District and the State have focused on the sentence that
deals with a person convicted of a sexually violent offense in a
jurisdiction other than Florida to support their position that if the
Ryce Act applies to soneone convicted somewhere other than Florida of
a sexually violent offense and is in total confinement in Florida,
that must nean the person's Florida confinement has nothing to do
with a sexually violent offense. That assunption is not valid--
especially in light of that entire section which also nentions
i nterstate conpacts.

First, 394.913 (1) is a notice provision. A party's conpliance
with a notice provision generally is a prerequisite to a trial court

havi ng subject matter jurisdiction over a law suit. See Galen of

Florida, Inc. v. Braniff, 696 So. 2d 308 (Fla. 1997); see Adans V.

Travel, Inc., 220 So. 2d 420 (Fla. 1st DCA 1969). However, there is

an exception to this consequence, where the legislature specifically
provides, within the statute, that a failure to conply with the
notice does not effect the trial court's jurisdiction over the
subject matter. 1d. The legislature, in 8394.913 (4), Fla. Stat.
(2003), specifically provided just that.



However, contrary to the State's argunment, a notice provision, which
itself does not require the State's full conpliance to invest subject
matter jurisdiction in the trial courts, cannot be relied upon to be
the sole determ ning factor which would establish the paraneters of
the courts' subject matter jurisdiction.

Nevert hel ess, the non-jurisdictional notice provision of
8394.913(1) concerns itself with three distinct situations. First,
it requires that notice be given by the institution which maintains
jurisdiction over the individual during the period of tinme the person
is under total confinenent to the nultidisciplinary team and the
State Attorney of a person who has commtted a sexual violent of-
fense. This is the part of the statute directly applicable to M.

Hal e and, as he previously argued, nmust be read in pari materia with

8394.925, Fla. Stat., (2003). See also Gordon v. Regier, 839 So. 2d

715, 718 (Fla. 2003). A conbi ned reading of these two statutory

provi sions shows that it is the legislature's intent that those
subject to Ryce Act commtnment are currently incarcerated for a
sexually violent offense at the tinme the petition is filed, or else a
trial court is without subject matter jurisdiction.

The second part of subsection 394.913(1) concerns the alterna-
tive situation where a person is under total confinenment in Florida,
yet has been convicted of a sexually violent crine el sewhere. The
third part deals with non-Florida convicts serving their out-of-state
sentences in Florida under the "interstate conpact."

Initially, while M. Hale recognizes that the Ryce Act has been
hel d not to be penal |aw, Wsterheide v. State, 831 So. 2d 93, 102-4




(Fla. 2002), it is, at the very least, a regulatory statute. See

Freeman v. State, 832 So. 2d 923 (Fla. 1st DCA 2002). To the extent

that comm tnment under the Ryce Act results in indeterm nent invol un-
tary commtnment for "long-termcontrol, care and treatnent,” 8394.912
(10)(b), 394.918, 394.919, 394.920, Fla. Stat. (2003), it is a highly
regul atory statute. Yet, both "penal and highly regul atory stat-
utes.... are strictly construed” in favor of those whomthe state
seeks to invoke the law in order to control and/or regulate. Equity

Corp. Holdings, Inc. v. Departnent of Banking and Fi nance, Div. of

Fi nance, 772 So. 2d 588, 590 (Fla. 1st DCA 2000).

Strictly constructing the second part of the notice provision
in 8394.913(1) in M. Hale's favor, contrary to the State's conten-
tion, it does not authorize the Ryce Act proceedi ng agai nst persons
who have a sexually violent crime conviction in their past, but a
current sentence for a non-sexually violent offense. Rather, this
part of the subsection nust refer to those individuals who are
i nprisoned in Florida on a conviction and sentence for a non-sexually
violent crime while, sinmultaneously, serving a concurrent term of
i nprisonment for a sexually violent crine convicted in another state

or fromfederal prosecution. See State v. Reynolds, 238 So. 2d 598

(Fla. 1970).

The third part of subsection 394.913(1) concerns itself with
persons confined in Florida under the "interstate conpact." Although
the Ryce Act fails to state which interstate conpact applies, M.
Hal e assunmes that it is either the Interstate Corrections Conpact,

8941.56, Fla. Stat., (2003), or the Interstate Conpact on Mental



Heal t h, 8394.479, Fla. Stat. (1995). Under the Interstate Corrections
Conpact, an inmate from anot her nmenber state, the "sending state,”
woul d be sent to serve a prison sentence inposed by the sending state
in Florida, the "receiving state.” 8941.56 (Art. 11), Fla. Stat.,
(1997). At all tines, the sending state, not the State of Florida ,
retains jurisdiction over that inmate, 8941.56 (Art. IV) (c), Fla.
Stat. (1997); and Florida, as the receiving state, acts only as the
sending state's agent and has no rights to make any final determ na-
tions regarding the sending state's inmate. 8941.56 (Art.1V) (e).
Moreover, this interstate conpact requires that the sending state's
prisoner nust be returned to the sending state at the end of the
prison termserved in Florida, unless the sending state, Florida, as
the receiving state, and the inmate, hinself, agree that the innmate
shoul d be released in sone |ocation other than the sending state.
§941.56 (Art. IV) (g), Fla. Stat. (1997).

The Ryce Act's notice provision, 8394.913(1), Fla. Stat.
(2003), cannot apply to a sending state's inmates in Florida under
the Interstate Corrections Conpact. By the conpacts terns, 8941.56
(Art. 1V) (c) and (e), such an inmate cannot be under "total confine-

ment" in Florida, because no Florida institution or court has any

jurisdiction over that inmate's prison term Myers v. State., 826

So. 2d 330, 331 (Fla. 2d DCA 2002). §394.912(11), Fla. Stat.,

(2003). Nevertheless, to be eligible for Ryce Act comm tnent such an
inmate woul d have to be currently serving his or her out-of-state
sentence in Florida for a sexually violent crine. 8394.925, Fla.

Stat. (2003).



Where a prior conviction for a sexually violent offense would
make one in Florida under an interstate conpact eligible for Ryce
Comm t nent woul d be under the Interstate conpact, persons who are
physically present in Florida, yet under another state's jurisdiction
due to a nental illness or nental deficiency, can be institutional-
ized in Florida. 8394.479 (Art. 1I1l) (a), Fla. Stat. (1995). The
Ryce Act notice provisions, 8394.913(1), Fla. Stat., (2003), conport
with the terms of the Interstate Conpact on Mental Health to the
extent that an out-of-state nmental health patient in Florida would
have a residence in Florida; whereas out-of-state inmates in Florida
under the Interstate Corrections Conpact would not. Also, the out-
of -state nmental health patient could have a prior conviction for a
sexual ly violent offense inasnmuch as the Ryce Act defines "convic-
tion" to include on "adjudicated not guilty by reason of insanity of
a sexually violent offense”. 8394.912(2) (b), Fla. Stat., (2003).
Finally, there is no provision in the Interstate Conpact on Ment al
Health that requires an out-of-state nmental health patient be re-
turned to the sending state upon the expiration of his or her invol-
untary comm tnment. Consequently, a person who has previously been
adj udged not guilty by reason of insanity for a sexually violent
crime conmtted in another state and is in Florida while furloughed
fromhis out-of-state mental health comm tnent can be subject to the
Ryce Act if they are reinstitutionalized in Florida for the nental
illness or deficiency which warranted their acquittal for a sexually

vi ol ent of f ense.



The foregoing review of 8394.913(1), Fla. Stat. (2003), strict-

Iy construed to M. Hale's benefit, Equity Corp. Holdings, Inc., 772

So. 2d at 590, provides a reading of the Ryce Act which harnoni zes
with the statute's subject matter jurisdictional limtations,
8394.925, Fla. Stat. (2003); and, contrary to the State's argunent,

does not render neaningless any part of the Act. State v. Goode, 830

So. 2d 817, 824 (Fla. 2002). Hence, the State's contention that
8§394.913(1) would permt one to be involuntarily commtted under the

Ryce Act where his or her current prison termis not for a sexually

violent offense is of no merit. Section 394.925 provides that the
Ryce Act, "applies to all persons currently in custody and who have
been convicted of a sexually violent offense.... as well as to al

persons convicted of a sexually violent offense and sentenced to
total confinenment in the future.” For M. Hale to fall within the
Ryce Act's subject matter jurisdiction, this Court would have to

i nterpose the word "previously” within the body of this section.
Such a provision does not exist; nor can this Court create it. See

State v. Byars, 804 So. 2d 336, 338 (Fla. 4th DCA 2001).

The | egislative history of the Ryce Act illustrates that it was
intended to apply to Florida inmates currently serving sentences for
sexual ly violent offense convictions at the tine the petition is
filed. The original House Bill provided for the State's ability to
petition agai nst persons who were not in custody and serving sen-
tences for sexually violent crines upon conm ssion of a recent overt
act. 1998 HB 3327. The Florida Senate anmended the House Bill to

del ete the "overt act" provision, because it would have had, at that

10



time, included 4300 nore person, who had al ready been rel eased from
prison, as being eligible for voluntary comm tnment as sexually

viol ent predators. Fla. H Health and Human Servi ces Appropriations,

CS for HB 3327 (1998), Staff Analysis 8 (March 26, 1998). Addition-
ally, the Senate analysis comented that, "Kansas does not include a
provi sion for persons who are not presently confined but who have
been previously convicted of a sexually violent offense.” 1d.

| nasnush as the Ryce Act was patterned after the Kansas sexually

vi ol ent predator statue, Goode, 830 So. 2d at 821; see also

West erhei de, 831 So. 2d at 99 n.6, its subject matter jurisdictional

purvi ew does not include persons, such as M. Hale, who were not
serving a sentence for a sexually violent crinme conviction at the
time involuntary conm tnment proceedi ngs conmenced.

Both the statutory |anguage of the Ryce Act and the |egisla-
ture's intent in its enactnent show that its subject matter jurisdic-
tion was not designed to extend to persons whose current term of
i nprisonment, at the tine of the State's petitioning, was for a non-
sexually violent crimnal conviction. M. Hale's Florida prison term
for a sexually violent offense expired prior to the enactnment of the
Ryce Act. At the time the State petitioned for his involuntary
comm tnent, he was serving a sentence for a non-sexually viol ent
crime. The trial court fundanentally erred in commtting Appell ant
under the Ryce Act, because it was without jurisdiction to do so.
This Court should reverse the trial court's comm tment order and
remand with instructions to dismss the State's petition with preju-

di ce.
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I SSUE 111
DID THE TRI AL COURT ERROR I N ALLOW NG
EVI DENCE OF PRI OR OFFENSES AND OTHER
BAD ACTS?

In arguing irrelevancy, M. Hale stressed the nature of his
priors being not only old but dissimlar. 1In its Answer Brief the
State cites to cases that supposedly support its position of rele-
vancy in using priors; however, these cases all denonstrate a sexual
crimnal history extrenmely simlar in all seven cases cited by the

State, Answer Brief pp. 35-37. In re the Detention of Young, 857 P

2d 989 (Wash. 1993), detailed an extensive history of sexual assaults

on wonmen--nostly rapes. In the Matter of Hay, 953 P. 2d 666 (Kan.

1998); In re Detention of WIllians, 628 NNW 2d 447 (lowa 2001); In
the Matter of Robb, 622 N.W 2d 564 (M nn. App. 2001); and In re

Matter of Linehan, 557 NNW 2d 171 (M nn 1996), all dealt with

crimnal sexual assaults on children. Although the types of assaults
may have differed, pedophilia is in a class by itself. And in People
v. Hubbart, 88 Cal. App. 4th 1202, 106 Cal. Rptr. 2d 490 (2001), the

crimes were very simlar--nostly simlar rapes an wonen; and this
simlarity was stressed by the court. Because M. Hale was arguing
the dissimlarity of the priors used in his case, the State's cases
enphasi ze M. Hal e's argunment.

The State also tries to anal ogize testinony used in penalty
phases of death cases, but this anal ogy does not work. Death is
different; and in order to inpose the ultimte punishment of death,

all aspects of the defendant's |life nust be considered. Thus, the

12



penalty phase, which is separate fromthe guilt phase, allows unlim
ited mtigation to try to offset the statutory-linmted appravators.
By the time the penalty phase is at hand, the issue of guilt--with
all of the evidentiary rules in force--has already been reached and
is no longer at issue.

The state is also in err when it clainms the testinony about the
loitering and prowling only came out during cross-exam nation. The
State first asked Dr. Benoit, over objection, about the loitering and
prowing. (V8/ T457-462,468) The cross exam nation on this issue did
not occur until V8/T498. Contrary to the State's position that Dr.
Benoit based his conclusion of the loitering and prow i ng being
sexually rel ated because of M. Hale's statenents, it is obvious that
Dr. Benoit |leapt to the conclusion that the 1991 loitering and
prow i ngs were sexually related because Ms. McCown said M. Hale told
her he had peered in her wi ndow 26 years ago. (V7/T366; V8/ T449-
462, 468, 498, 567) Also contrary to the State's position, Dr. Lusk
never addressed the nature of the loiterings and prowings. At
V10/ T759-767 (Answer Brief, p. 42) specific incidents are discussed
with Dr. Lusk by the prosecutor and each incident was described as
bei ng sexually nmotivated. The loiterings and prow i ngs, however,
were not discussed. In fact, Dr. Lusk testified M. Hale had not
commtted a sexual offense since 1987 -- which would specifically
excl ude the 1991 loitering and prowings. (V10/T751)

| SSUE |V
DID THE TRI AL COURT ERR | N DENYI NG

OBJECTI ONS OR MOTI ONS FOR NEW TRI AL
BASED ON PREJUDI CI AL STATEMENTS BY

13



THE PROSECUTOR, TESTI MONY BY THE
STATE' S W TNESSES AND REFERENCES TO
APPELLANT | N STANDARD | NSTRUCTI ONS?
The State argues the harm ess error analysis as set forth in

State v. Digquilio, 491 So. 2d 1129 (Fla. 1986), is not the proper

analysis for a Ryce act case. M. Hale notes the Fourth District used
the DiGuilio harm ess error analysis when it reversed a Ryce Act case

in Collier v. State, 857 So. 2d 943 (Fla. 4th DCA 2003).
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