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ARGUMENT

| SSUE | .
WHETHER THE DI STRI CT COURT ERRED | N
DETERM NI NG THAT SUFFI ClI ENT EVI DENCE

EXI STED TO SUSTAI N THE DRUG PCSSESS| ON
CHARGE?

The st at e argues t hat proof of conceal ed and di sgui sed cont r aband
in a solely occupied vehicle is per se sufficient evidence for
obt ai ni ng a drug possessi on conviction. Answer Brief at 9, 11-12, 14-
17. This argunent elimnates the state's burden of provi ng know edge
of the nature of the conceal ed and di sguiseditem inthis case an
i nnocuous taped black ball, and additionally know edge that the
conceal ed i temwas used t o hi de and di sgui se contraband. The state's
ar gunment nakes al | single vehicle occupants strictly andcrinmnally
liable for the contents of every container within the vehicle.

Thi s Court has determ ned t hat drug possessi on requires proof of

sci enter or know edge. Chicone v. State, 684 So.2d 736. 741 (Fl a.

1996). Recently, this Court affirmed Chicone in determ ningthat
sci enter or know edge i s constitutionally requiredin provingviola-
tions of the registration requirenments of the sex of fender regi stration

statutes. Statev. Gorgetti, SC02-1812, filed March 4, 2004. The

Court in Gorgetti quoted the follow ng fromChi cone: "Scienter . . .

isnot aneretechnicalityinthelaw but alegal principle which nust
be observed i n order to saf eguard i nnocent persons frombei ng nade t he
victinms of unl awful acts perpetrated by others, and of whi ch they have

no knowl edge. It is a safeguard which nust be preserved in the



interest of justice sothat constitutional rights of our citizens may
be preserved.” 1d. at 17, quoting Chi cone, 684 So. 2d at 739 (quoti ng
Frank v. State, 199 So.2d 117, 121 (Fla. 1st DCA 1967).

The due process cl auses of the state and federal constitutions
requi re proof of every crim nal el ement beyond a reasonabl e doubt .

State v. Cohen, 568 So.2d 49 (Fla. 1990), quotinglnre Wnship, 397

U.S. 358, 361 (1970).1

There were no facts presented inthis case that showed M. Garci a
knewt here was contraband i n his truck, other than the presence of the
bl ack taped bal I found under the passenger seat. The staterecites no
facts that showM . Garcia' s know edge of t he contraband insidethe
bl ack taped ball, other than M. Garcia' s sole occupancy of the
vehicle. Answer Brief at 14-16.

Vehi cl es are conveyances which are often readily open to the

public and traditionally have been deemed to hold a |l esser privacy

interest than hormes. Cardwel | v. Lewis, 417 U. S. 583, 590 (1974). This
is so because vehicles transport people and are usually briefly
occupi ed by ot hers besi des t he owner or driver. l1d. This sane | ogic
and reason that reduces the application of the fourth amendment
protecti on agai nst unreasonabl e searches and sei zures, nust be

consi dered when determning crimnal liability for the area determ ned

1 Additionally, the state's burden of proof is not |essened
when an affirmtive defense is asserted. Wen an affirmative defense
is proved, the state is required to established the nonexistence of
t he defense beyond a reasonabl e doubt. Wight v. State, 442 So.2d
1058, 1060 (Fla. 1st DCA 1983).
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tobereadily accessibleto others and thus requiring |l ess constitu-
tional protection.

When an i nnocuous obj ect, |ike the bl ack taped ball at i ssue here,
is found inside avehicledriven by a singl e occupant, know edge of the
contents of the innocuous object cannot be proved si nply by provingthe
si ngl e occupant drove or even owned t he vehi cl e. Sonet hi ng nor e nust
be proved to tie the sole occupant or owner to the contraband.
Exanpl es of such addi ti onal proof are facts showi ng the contraband
bei ng conceal ed i n an area accessi bl e only to t he owner or key hol der,

Johnson v. State, 712 So. 2d 380 (Fl a. 1998), or the presence of ot her

facts, likeapricelist, Delvav. State, 575 So.2d 643 (Fla. 1991), or

visible traces of a drug, that showthe sol e occupant shoul d have
reasonably known of the conceal ed contraband’s presence.

W t hout such addi ti onal proof beingrequiredto obtainafelony
drug conviction, all vehicl e owners or single occupants are strictly
and crimnally liablefor the contents of every conceal ed cont ai ner
i nsi de each vehicle. Under the state's view, every driver is required
toact |like policeofficers andto protectively search each obj ect and
cont ai ner of each vehicle prior toadmtting any additi onal occupants,
or be heldcrimnally responsible for the contents of what ever i nnocent
| ooking item m ght be left inside the vehicle.

The state fails to address howthe stacking of inferencesinthis
case is constitutionally perm ssible, but instead stacks the inferences
inits arguments. Answer Brief at 11. The state fails to distinguish
bet ween excl usi ve possessi on of the whol e t ruck and excl usi ve posses-

si on of the i nnocuous bl ack taped ball found withinthe truck. Instead
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t he st at e makes t he repeat ed bl anket assertion that excl usi ve posses-
sion of a vehicle inplies know edge of all the contents within the
vehicl e, unless proved otherw se. Answer Brief at 11-12, 16-17.

The constitutional problens with such an argunent are readily
apparent inthis case. Under the state's reasoning, M. Garciais
presuned to knowwhat is insidetheinnocent | ooking object andis then
required to defend the crinme of drug possessi on by provi ng t he obj ect
isnot his. Not onlyisthestaterelievedof its burden of proof, but
an i npossi bl e burden of proof is placed upon the accused. Howcoul d
M. Garcia or anyone el se prove an i nnocent lookingitem Ilikethe
bl ack taped ball in this case, did not belong to hin? M. Garcia
def ended agai nst the chargewith all [ ogical facts availableto him by
denyi ng knowl edge, exhibiting behavi or consistent with a |l ack of
know edge, and by stati ng ot hers had been i nside the vehicle. Upon
seei ng t he bl ack taped ball, the police officers did not think the ball
cont ai ned cont raband, because the i temwas i nnocuous i n appearance. No
person coul d reasonabl y be expected to prove al ack of ownership or
know edge of an i nnocuous i temfound wi thi n an excl usi vel y occupi ed
vehicle, whentheitemfoundis not identified. Wilecertainitens
can be | inked with a person or are suspi ci ous i n appearance, ot hers,
li ke a black taped ball, are innocuous and generic and have no
identifiable characteristics.

M. Garcia presented evi dence t hat was unref ut ed, show ng he act ed
i nnocently regardi ng the presence of the bl ack taped ball, that there
was no ot her evi dence i nside the truck of drug use or possession, that

ot hers had been inside the truck recently, that the truck was recently
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stolen and i tens not bel onging to himremai nedinthe truck whenit was
returned to him (11:T207-211. 216). The state failed to prove di spute
these facts with evidence. The state seeks nowto upholdthe convic-
tion by relying solely onthe excl usive possession of the truck and t he
one time inventory of the truck prior toitsreturnto M. Garci a.
Those facts do not place in dispute theinnocent behavior of M. Garci a
upon seeing the bl ack taped ball, the fact that others were in the
truck nore recently thanthe truck was i nventoried, the |l ack of ot her
evi dence of drug use or possessioninthe truck, andtheitens foundin
the returned truck that did not belong to M. Garci a.

Respondent states, "Petitioner claims the state failed to
establ i sh his ownership of the vehicle." Answer Brief at 14. Peti -
ti oner has not relied on | ack vehicl e ownership proof as a defense to
the charges at trial or on appeal.?

The state clainms that the jury coul d decide this case based on
"t he i nconsi stenci es of the defense's versi on of events." Answer Bri ef
at 16. The state does not tell us on what factual i nconsistenciesthe
jury could havereliedoninthis case. Additionally, the state wongly

relies on precedent which di scusses t he standard of proof requiredto

2 Respondent perhaps confuses a defense argunment made at trial to
support the mstrial notion made after the state's initial closing
argument, with an asserted defense to the charges. The defense
argued at trial that the state failed to prove M. Garcia owned the
truck and should not have then asserted that fact during cl osing
argunment. (I11:T263), but |ack of ownership was not an asserted
defense to either the trafficking or drug possession charge. The
def ense nentioned briefly in closing argunent that the state failed

to prove who owned the truck. (I11:T282). This remark was nmade as an
exanpl e of the state having failed to neet its burden, not to place
truck ownership as a factually contested issue. (I11:T282).
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establ i sh probabl e cause for an arrest, Maryland v. Pringle, 124 S .

795 (2003), to persuade this Court that the evidence inthis case was
sufficient to neet the proof beyond a reasonabl e doubt standard.
Answer Brief at 11. This Court will not confuse t he probabl e cause
standard with the state’ s burden of proof beyond and t o t he excl usi on

of every reasonabl e doubt. State v. Gohen, 568 So. 2d 49 (Fl a. 1990),

quoting In re Wnship, 397 U.S. 358, 361 (1970).

The st at e argues t hat sol e occupancy i s sufficient toestablish
knowl edge of t he contraband, because t he state cannot ot herw se sustain
this conviction. Althoughthe state presented evidence regardi ngthe
police inventory of thereleased truck to rebut the defense evi dence
regardi ng the recent theft, that evi dence di d not resol ve t he r enai ni ng
undi sput ed facts concerning the access of otherstothe truck and M.
Garcia’ s | ack of surprise or response tothe existence of the bl ack
taped ball inthetruck. The state at trial didnot disputethe facts
t hat ot hers had accessto M. Garcia s truck earlier that eveni ng and
di d not present any ot her evidence, like visibletraces of thedrugin
ot her parts of the truck, or apricingslipor other drug parapherna-
lia, whichwouldrebut and placeindisputethe fact that M. Garcia
di d not know about the i nnocuous object or its contents. As often
happens when the state fails to neet its evidentiary burdeninthe
trial court, the state nowseeks to correct its owninsufficient case
by asking this Court to establish a broad rule of |awthat creates
crimnal liability for not only M. Garcia, but for all simlarly
situated i nnocent persons. The state seeks to nake a sol e vehicle

occupant strictly liablefor all the contents of the vehicle, because
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that is the only argunent that can sustain M. Garcia’ s conviction.
Thi s Court shoul d not di spense wi th t he know edge requirenent for sol e
vehi cl e occupants, nerely to “‘ ease the prosecutor’s path to convic-

tion.”” State v. G orgetti, SC02-1812 at 15 (Fla., filed March 4,

2004) (quoting Staples v. United States, 511 U. S. 600, 605 (1994)).

The only fact the state adduced at trial to prove drug possessi on
agai nst M. Garciawas his singleoccupancy of thetruck. Beingin
sol e possessi on of this greater whol e vehi cl e does not prove beyond a
reasonabl e doubt constructive possessi on of the contraband conceal ed
i nside the smal | er i nnocuous cont ai ner hiddenw thin the vehicle.
Because the state’ s argunment and the district court’s opi ni on urge
uphol di ng a convi cti on proved by | ess t han reasonabl e doubt, this Court
shoul d quash the | ower court’s deci si on and di scharge M. Garcia for

t he drug possession conviction.



I SSUE II.
VWHETHER THE DI STRI CT COURT ERRED | N
RULI NG THE TRI AL COURT’ S FAI LURE TO
| NSTRUCT THE JURY REGARDI NG THE ESSEN-
TI AL ELEMENT OF GUI LTY KNOW.EDGE WAS
FUNDAMENTAL ERROR?

The state argues this point without any nention of the jury
guestioninthis case concerningthe difference betwen trafficki ng and
si npl e drug possessi on. Answer Brief at 18-31. The jury asked duri ng
its deliberations, "What i sthe di fference between trafficking and
possessi on of met hanphet am ne?" (111:T317). The trial court answered
this questionby readingjuryinstructions for traffickingand sinple
possessi on, which included a guilty know edge i nstruction for traffick-
ing and omtted a guilty know edge i nstruction for sinple possession.
The fundanental error inthis case, then, concerns the m sl eadi ng
instructionstellingthejurythat guilty know edge is required for the
greater of fense of trafficking, but not for the | esser included of f ense
of sinple possession.

This Court recently reiteratedthe fundanental error standard as
foll ows, "the error nmust reach down into the validity of the trial
itself tothe extent that a verdict of guilty could not have been
obt ai ned wi t hout t he assi stance of the all eged error. 1n other words,
fundamental error occurs only when the onmission is pertinent or
mat erial to what the jury nmust consider in order to convict." Cardenas

v. State, 2004 W. 351171, at 4. 29 Fla. L. Wekly S90 (Feb. 26, 2004),
citing Reedv. State, 837 So. 2d 366, 370 (Fla. 2002) (quotingState v.

Del va, 575 So. 2d 643, 644-645 (Fl a. 1991)) (enphasis omtted). It is

i nconcei vabl e howt he om ssion of the guilty know edge i nstruction for
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t he si npl e possessi on charge coul d be anyt hi ng but "pertinent or
mat eri al to what the jury nmust consider inorder to convict" whenthe
juryitself hasindicatedinwitingit is confused about instructions
that omt the guilty knowl edge charge for the | esser possession
of fense. Fundanmental error in this case is not found in |egal
argunment, but is actually denonstrated t hrough the jury questioninthe
record. Had the jury been properly instructedthat guilty know edge
was required for a sinpl e drug possessi on conviction, thejury very
li kely would have acquitted M. Garcia of that charge. A nore
fundamental error cannot be stated.

This Court recently remanded a drug possession case to the
di strict court for consideration of this Court's decisioninReedv.
State, 837 So.2d 366 (Fla. 2002), when the trial court failed to
instruct thejury on guilty knowl edge and the di strict court affirmed,

relyingonthedistrict court's opinioninReedv. State, 783 So. 2d

1192 (Fla. 1st DCA 2001). Barnes v. State, 852 So. 2d 231 (Fl a. 2003).
The First District, applyingthis Court's decisioninReed, concl uded
t hat fundanental error occurred whenthetrial court failedtoinstruct
on gui |l ty know edge, but instead gave the jury the exact sane i nstruc-

tionreadto M. Garcia's jury. Barnes v. State, 2004 W. 61239, 29 H a.

L. Weekly D238 (Fla. 1st DCA, filed Jan. 14, 2004). |In Barnes the
facts showed M. Barnes was found i n actual possessi on of hydrocodone
pills, but denied knowingthe pills wereillegal drugs. Insoruling,
the First District stated, "The elim nati on of an el ement of proof
woul d have al | owed t he jury to convi ct Appel |l ant because he knewt he

subst ance was present, evenif thejury believed he di d not knowits

9



illicit nature. Because the inconpleteinstruction givenreducedthe
State's burden of proof, it was material to what the jury had to
determne in order to convict Appellant."l1d. Simlarly, herethejury
was permtted to convict M. Garcia for drug possession, when all the
st at e proved was excl usi ve truck possessi on, and not know edge of the
illicit nature of the black taped ball.

Fundanent al error occurred here where t he def ense pl ai nly di sput ed
gui |l ty knowl edge of the contraband and where the jury was tol d t hat
proof of guilty know edge was not required for sinple drug possessi on.

Reversal and a new trial with the proper instructions are required.
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| SSUE |11.

WHETHER THE TRI AL COURT ERRED | N | N-
STRUCTI NG THE JURY ON THE PRESUVPTI ON
OF KNOWLEDGE OF THE PRESENCE OF THE
CONTROLLED SUBSTANCE FROM THE EXCLU-
SI VE POSSESSI ON OF | T?

Thi s case does not present facts at all simlar tothe facts that
over thirty years ago gave riseto the presunption of know edge from

excl usi ve possessioninMdlinyv. State, 273 So.2d 394 (Fla. 1973). In

Medl i n the evidence concerning Medlin’s giving a si xteen year old girl

a capsul e, saying it woul d make her go “up,” and another pill, telling
her it woul d make her go down fromthe hi gh created by the other pill.
Id. 273 So. 2d at 395. WWhen Medlin was arrested, he was i n excl usive
possessi on of the sanme pill he had given the young girl. Id. The
presunption that arises inMedlinis that proof of the “prohibited act”
givesrisetoapresunptionthat the defendant didthe act know ngly
and intentionally. 1d. at 397. This Court inMedlin nnotedthat M.
Medl i n def ended hi s case by stating he did not knowwhat the pills
contai ned, and thi s defense was rebutted by the girl’s evidence t hat he
t ol d her what one pill was an upper and anot her was a downer. 1d. Thus
Medl i n does not apply tothis caseinwhichthe state did not rebut the
def ense of a | ack of know edge wi t h any evi dence that M. Garci a knew
t he bl ack ball was i nside his recently stolentruck or that he knew
what was inside the black ball.
The district court appliedtheMedlin presunptioninthis case,

when t he prohi bited act of possessi on was never proved by t he st at e.

Inthis case all the state proved was that the taped bl ack ball was
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insidetherecently stolen and recovered truck driven solely by M.
Garcia, and that the truck had been previously inventoried after the
police recoveredit. (T106-107, 164). InMedlin the state provedthe
drugs were found on Medl i n” s person and t hat he knew what was i nsi de
the pills.

The state's wongly relies onMedlinto support of the presunption
of knowl edge i nstructionwongly giveninthis case. Mdlin concerned
actual possession of the drug on Medlin's person, while this case
concerns only actual possession of atruck, inwhichdrugs were found
hi dden i n an i nnocent obj ect ed secret ed under the passenger seat. The
dangers of applying the presunption of know edge to this case are
illustrating by howfar the state nust stretch theMedlin presunption
to fit the facts of M. Garcia's case.

Additionally the state justifies the wongly given presunption of
know edge i nstruction with the fundanmental | y fl awed i nstructi on on drug
possession read to the jury in this case. Answer Brief on 33-34.
Sonmehowt he st at e concl udes that giving this wong instructiononthe
presunption of know edge was cured by the fundamentally flawed
i nstruction on drug possession. Accordingtothe state, the two wong
instructions somehow together make | egally adequate instructions.

The two wrong i nstructions, however, conpoundthe error inthis
case. Thisis apparent fromthe state's failure to di sputethat the
jury coul d have reasonabl e vi ewed t he i nstruction on t he presunpti on of
know edge as permtting a drug possessi on convi ction nmerely by proof of
excl usi ve possessi on of the truck. The state then does not di spute

that the jury coul d have convicted M. Garcia for drug possession
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nmer el y because he sol ely occupiedthe truck. Thisinstructiontelling
thejury it couldconvict for drug possessionthen | essenedthe state's
bur den of proof regardi ng the essential el ement of guilty know edge of
t he contraband conceal ed inside the innocuous container. This
perm ssi ve presunptionleadto aconviction based on|ess than proof
beyond a r easonabl e doubt and i s a viol ati on of due process. Reversal

and a new trial are required.
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