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PRELI M NARY STATENMENT

This is M. Ponticelli's first habeas corpus petition in
this Court.

Art. 1, Sec. 13 of the Florida Constitution provides:
"The wit of habeas corpus shall be grantable of right, freely
and wi t hout cost.”

This petition for habeas corpus relief is being filed in
order to address substantial clainms of error under the Fifth,
Si xth, Eighth and Fourteenth Amendnents to the United States
Constitution, clains denonstrating that M. Ponticelli was
deprived of the right to a fair, reliable, and individualized
sentenci ng proceedi ng and that the proceedings resulting in
hi s convictions and death sentences viol ated fundanment al
constitutional inperatives.

Citations shall be as follows:
"R ." The record on direct appeal.

"PP-R ." The transcript of the penalty phase

proceedi ngs.
"PCR ___." The post-conviction record on appeal.

Al'l other references will be self-explanatory or

ot herw se expl ai ned herein.



| NTRODUCTI ON

Significant errors occurred at M. Ponticelli’s's capital
trial and sentencing but which were not presented to this
Court on direct appeal due to the ineffective assistance of
appel | at e counsel .

Further, the capital sentencing scheme under which M.
Ponticelli was sentenced unconstitutionally denied M.
Ponticelli the right to a trial by jury of the essenti al
el ements of the crine of capital nmurder. As a result, the
trial judge, and not the jury, nmade the findings of fact
necessary to sentence M. Ponticelli to death.

Al so constitutionally defective, the indictnent, which
the trial judge read to the jury panel in M. Ponticelli’s
case, violated M. Ponticelli’s constitutional rights in that
it failed to specify the elenents of the offense and define
t he aggravating factors necessary for application of the death
penalty under the Florida statutory schene. (R 12-13) The
i ssues and argunents not presented to this Court on direct
appeal due to the ineffective assistance of appellate counsel
constitute fundanmental error, thereby prejudicing M.
Ponticelli and vitiating his convictions and death sentences.

The prejudicial defiency of appellate counsel’s
performance and the constitutional deficiencies of the
statutory schenme and procedures under which M. Ponticelli was
concvi cted and sentenced violate M. Ponticelli's fundanental
right to a proper indictnent, to a fair trial, with an

adequately instructed jury of his peers making the requisite
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findi ngs of fact necessary to support and sustain the nmurder
convictions and the sentences of death, and to an
i ndi vi dual i zed sent enci ng.

In this Petition, M. Ponticelli contends that he is
entitled to habeas relief and prays that this Court grant him

said relief fromhis convictions and sentences of death.

REQUEST FOR ORAL ARGUMENT

Due to the seriousness of the issues involved, Petitioner

respectfully requests oral argument.

PROCEDURAL HI STORY

M. Ponticelli was charged with two counts of first-

degree nurder and one count of robbery with a deadly weapon.

Ponticelli v. State, 593 So. 2d 483, 486 (Fla. 1992) The

i ndi ctment, which was read to the jury panel by the trial
judge, failed to define the applicable aggravating
circunmst ances under Florida Statute 921. 141, pursuant to which
the state is seeking to convict and execute M. Ponticelli for
t he Novenmber 27, 1987 killings of Ralph and Nick G andinetti.
(R 12-13)

The trial court entered a judgnent of acquittal on the
robbery count at the close of the state’s case-in-chief.

Ponticelli v. State, 593 So. 2d at 486. However, the jury

found M. Ponticelli guilty on both counts of first-degree
mur der and, after a single wtness penalty phase, recomended,

by a 9-3 vote, that he be sentenced to death for each



shooting. 1d.

Fi nding the statutory aggravators of pecuniary gain and
of cold, calculated, and preneditated (CCP)applicable to both
murders and the hei nous, atrocious, or cruel statutory
aggravat or applicable to the nurder of N ck Grandinetti and
finding two mtigating factors, that M. Ponticelli had no
significant prior crimnal activity and that M. Ponticell
was twenty years old at the time of the offense, applicable to
both murders, the trila judge sentenced M. Ponticelli to
death in connection with both convictions. 1d.

| nportantly, the trial judge rejected the testinony of
M. Ponticelli’s sole penalty-phase witness, Dr. MIIs,
regarding the applicability of the statutory nental -health
mtigating factors on the ground that, as this Court stated,
“there was no evidence of drug use on the evening of the

mur der s. Ponticelli v. State, 593 So. 2d at 491.

On direct appeal, appellate counsel raised twelve issues,
seven of which this Court considered neritorious enough to
di scuss, but this Court affirmed M. Ponticelli’s convictions

and sentences. Ponticelli v. State, 593 So. 2d 483 (Fla.

1991). Subsequently, the United States Suprene Court
granted Certiorari on M. Ponticelli’s Petition therefor on
the issue of the constitutional adequacy of the jury
instructions for the CCP and HAC aggravating factors and
remanded to the Florida Supreme Court for reconsideration in

i ght of Espinosa v. Florida, 112 S.Ct. 2926 (1992).

Ponticelli v. Florida, 113 S. Ct. 32 (1992) On




remand, this Court, although finding the HAC i nstruction “even
| ess detailed” than the instruction found deficient in

Espi nosa, held that the challenge to the sufficiency of the
instructions was procedurally barred because trial counsel did
not request specific instructions or object to the
instructionsm and, thus, this Court re-affirmed M

Ponticelli’s convictions and sentences. Ponticelli v. State,

618 So. 2d 154 (1993), cert. denied, 114 S. Ct. 352(1993).

M. Ponticelli thereafter filed a Rule 3.850 notion on
April 10, 1995, anended it several tines during docunment
producti on di sputes, and subsequently filed his final, anended
3.850 nmotion on July 30, 1998.

The circuit court conducted a “Huff” hearing on the
claims of the 3.850 notion on Septenber 23, 1998 and issued
its “Huff Hearing Order,” dated November 3, 1998. Pursuant to
its Order, the circuit court then presided over a quadricated
evidentiary hearing, taking testinmony on July 10-13, 2000, on
Cct ober 16 and 17, 2000, on January 29 and 30, 2001, and on
May 24, 2001

Utimately, the circuit court denied relief on the 3.850
moti on by Order dated Novenber 1, 2003 and denied a duly filed
Motion for Rehearing on that Order after oral argunent on the
Re- Hearing Motion in Decenber, 2003.

Pursuant to Notice filed by M. Ponticelli, the Order
denying relief on the 3.850 motion is on appeal to this Court
for cont enporaneous consideration with the instant Petition.

Finally, in June, 2003, M. Ponticelli filed a Rule 3.850
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and 3.851 Motion wherein he raised issues related to Ring v.
Arizona, 122 S. Ct. 2428 (2002). The “Ring Mtion” was
deni ed after oral argument on or about August 25, 2003, and
Noti ce of Appeal has been filed in this Court on that Order as
wel | .

M. Ponticelli now prosecutes the instant Petition For
Wit O Habeas Corpus based upon the facts and argunments

subsequently set out herein.

JURI SDI CTI ON TO ENTERTAI N PETI TI ON
AND GRANT HABEAS CORPUS RELI EF

This is an original action under Fla. R App. P
9.100(a). See Art. 1, Sec. 13, Fla. Const.

This Court has original jurisdiction pursuant to Fla. R
App. P. 9.030(a)(3) and Article V, sec. 3(b)(9), Fla. Const.
The instant petition presents constitutional issues which
directly concern the judgnent of this Court regarding the
adequacy of M. Ponticelli’s representation during the
appel l ate process and regardi ng the questionabl e continuing
constitutional viability of sustaining M. Ponticelli's
convictions and sentences of death in the wake of Ring.

Jurisdiction in this action lies in this Court. See,

e.g., Smth v. State, 400 So. 2d 956, 960 (Fla. 1981). The

fundanmental constitutional errors challenged herein arise in
the context of a capital case in which this Court heard and
denied M. Ponticelli's direct appeal. See WIlson, 474 So. 2d
at 1163; cf. Brown v. WAinwright, 392 So. 2d 1327 (Fla. 1981).




A petition for a wit of habeas corpus is the proper neans for
M. Ponticelli to raise the clains presented herein. See,

e.g., Way v. Dugger, 568 So. 2d 1263 (Fla. 1990); Downs v.

Dugger, 514 So. 2d 1069 (Fla. 1987); Riley v. Wainwright, 517

So. 2d 656 (Fla. 1987); and W1lson, 474 So. 2d at 1162.
Further, this Court has the inherent power to do justice.

Now, the ends of justice call on the Court to grant the relief

sought by M. Ponticelli in this case, as the Court has done

in simlar cases in the past.
The petition invokes, inter alia, clainms involving
fundamental constitutional error. See, eg., Dallas v.

Wai nwright, 175 So. 2d 785 (Fla. 1965); and Pal nes v.

Wi nwri ght, 460 So. 2d 362 (Fla. 1984).

Accordingly, this Court's exercise of its habeas corpus
jurisdiction, and of the authority that adheres to it to
exercize that jurisdiction, including its authority to correct
constitutional errors such as those herein pled, is warranted
in this action. As the Petition establishes, habeas corpus
relief would be proper on the basis of M. Ponticelli's

cl ai ns.

GROUNDS FOR HABEAS CORPUS RELI| EF

By his Petition For A Wit OF Habeas Corpus, M.
Ponticelli asserts that his capital convictions and sentences
of death were obtained in violation of his rights as
guaranteed by the Fifth, Sixth, Ei ghth and Fourteenth

Amendnents to the United States Constitution and by the



correspondi ng provisions of the Florida Constitution.

CLAIM |

FLORI DA S CAPI TAL SENTENCI NG SCHEME | S
UNCONSTI TUTI ONAL UNDER THE FI FTH, SI XTH,

El GHTH, AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON RENDERI NG MR.
PONTI CELLI" S DEATH SENTENCES | LLEGAL AND HE
| S ENTI TLED TO A NEW TRI AL. MR, PONTI CELLI
HAS BEEN DENI ED HI'S RI GHT TO TRI AL BY JURY
OF THE ESSENTI AL ELEMENTS OF THE CRI ME OF
CAPI TAL FI RST DEGREE MURDER. AT A M NI MUM
MR. PONTI CELLI 1S ENTITLED TO A JURY TRI AL
AND JURY VERDI CT ON THE ESSENTI AL ELEMENTS
OF CAPI TAL FI RST DEGREE MURDER. ‘!

The statute under which M. Ponticelli was sentenced to
death is unconstitutional because it requires the
judge—wi t hout the aid of the jury — to nake other findings

necessary for the inposition of a death sentence.? See Ring

YIn order to ensure that M. Ponticelli has properly pled this
claim he includes it in this petition for wit of habeas
corpus. This Court has addressed simlar clains in several
petitions for wit of habeas corpus: MIls v. More, 786 So.
2d 532 (Fla. 2001); Mann v. Moore, 794 So. 2d 595 (Fla.
2001); Brown v. Moore, 800 So. 2d 223 (Fla. 2001). However
M. Ponticelli recognizes that claims of fundamental changes
in the law are generally raised in notions for postconviction
relief under Florida Rule of Crimnal Procedure 3.850. See
Adans v. State, 543 So. 2d 1244 (Fla. 1989); Dixon v. State,
730 So. 2d 265 (Fla. 1999). M. Ponticelli acknow edges that
he is currently appealing the circuit court’s denial of his
nmotion for postconviction relief and the denial of the “Ring”
Motion, but, as M. Ponticelli is aware of at |east one
challenge to the circuit court’s jurisdiction to rule on
“Ring” clainms, he is raising the claimherein as well to
protect both his state and federal rights should further

revi ew be necessary.

2 | n support of each death sentence, the trial judge found the
followi ng two aggravating factors: 1) the nurders were
commtted forpecuniary gain and 2) the crinme was cold,
cal cul ated and preneditated. See Ponticelli v. State, 593 So.




V. Arizona, 122 S. Ct. 2428 (June 24, 2002). Ring overruled

Walton v. Arizona, 497 U S. 639 (1990), "to the extent that it

all ows a sentencing judge sitting without a jury, to find an
aggravating circunstance necessary for inposition of the death
penalty." Ring, 122 S. Ct. at 2443.3

This Court previously held that, "[b]ecause Apprendi did

not overrule Walton, the basic schene in Florida is not

overruled either." See MIIls v. More, 786 So. 2d 532, 537

(Fla. 2001). Ring overruled Walton, and the basic principle
of Hldwin v. Florida, 490 U S. 638 (1989) (per curium, which

had uphel d the capital sentencing schenme in Florida "on
grounds that ‘the Sixth Anmendnent does not require that the
specific findings authorizing inmposition of the sentence of
death be made by the jury.”" Ring, 122 S. C. at 2437
(quoting Walton, 497 U. S. at 648 (quoting Hildwin, 490 U S. at
640- 641)) .

However, recently, this Court granted a stay of execution

in Bottoson v. State, in which Justice Pariente stated in her

concurring opinion:

. . . in the United States Suprene
Court’s opinion in Ring, the Court
clearly and unequivocally held that
Apprendi did apply to capital cases,
t hus proving our opinion in MIIls

2d 483, 486 (Fla 1991). Further, the trial court found HAC
applicable to the Nick Grandinetti killing. 1d.

s Recently, in Bostick v. State, an enhanced sentence of life
wi t hout parole was thrown out because the judge, w thout the
jury, found the qualifying aggravating circunstance that each
victimwas under the age of twelve. See Bostick v. State, No.
33S00-9911-CR- 651, 2002 W 1897898, at *5 (Ind. 2002).
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wrong. In other words, we were

m staken as a matter of law in our
previ ous opinion in Bottoson in
hol di ng that Apprendi did not apply to
capi tal proceedi ngs.

Bottoson v. More, SC 02-1455 (July 8, 2002), Order Granting

Stay of Execution and Setting Oral Argunent at 7. (enphasis in
original).

Addi tionally, Ring underm nes the reasoning of this
Court’s decision in MIIls by recogni zi ng:

a) that Apprendi applies to capital sentencing schenes,
Ring, 122 S. Ct. at 2432 ("Capital defendants, no | ess than
non-capital defendants . . . are entitled to a jury
determ nation of any fact on which the legislature conditions
an increase in their maxi mum puni shnent");

b) that States may not avoid the Sixth Amendnent
requi renments of Apprendi by sinmply "specif[ying] death or life
i nprisonment’ as the only sentencing options,"” Ring, 122 S.
Ct. at 2240;

and c) that the relevant and dispositive question is
whet her under state |law death is "authorized by a guilty
verdi ct standing alone." 1d.

Florida s capital sentencing statute, |ike the Arizona
statute struck down in Ring, nakes inposition of the death
penalty contingent upon the factual findings of the judge -
not the jury.

Section 775.082 of the Florida Statutes provides that a
person convicted of first-degree nmurder nust be sentenced to

life inprisonment "unless the proceedings held to determ ne
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sentence according to the procedure set forth in section
921.141 result in finding by the court that such person shal
be puni shed by death, and in the latter event such person
shal |l be puni shed by death."*

This Court has |long held that sections 775.082 and
921.141 do not allow inposition of a death sentence upon a
jury’s verdict of guilt, but only upon the finding of

sufficient aggravating circunstances. See Dixon v. State, 283

So. 2d 1, 7 (Fla. 1973). The "explicitly cross-
reference[d] . . .statutory provision requiring the finding of
an aggravating circunmstance before inposition of the death

penalty," Ring, 122 S. C. at 2240, requires the judge — after
the jury has been discharged and "[n]otw t hstandi ng the
recommendation of a majority of the jury"— to nake three
factual determ nations. See Fla. Stat. § 921.141 (3).

Section 921.141 (3) provides that "if the court inposes a
sentence of death, it shall set forth in witing its findings
upon which the sentence of death is based as to the facts."
Ld. First, the trial judge nust find the existence of at
| east one aggravating circunmstance. See id.

Second, the judge nust find that "sufficient aggravating

circunstances exist" to justify inposition of the death

penalty.> |d.

+ Cf. Ring, 122 S. Ct. at 2240-41 (describing and quoting
Ari zona death penalty statute).

5 The jurors need only find sufficient aggravating
circunstances to "recommend” an "advisory sentence" of death.
See Fla. Stat. 8§ 921.141 (2). They are not required to find
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Third, the judge nust find in witing that "there are
insufficient mtigating circunstances to outwei gh the
aggravating circunstances." See id. "If the court does not
make the findings requiring the death sentence, the court
shal | inpose sentence of |ife inprisonment in accordance with
Section 775.082." |d.

Because Florida's death penalty statute makes inposition
of a death sentence contingent upon findings of "sufficient
aggravating circunmstances” and "insufficient mtigating
circunmst ances,” and gives sole responsibility for making those
findings to the judge, it violates the Sixth Anendnent.

The role of the jury in Florida’s capital sentencing
schene neither satisfies the Sixth Amendment, nor renders
harm ess the failure to satisfy Apprendi and Ring for several
reasons.

First, Florida juries do not make findings of fact.
Florida’s death penalty statute differs fromArizona’s in that
it provides for the jury to hear evidence and "render an

advi sory sentence to the court." See Fla. Stat. 8§ 921.141(2).
A Florida jury’s role in the capital sentencing process is
i nsignificant under Apprendi and Ring, however.

Therefore, whether one | ooks to the plain neaning of
Florida s death penalty statute, or the cases interpreting it,
"under section 921.141, the jury’ s advisory recomendation is

not supported by findings of fact." See Conbs v. State, 525

this fact beyond a reasonabl e doubt.
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So. 2d 853, 859 (Fla. 1988) (Shaw, J., concurring). This is
the central requirenment of Ring.

This Court has rejected the idea that a defendant
convicted of first degree murder has the right "to have the
exi stence and validity of aggravating circumnmstances detern ned

as they were placed before his jury.” See Engle v. State, 438

So. 2d 803, 813 (Fla. 1983), explained in Davis v. State, 703
So. 2d 1055, 1061 (Fla. 1997). The statute specifically
requires the judge to "set forth . . . findings upon which the
sentence of death is based as to the facts," but asks the jury
generally to "render an advisory sentence . . . based upon the
following matters” referring to the sufficiency of the
aggravating and mtigating circunmstances. See Fla. Stat. 88
921.141(2), (3) (enphasis added).

Because Florida | aw does not require that any nunber of
jurors agree that the State has proven the existence of a
gi ven aggravating circunstance before it may be deened
"found," it is inmpossible to say that the "jury" found proof
beyond a reasonabl e doubt of a particul ar aggravating
ci rcunst ance.

Thus, "the sentencing order is a ‘statutorily required
personal evaluation by the trial judge of the aggravating and
mtigating factors’ that fornms the basis of a sentence of life

or death.” Morton v. State, 789 So. 2d 333 (Fla. 2001)

(quoting Patton v. State, 784 So. 2d 380 (Fla. 2000)).

As the Supreme Court stated in Walton, "[a] Florida trial

court no nore has the assistance of a jury’ s findings of fact
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with respect to sentencing issues than does a trial judge in
Arizona." Walton, 497 U S. at 648.

The Florida Suprenme Court has repeatedly enphasized that
the trial judge’'s findings must be made i ndependently of the

jury’s recommendation. See Grossnman v. State, 525 So. 2d

833, 840 (Fla. 1988).

Because the judge nmust find that "sufficient aggravating
ci rcunmst ances exist" "notw thstanding the recommendati on of a
majority of the jury,” Fla. Stat. 8§ 921.141(3), he may
consi der and rely upon evidence not submtted to the jury.

See Porter v. State, 400 So. 2d 5 (Fla. 1981); Davis v. State,

703 So. 2d 1055, 1061 (Fla. 1997). The judge is also
permtted to consider and rely upon aggravating circumstances
that were not submitted to the jury. See Davis, 703 So. 2d at
1061 (citing Hoffman v. State, 474 So. 2d 1178 (Fla. 1985));

Fitzpatrick v. State, 437 So. 2d 1972, 1078 (Fla. 1983);

Engle, 438 So. 2d at 813.

Because the jury's role is nerely advisory and contains
no findings upon which to judge the proportionality of the
sentences, this Court has recognized that its review of a
death sentence is based upon, and dependent upon, the judge’s

witten findings. See Mdurton, 789 So. 2d at 333 ("The

sentencing order is the foundation for this Court’s
proportionality review, which may ultimately determne if a
person lives or dies."); Grossman, 525 So. 2d at 839; Dixon,
283 So. 2d at 8.

Additionally, Florida juries are not required to render a
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verdict on elenments of capital nmurder. Even though
"[Florida s] enunerated aggravating factors operate as ‘the
functional equivalent of an elenent of a greater offense,’”
and therefore nust be found by a jury like any other el enent
of an offense, see Ring, 122 S. Ct. at 2243 (quoting Apprendi,
530 U.S. at 494),

Florida | aw does not require the jury to reach a verdict
on any of the factual determ nations required before a death
sentence could be inposed. Section 921.141(2) does not call
for a jury verdict, but rather an "advisory sentence."

The Florida Suprenme Court has nade it clear that "the
jury’s sentencing recommendation in a capital case is only
advi sory.

The trial court is to conduct its own weighing of the
aggravating and mtigating circunmstances . . .." Conbs, 525

So. 2d at 858 (quoting Spaziano v. Florida, 468 U S. 447, 451

(1984)) (enphasis in original). "The trial judge . . . is not
bound by the jury’s recommendation, and is given final

authority to determ ne the appropriate sentence." Engle, 438
So. 2d at 813.

It is reversible error for a trial judge to consider
hi msel f bound to follow a jury' s recommendati on and thus "not
make an i ndependent [determ nation] whether the death sentence

shoul d be inposed." Ross v. State, 386 So. 2d 1191, 1198 (Fl a.

1980) .
Florida law only requires the judge to consider "the

recommendation of a majority of the jury." See Fla. Stat. 8§
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921.141.(3). In contrast, "[n]o verdict nay be rendered

unless all of the trial jurors concur init.” Fla. R Crim P.
3. 440. Neither the sentencing statute, this Court’s cases,
nor the jury instructions in M. Ponticelli’s case required

that all jurors concur in finding any particul ar aggravating

circunmstance, or "whether sufficient aggravating circunmstances

exist," or "whether sufficient mtigating circunstances exi st
whi ch outwei gh the aggravating circunstances.” Fla. Stat. §
921. 141 (2).

Further, the HAC and CCP instructions in M. Ponticelli’s
case were constitutionally inadequate under Espinosa, although
this Court subsequently held that the issue had not been
preserved the trial counsel and was, thus, procedurally
barred, although the HAC instruction given in M. Ponticelli’s
case “was even |ess detailed” than the one given in Espinosa.

Ponticelli v. State, 618 So. 2d 154. (Fla. 1993)

Because Florida | aw does not require any nunber of, nuch
|l ess twelve, jurors to agree that the governnent has proved an
aggravating circunstance beyond a reasonabl e doubt, or to
agree on the sanme aggravating circunmstances when advi sing that
"sufficient aggravating circunstances exist" to recomend a
death sentence, there is no way to determ ne that "the jury"
rendered a verdict as to an aggravating circunstance or the
sufficiency of evidence supporting the finding of that
circumnmst ance.

As Justice Shaw observed in Conbs, Florida | aw | eaves

these matters to specul ati on. See Conbs, 525 So. 2d at 859
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(Shaw., J., concurring).

Further, it would be inperm ssible and unconstitutional
torely on the jury’'s advisory sentence as the basis for the
specific fact-findings required for inmposition of a death
sentence, because the statute requires only a nmpajority vote of
the jury in support of that advisory sentence.

In Harris v. United States, 122 S. Ct. 2406 (June 24,

2002), rendered on the sane day as Ring, the United States
Suprenme Court held that under the Apprendi test "those facts
setting the outer limts of a sentence, and of the judicial
power to inpose it, are the elenments of the crime for the
pur poses of the constitutional analysis.” Harris, 122 S. Ct.
at 2419.

And, in Ring, the Court held that the aggravating factors
enuner at ed under Arizona | aw operated as "the functiona
equi val ent of an elenment of a greater offense” and thus had to
be found by a jury. See Ring, 122 S. C. at 2243.

I n other words, pursuant to the reasoning set forth in

Apprendi, Jones, and Ring, aggravating factors are equival ent

to elenments of the capital crine itself and nust be treated as
such.

One of the elenents that had to be established for M.
Ponticelli to be sentenced to death was that "sufficient

aggravating circunstances exist" to call for a death sentence.
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See Fla. Stat. § 921.141 (3).°

The jury was not instructed that it had to find this
el ement proved beyond a reasonable doubt. 1In fact, it was not
instructed on any standard by which to nake this essenti al
determ nati on.

Such an error can never be harm ess. See Sullivan v.

Loui siana, 508 U.S. 275, 278 (1993) ("[T]he jury verdict
required by the Sixth Anendnment is a jury verdict of guilty
beyond a reasonabl e doubt).

Where the jury has not been instructed on the reasonabl e
doubt standard:

t here has been no jury verdict within the
meani ng of the Sixth Anendnent, [and] the
entire prem se of Chapman’ review is sinply
absent. There being no jury verdict of

gui | ty- beyond- a-reasonabl e-doubt, the
guestion whet her the same verdict of guilty-
beyond- a- reasonabl e- doubt woul d have been
rendered absent the constitutional error is
utterly meani ngless. There is no object, so
to speak, upon which harnl ess-error scrutiny
can operate.

Sullivan, 508 U.S. at 280.
Viewed differently, in a case such as this where the

error is not requiring a jury verdict on the essenti al
el ements of capital nurder, but rather the del egation of that

responsibility to a court, “no matter how i nescapable the

¢ |t is inmportant to note that although Florida |aw requires
the judge to find that sufficient aggravating circunstances
exist to formthe basis for a death sentence, Fla. Stat. §
921.141 (3), only asks the jury to say whet her sufficient
aggravating circunstances exist to “reconmmend’ a death
sentence. Fla. Stat. § 921.141(2).

7 Chapman v. California, 386 U S. 18 (1967).
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findings to support the verdict m ght be, for a court to
hypot hesi ze a guilty verdict that was never rendered .
woul d violate the jury-trial right."” 1d., 508 U S. at 279.
The review woul d perpetuate the error, not cure it.

Perm tting any such findings of the elenments of a capital
crime by a mere sinple majority is unconstitutional under the
Si xth and Fourteenth Amendnent.

In the sane way that the Constitution guarantees a
baseline |l evel of certainty before a jury can convict a
def endant, it also constrains the nunber of jurors who can

render a guilty verdict. See Apodaca v. Oregon, 406 U. S. 404

(1972) (the Sixth and Fourteenth Anendnent require that a
crimnal verdict nust be supported by at |east a "substanti al
maj ority" of the jurors).

The standards for inposition of a death sentence may be
even nore exacting than the Apodaca standard (which was not a
death case) — but they cannot be constitutionally |ess.

Clearly, a nere nunerical majority — which is all that is
requi red under section 921.141(3) for the jury’ s advisory
sentence — would not satisfy the "substantial majority"”

requi renment of Apodaca. See, e.qg., Johnson v. Louisiana, 406

U.S. 356, 366 (1972) (Blackmun, J., concurring) (explaining
that a state statute authorizing a 7-5 verdict would violate
Due Process Clause of the Fourteenth Anmendnent).

Utimately, the State was not required to convince the
jury that death was a proper sentence beyond a reasonabl e

doubt as required by the Sixth Amendnent. "If a State makes

18



an increase in a defendant’s authorized puni shnent conti ngent
on the finding of a fact, that fact — no matter how the State
| abels it — nust be found by a jury beyond a reasonabl e
doubt."” Ring, 122 S. Ct. at 2439.

Florida | aw makes a death sentence conti ngent not upon
t he exi stence of any individual aggravating circunmstances, but
on a judicial finding "[t]hat sufficient aggravating
circunmstances exist." See Fla. Stat. 8§ 921.141(3) (enphasis
added) .

Al t hough M. Ponticelli’s jury was told that individual
jurors could consider only those aggravating circunstances
t hat had been proved beyond a reasonabl e doubt, it was not
required to find beyond a reasonabl e doubt "whether sufficient
aggravating circunstances exist to justify the inmposition of
t he death penalty.”

In light of the plain |anguage of Florida' s death
penalty statute, the Rules of Crimnal Procedure, and this
Court’s death penalty jurisprudence, it is clear that the
limted role of the jury in Florida's capital sentencing
scheme fails to satisfy the requirenents of the Sixth
Amendment .

Even if the jury's role were redefined under Florida |Iaw,
it would not make M. Ponnticelli’s death sentence valid.

M. Ponticelli’s jury was told repeatedly during the
penalty phase that the final decision as to sentencing rested
with the judge. (R 43, 238)

As the United States Suprene court hel d:
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[I]t is constitutionally inperm ssible to
rest a death sentence on a determ nation
made by a sentencer who has been led to
believe that the responsibility for
determ ni ng the appropriateness of the
def endant’ s death rests el sewhere.

Caldwell v. M ssissippi, 472 U.S. 320, 328-329 (1985).

Were this Court to conclude now that M. Ponticelli’s’s
death sentences rest on findings made by the jury after they
were told, and Florida law clearly provided, that the death
sentence would not rest upon their recomendation, it woul d
establish that M. Ponticelli’s death sentences were inposed
in violation of Caldwell.

Cal dwel | enbodies the principle stated in Justice
Breyer’s concurring opinion in Ring: "[T]he Ei ghth Amendment
requires individual jurors to make, and to take responsibility
for, a decision to sentence a person to death." See Ring, 122
S. Ct. at 2448 (Breyer, J., concurring).

M. Ponticelli’s death sentences were also inposed in an
unconstitutional manner because he was required to prove the
non-exi stence of an el enent necessary to nake himeligible for
t he death penalty.

Under Florida |law, a death sentence may not be i nposed
unl ess the judge finds the fact that "sufficient aggravating
circunstances" exist to justify inposition of the death
penalty. See Fla. Stat. 8§ 921.141(3).

Because inposition of a death sentence is contingent upon
this fact being found, and the maxi rum sentence that could be

i nposed in the absence of that finding is life inprisonnent,
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the Sixth Amendnent required that the State bear the burden of
proving it beyond a reasonable doubt. See Ring, 122 S. Ct. at
2432 ("Capital defendants . . . are entitled to a jury
determ nation of any fact the |egislature conditions an
increase in their maxi mum puni shment."). Nevert hel ess,
Florida juries, like M. Ponticelli’s, are routinely
instructed that it is their duty to render an opinion on life
or death by deciding "whether sufficient mtigating
ci rcunmst ances exi st to outwei gh any aggravating circumstances
found to exist." (R 1314-1317)

The Due Process Cl ause of the Fourteenth Amendnent
requires the State to prove beyond a reasonabl e doubt every

fact necessary to constitute a crinme. In re Wnship, 397 US.

358 (1970).

The existence of "sufficient aggravating circunstances”
t hat outweigh the mtigating circunmstances is an essenti al
el ement of death-penalty-eligible first-degree nurder because
it is the sole elenment that distinguishes it fromthe crine of
first-degree nurder, for which life is the only possible
puni shnment. See Fla. Stat. 88 775.082, 921.141.

For that reason, Wnship requires the prosecution to

prove the existence of that elenment beyond a reasonabl e doubt.

M. Ponticelli’s jury was told by the judge that the

mtigating circunstances had to outwei gh the aggravating ones.

The State exacerbated this error by telling the jury that
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they need only decide if the mtigation produced was
sufficient to outwei gh the aggravating factors.

This violated M. Ponticelli’s constitutional rights to
due process and trial by jury, under the Fourteenth and Sixth
Amendnents to the U S. Constitution, because they relieved the
State of its burden to prove beyond a reasonabl e doubt the
el ement that "sufficient aggravating circunstances"” exi st
whi ch outwei gh mtigating circunstances by shifting the burden
of proof to the defendant to prove that the mtigating
ci rcunmst ances outwei gh sufficient aggravating circunstances.

See Mullaney v. Wlbur, 421 U S. 684, 698 (1975).

To comply with the Ei ghth Amendnent’s requirenment that
the death penalty be applied only to the worst offenders,
Florida adopted § 921. 141 as a means of distinguishing between
deat h-penalty eligible and non-deat h-penalty eligible rnurder.

See State v. Dixon, 283 So. 2d 1, 10 (Fla. 1973).

Fl ori da chose to distinguish those for whom "sufficient
aggravating circunstances" outweigh mtigating circumstances
fromthose for whom "sufficient aggravating circunstances" do
not outweigh the mtigating circunstances. See id., at 8.

Because the fornmer are nore cul pable, they are subjected
to the nost severe punishnment: death.

"By drawing this distinction, while refusing to require
the prosecution to establish beyond a reasonabl e doubt the
fact upon which it turns, [Florida] denigrates the interests
found critical in Wnship." Millaney, 421 U S. at 698.

Conpounding the Ring error is the fact that one of the
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aggravators the jury was instructed on was |ater stricken by

this Court.
At M. Ponticelli’s trial, the jury recomended death
sentences for the nmurders of the Grandinettis. I n her

sentencing order, the trial judge found that the aggravators
od pecuniary gain and cold, cal cul ated and preneditated (CCP)
applied to both nmurders and HAC was al so applicable in the
Ni ck Grandi netti shooti ng.

However, it is inpossible to know what the jury based its
deat h recconmendati ons on and whet her any aggravator was
est abl i shed beyond a reasonabl e doubt. This unavoi dabl e
anbiguity is compounded by the fact that the jury received
adm ttedly inadequat e gui dance concerning the CCP and HAC
aggravators.

Li ke HAC, this Court specifically held that the CCP
instruction is unconstitutionally vague and |likely to cause
jurors to automatically characterize first-degree nurder as

i nvol ving the CCP aggravator. Jackson v. State, 648 So. 2d 85

(Fla. 1994).
Consequently M. Ponticelli is entitled to relief. This
Court should vacate M. Ponticelli’s sentence and order a

trial by jury regarding the aggravating and mtigating

circunstances in accordance with the mandate of Ring.

CLAIM 11
MR. PONTI CELLI"S DEATH SENTENCES ARE

| NVALI D AND MUST BE VACATED BECAUSE THE
ELEMENTS OF THE OFFENSE NECESSARY TO
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ESTABLI SH CAPI TAL MURDER WERE NOT CHARGED

I N THE | NDI CTMENT | N VI OLATI ON OF THE

SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTI ON, THE FLORI DA
CONSTI TUTI ON, AND DUE PROCESS.

Jones v. United States, 526 U. S. 227 (1999), held that

"under the Due Process Clause of the Fifth Amendnment and the
notice and jury guarantees of the Sixth Amendnent, any fact
(other than prior conviction) that increases the maxi mum
penalty for a crinme nust be charged in an indictnment,
submtted to a jury, and proven beyond a reasonabl e doubt."

Jones, at 243, n.6. Apprendi v. New Jersey, 530 U S. 466

(2000), held that the Fourteenth Anendnent affords citizens

t he same protections when they are prosecuted under state |aw.

8

Apprendi, 530 U. S. at 475-476.
Ring v. Arizona, 122 S. Ct. 2428 (June 24, 2002), held

that a death penalty statute’ s "aggravating factors operate as
‘“the functional equivalent of an el ement of a greater
offense.”" 1d. at 2243 (quoting Apprendi, 530 U.S. at 494,
n.19).

In Jones, the United States Suprenme Court noted that
“much turns on the determ nation that a fact is an el enent of
an of fense, rather than a sentencing consideration,” in
significant part because "el enents nust be charged in the
indictment." See Jones, 526 U. S. at 232.

On June 28, 2002, after the Court’s decision in Ri.ng, the

¢ The grand jury clause of the Fifth Anendnment has not been
held to apply to the States. See Apprendi, 530 U S. at 477,
n. 3.
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death sentence inposed in United States v. Allen, 247 F. 3d

741 (8" Cir. 2001), was overturned when the Suprenme Court
granted the wit of certiorari, vacated the judgenment of the
United States Court of Appeals of the Eighth Circuit uphol ding
t he death sentence, and remanded the case for reconsideration
in light of Ring’s holding that aggravating factors that are
prerequi sites of a death sentence nust be treated as el enents

of the offense. See Allen v. United States, 122 S. Ct. 2653

(June 28, 2002).

The question presented in Allen was whether aggravating
factors required for a sentence of death under the Federal
Death Penalty Act of 1994, 18 U S.C. sec 3591 et. seq,, are
el ements of a capital crinme and thus nmust be alleged in the
indictnent in order to conply with the Due Process and Grand
Jury clauses of the Fifth Amendnent.

Li ke the Fifth Anmendment to the United States
Constitution, Article I, Section 15 of the Florida
Constitution provides that "no person shall be tried for a
capital crinme w thout presentnent or indictnent by a grand
jury." Like 18 U. S.C 88 3591, 3592), Florida s death penalty
statute, Fla. Stat. 88 775.082 and 921. 141, nmeakes inposition
of the death penalty contingent upon the governnent proving
t he exi stence of aggravating circunstances, establishing
"sufficient aggravating circunstances” to call for a death
sentence, and that the mtigating circunstances are
insufficient to outweigh the aggravating circunstances. See

Fla. Stat. § 921.141(3).
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Florida law clearly requires every "el enent of the
of fense"” to be alleged in the information or indictnment. In

State v. Dye, 346 So. 2d 538, 541 (Fla. 1977), this Court said

"[a]ln informati on nust all ege each of the essential elenents
of a crime to be valid. No essenti al el enent should be | eft
to i nference."

In State v. Gray, 435 So. 2d 816, 818 (Fla. 1983), the

Fl ori da Suprenme Court stated "[w] here an indictment or
information wholly omts to allege one or nore of the
essential elenents of the crine, it fails to charge a crine
under the laws of the state,” an indictment in violation of
this rule cannot support a conviction; the conviction can be
attacked at any stage, including "by habeas corpus."” See id.
435 So. 2d at 818.

Finally, in Chicone v. State, 684 So. 2d 736 (Fla. 1996),

this Court stated "[a]s a general rule, an information must
al l ege each of the essential elenments of a crine to be valid."
See id. at 744.

It is inmpossible to know whether the grand jury in this
case woul d have returned an indictnent alleging the presence
of aggravating factors, sufficient aggravating circunstances,
and insufficient mtigating circunstances, and thus charging
M. Ponticelli with a crime punishable by death.

The State’s authority to decide whether to seek the
execution of an individual charged with a crinme hardly
overrides the constitutional requirement of neutral review of

prosecutorial intentions; the State’'s authority to seek death
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is in fact an archetypical reason for this constitutional

requirenment. See e.qg., United States v. Dionisie, 410 U. S

19, 33 (1973); Wood v. Georgia, 370 U.S. 375, 390 (1962);

Canpbel | v. Louisiana, 523 U S. 393, 399 (1998).

The Sixth Amendnent requires that "[i]n all crimnal
prosecutions, the accused shall . . . be infornmed of the

nature and cause of the accusation . A conviction on a
charge not made by the indictnent is a denial of due process

of law. See Gray, 435 So. 2d at 818 (citing Thornhill v.

Al abama, 310 U.S 88 (1940) and DeJonge v. Oregon, 299 U.S. 353

(1937)).

By wholly omtting any reference to the aggravating
circunmstances that would be relied upon by the State in
seeking a death sentence, the indictnment prejudicially
hi ndered M. Ponticelli "in the preparation of a defense" to a
sentence of death. See Fla. R Crim P. 3.140(0).

Because the State did not submt to the grand jury, and
the indictnent did not state the essential elenents of the
aggravated crinme of capital nurder, M. Ponticelli’s rights
under Article I, Section 15 of the Florida Constitution, and
the Sixth, Eighth, and Fourteenth Amendnments to the United
States Constitution were violated. M. Ponticelli’s death

sent ences shoul d be vacat ed.

CLAIM I 11
MR. PONTI CELLI WAS DENI ED THE EFFECTI VE
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ASSI STANCE OF APPELLATE COUNSEL WHERE
COUNSEL FAI LED TO ASSERT FUNDAMENTAL ERROR
WHERE THE JURY WAS ALLOWED TO HEAR ARGUMENT
AT THE GUI LT/ I NNOCENCE AND PENALTY PHASES
THAT PRESENTED | MPERM SSI BLE

CONSI DERATI ONS, M S- STATED THE LAW AND
FACTS, AND VERE | NFLAMVATORY AND | MPROPER.
THI'S ERROR RENDERED MR. PONTI CELLI'S TRI AL
AND SENTENCI NG FUNDAMENTALLY UNFAI R AND
UNRELI ABLE I N VI OLATI ON OF THE SI XTH,

El GHTH AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON AND THE
CORRESPONDI NG PROVI SI ONS OF THE FLORI DA
CONSTI TUTI ON.

At several points during the guilt and penalty phases,
t he prosecutor m s-quoted testinony, ms-stated the facts of
the case, and made erroneous statements of law. Trial counsel
failed to object to nmany of these renmarks.

This Court has held that when inproper conduct by the

prosecut or “pernmeates” a case, relief is proper. Grcia v.

St at e, So. 2d 1325 (Fla. 1993); and Nowitze v. State, 572
So. 2d 1346 (Fla. 1990)

The prosecutor in M. Ponticelli’s case know ngly used
fal se testinmony to establish when Keith Dotson, Brian Burgess,
and Ed Brown (the West Virginia boys) first met M.

Ponti cel i . This is crucial because it reveals the
prosecution’s intent to present the jury with a fal se prem se:
that M. Ponticelli was not using cocaine and that the state’s
i nportant wi tnesses were not using cocai ne.

The credibility of the state’s wi tnessesd was thus
bol stered and the central role cocaine played in the case and
the killings was hidden fromthe jury with the end result

being that the trial judge dism ssed the testinony of Dr.
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MIlls (and the un-rebutted statutory mtigation)and woul d not

allow the testinmony of Dr. Branch. Ponticelli v. State, 593
So. 2d at 490-1.

This Court was even led to conclude that there was “no
evi dence of drug use on the evening of the nurders.”

Ponticelli v. State, 493 So. 2d at 491.

By the state’s action and with the collusion of the |ead
detective and the prosecutor, the jury and court was m s-1|ed
regardi ng the nost crucial facts of the case.

As the post-conviction court has now found and, as the
appel l ate attorney, by careful scrutiny of the record, could
have determ ned, despite the trial attorney’'s failure to test
the state’s case, it is clear that M. Ponticelli was at the
Grandinetti’s trailer prior to the offence at 7:46 pm on
Noveneber 27, 1987. Furthernore, the state knew this, yet
presented false testinmobny to ms-lead the jury.

In Detective Munster’s deposition (Minster depo. 68-71),
Munst er established that M. Ponticelli was at the trailer at
7:46 and, thus, could not have been at the Dotson residence
when the state elicited the apparently co-ordinated, dis-
credited testinony of the the West Virginia boys regarding M.
Ponticelli allegedly being at the Dotson residence voicing
intent regarding the crinme. (R 514; R 547; 557-8)

The prosecution knew fromthe phone records that
detective Munster refers to in the deposition that M.
Ponticelli was neither at the Dotson’s house for the first

time on Friday, Noveneber 27, nor was he voicing intent to
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commt the offense.

As Munster testified in his deposition on April 14, 1988,
he obtai ned the Grandinetti phone bill which reflect a 7:46pm
call fromthe trailer to Yaphank, New York. (Depo. 67)

Munster then testified that he contacted the person
call ed, a Tony Penberton, who told Munster that he had been
friends with M. Ponticelli for a tine and that Tony called
hi m on that night.

Thus, the state knew that M. Ponticelli was at the
Grandinetti trailer when the state elicited the repeated,
corrosive testinmony of Dotson, Burgess, and Warren and Ed
Brown that Ponticelli was at the Dotson residence voicing
intent to conmt the offense.

The state knew this wasn't true. Dotson testified that
M. Ponticelli was at the Dotson house the second tine, when
Burgess and Ed say, according to Dotson, that M. Ponticell
was voicing intent to commt the crinme. (R 528)

M. Burgess testified that he first met Ponticelli at 6
or 7pm on Friday, the 27th, and that Ponticelli stayed for
about 30 m nutes, then cane back an hour |ater, and placed M.
Ponticelli at the Dotson residence voicing intent at 7:30pm
(R 536; R 549)

Warren Brown testified that he first nmet M. Ponticell
at the Dotson’s on that Friday around 7:30pm (R. 557-558)

Ed Brown testified that he first met M. Ponticelli at 7:30 on
that Friday as well. (R 470; 487)

Munster, who sat through the trial with the prosecution,
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and the state knew their witness’'s were |ying about the
crucial evidence as to when they met M. Ponticelli but
nevertheless elicited this false testinmony and used the
testimony as evidence of preneditation and of hei ghtened
premeditation.

Had appel |l ate counsel reviewed the record, counsel could and
shoul d have presented these facts as evidence of prosecutori al
m sconduct . Further, in closing, the prosecutor bolstered
the credibility of “the West Virginia boys,” when she nust
have known it was not true, in order to establish

premedi t ai on. Ed Brown testified that he had never net
M. Ponbticelli prior to Friday evening. (R 469)

Keith Dotson testified that he’d never encountered
Ponticelli before Friday and that he didn't know how
Ponticelli arrived at the Dotson residence. (R 511-512)

He also testified that he’d never seen John Turner before
Sat urday afternoon, Novenebr 28th. (R 524)

Brian Burgess testified that he had never net M.

Ponticelli before that Friday, (R 535) as did Warren Brown.

(R. 557-558) However, in Warren Brown’ s deposition, he
states that he encountered Ponticelli on two different days,
first on Thursday, Novenebr 26th, when Ponticelli arrived with

Keith Dotson and they drank beer and watched the novie,
“Scarface.” (W Brown depo pp.12-18)

Brown gioes on to say that, on Thursday ni ght-Friday
morning (the night of the offense, prior to the offense)

Ponticelli was al ways | ooking around in different roons, going
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off by himself, and wouldn’t | ook into a room or | ook outside
the wi ndows (evidence of cocaine intoxication inmmediately
prior to offense). |d.

The state was aware of this testinony but for trial
presented a conpletely sterilized picture of events to renove
cocaine fromthe case.

It was by this intentional sterilization of events
t hrough false testinony that the state prevented M.
Ponticelli from presenting evidence of |ack of preneditation
and strong statutory mtigation.

In Ed Brown’s deposition he says that first encountered
M. Ponticelli “maybe on a Thursday night...” (E. Brown depo
p. 10)

Simlarly, in Turner’s deposition, he states that he knew
Keith Dotson prior to Saturday, the 28th, and that in fact he
met the four West Virginia boys After receiving a phonecal
fromPonticelli (fromthe Dotson’s on the 26th.) (Turner depo.
pp. 50-52)

Turner also testified at his deposition that he consuned
cocaine with Ponticelli on the 26th. ld.at 54 Turner goes on
to state that he took Ponticelli and the West Virginia boys to
the Grandinetti residence to purchase cocaine for them
(Turner depo. pp. 106-107)

The inmportance of the false testinony elicited from
Dot son, Burgess, and the Browns is enphazied by the extent
whi ch the prosecution capitalized upon the statenents in

argunments to the jury.
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In the guilt-phase opening argunent, the prosecutor
st at ed:

You' || hear that Keith had just, that day,
as a matter of fact, ran into the defendant
at a Kwick King Jiffy Store in the

nei ghbor hood where a | ot of young people
hung out, and he had nmet the defendant and

said, “l’ve got sone guys visiting from out
of state, if you have a chance, why don’t
you stop by? This is where | live.” And

he had given the defendant his address.
(R 285)
The prosecutor knew that this was not true, but she had
managed to sanitize the neeting of any inplications related to
cocai ne.
Subsequently, regarding the first neeting between the
Browns and Brian Burgess and Ponticelli, the prosecutor told
the jury:
Now t he guys that were visiting from Wst Virginia had
never seen the defendant before. (R 286)
Also, in the guilt-phase closing argunent, regarding
Burgess and Ed Brown and Ponticelli, stated that, “These
fellows didn’t know the defendant.” (R 1054) Then, regarding
Keith Dotson and Ponticelli, she continues,
...and while they drove around in Silver
Spring Shores that eveni ng they
st opped by the honme of Keith Dotson, the
young man you saw testify, a young nman who
had only known the defendant for a short
period of tinme, had, in fact, only nmet him
t hat day.

(R 1057)

The prosecutor then repeats the thenme again

in order to bolster the credibilty of her witnesses in order
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to distinguish themfrom Ponticelli and enphasize the fact

that they didn't know “this guy.” (R 1064-65)

The state prevented the jury from
hearing credible, relevant evidence on the issue of
premeditation in the guilt phase and on the issues of the
pecuni ary gain and CCP aggravators by eliciting m s-1eading
testi mony regardi ng cocaine use by M. Ponticelli, the
victins, and the state’s crucial w tnesses, thereby enabling
t he prosecution to argue in guilt-phase closing argunent that
M. Ponticelli had voiced an intent to kill at the Dotson’s,
when he was in fact at the Grandinetti’s trailer and to
contend that M. Ponticelli was notivated by a desire to kil

the victinms for cocai ne and cash.

Appel | ate counsel, who did not chall enge the
sufficiency of the evidence presented in obtaining M.
Ponticelli’s convictions, failed to thoroughly reviewthe
record as such a review would have reveal ed that the state had

knowl edge that the facts it was presenting were not accurate.

The prejudice fromthis deficiency is
that, had the jury heard evidence of what really happened
during the cocaine party and the “run” that M. Ponticelli was
on and of the amounts and tim ng of cocaine use by M.
Ponticelli, the inportant w tnesses, and the victins,

particularly use in close proximty to the occurence of the
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crime, there would have been little credi bl e of evidence of

prenmedi tation.

M. Freeman’s testinony, standing al one
and not being biolstered as corroboration of the testinony of
Dot son, Burgess, and the Browns would have carried no

probative val ue.

Further, the jury, had it understood and
been presented with evidence of the effects of long-term as
wel | as short-term cocai ne addiction and the resultant
psychosi s and paranoia which gripped M. Ponticelli, would not
have recommended death, nor would or could the trial court

have i nposed the death penalty.

A prosecutor may not suggest personal know edge of

evidence not admtted at trial. United States v. MAIlister,

77 F.3d 387 (11" Cir. 1996). Nor mmy a prosecutor present a
factual scenario which she knows is not true. This flies in
the face of the prosecutor’s strictest duty:

[ The prosecutor’s] duty is not to obtain
convictions but to seek justice, and he
must exercise that responsibility with the
circunspection and dignity the occasion
calls for. His case nust rest on evidence,
not innuendo. |If his case is not a sound
one, his evidence is enough. [If] it is not
sound, he should not resort to innuendo to
give it a fal se appearance of strength.

This cl aimhas been preserved for state habeas purposes.
Def ense counsel raised a proper objection at trial by noving

for a mstrial. (R 331) This claimwas also not raised on
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direct appeal. Appellate counsel was ineffective for not
raising this claim

It is the duty of a prosecutor to refrain from making
damagi ng remarks that could affect the fairness and

inpartiality to which a defendant is entitled. Peterson v.

State, 376 So. 2d 1230, 1235 (4th DCA 1979).

Concl usi on
The prosecutor’s errors can be considered cunul atively.

See Kyles v. Whitley, 514 U. S. 419 (1995); Lightbourne v.

State, 742 So. 2d 238 (Fla. 1999); Cook v. State, 792 So.

2d 1197(Fla. 2001); see also Peterson v. State, 376 So. 2d

1230, 1234 (4'M DCA 1979)("contents of the [prosecutorial]
final argunment, taken as a whole, were such as utterly to
destroy the defendant’s nost inportant right under our
system ") Taken in their entirety, these errors are
fundament al because they reach into the very heart of the

case. Pet erson, 376 So. 2d at 1234; see also Travers V.

State, 578 So. 2d 793, 797 (1%t DCA 1991). In Peterson v.

State, the prosecutor made a nunber of inproper remarks
t hroughout the trial. The court held that his errors when
consi dered cunul atively were fundanental, and nmandated a new
trial. Peterson, 376 So. 2d at 1234.

Appel | ate counsel was ineffective for failing to raise
this claimon direct appeal, because the conbination of these
errors “reaches down into the validity of the trial itself” to

the extent that the death sentence woul d not have been
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obt ai ned wi thout the assistance of errors. See Kilgore v.

State, 688 So. 2d 895, 898 (Fla. 1996).
M. Ponticelli’s’s trial attorney’s failure to properly
obj ect at trial does not preclude raising this claimon direct

appeal. See Ubin v. State, 714 So. 2d 411 (Fla. 1988).

In the interests of justice, this Court nust grant habeas

relief.

CONCLUSI ON AND RELI EF SOUGHT

For all the reasons discussed herein, M. Ponticell
respectfully urges this Court to grant habeas corpus relief in

the formof a newtrial and/or penalty phase.
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