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RESPONSE TO STANDARD OF REVI EW

In his brief, Ponticelli asserts, with no citation to
authority, that a de novo standard of review applies because he
“has presented several issues which involve m xed questions of
law and fact.” Because the Circuit Court conducted an
evidentiary hearing in this case, the applicable standard of
reviewis: “As long as the trial court’s findings are supported
by conpetent substantial evidence, ‘this Court wll not
“substitute its judgnent for that of the trial court on
gquestions of fact, |likewise of the credibility of the w tnesses
as well as the weight to be given to the evidence by the trial

court. Bl anco v. State, 702 So. 2d 1250, 1252 (Fla. 1997),
quoting Denps v. State, 462 So. 2d 1074, 1075 (Fla. 1984). Wth
respect to the Brady claim the standard of reviewis: A trial
court’s finding, after evaluating conflicting evidence, that
Brady material had been disclosed is a factual finding that
should be upheld as long as it is supported by conpetent,
substantial evidence. Way v. State, 760 So. 2d 903, 911 (Fla.
2000); Stephens v. State, 748 So. 2d 1028 (Fla. 1999). Wth
respect to the clains that were denied w thout an evidentiary
hearing, those rulings will be affirned if the | aw and conpetent

substanti al evidence support the findings of the trial court.

Diaz v. Dugger, 719 So. 2d 865, 868 (Fla. 1998). Wth respect



to the ineffective assistance of counsel clains, whether counsel
was ineffective under Strickland v. Washington, 466 U S. 668,
104 S.Ct. 2052, 80 L.Ed.2d 674 (1984), is reviewed de novo
Stephens v. State, 748 So. 2d 1028 (Fla. 1999) (requiring de
novo review of ineffective assistance of counsel); Sins V.
State, 754 So. 2d 657, 670 (Fla. 2000). Both prongs of the
Strickland test, i.e., deficient performance and prejudice,
present m xed questions of |law and fact which are reviewed de
novo on appeal. Cade v. Haley, 222 F.3d 1298, 1302 (11th Cir.
2000) (stating that, although a district court’s ultimte
conclusions as to deficient performance and prejudice are
subject to plenary review, the underlying findings of fact are
subject only to clear error review, citing Byrd v. Hasty, 142
F.3d 1395, 1396 (11th Cir. 1998); Strickland, 466 U. S. at 698,
104 S.Ct. 2052 (observing that both the performance and
prejudi ce conponents of the ineffectiveness inquiry are m xed

guestions of |law and fact).

RESPONSE TO REQUEST FOR ORAL ARGUVENT

The State defers to the Court’s judgenent as to whether ora
argunent is truly necessary.

THE PRI OR PROCEEDI NGS AND THE FACTS OF THE CRI ME

On direct appeal fromhis conviction and sentence of death,

this Court summarized the facts and procedural history of
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Ponticelli=s case in the foll ow ng way:

Anthony J. Ponticelli appeals his convictions of
first-degree nmurder and sentences of death. W have
jurisdiction, article V, section 3(b)(1l), Florida

Constitution, and affirm the convi ctions and
sentences. According to testinmobny at trial, on
November 27, 1987, Ponticelli was invited to watch
video movies at the hone of Keith Dotson, whom
Ponticelli nmet while at a convenience store that
af t er noon. Ponticel li arrived at Dotson's house

between 6:30 and 7:00 p.m and stayed thirty to forty-
five mnutes. Later that evening he returned to
Dotson's house in an autonobile. Upon his return,

Ponticelli told Dotson's cousin, Ed Brown, that there
were two people in the car whom he intended to kill
for noney and cocaine. Ponticelli showed Brown a gun

and told him he would need a ride back to his house.
Brown agreed to give hima ride and gave Ponticelli
Dot son's tel ephone nunmber. When the phone | ater rang
several tinmes, Dotson and his friends intentionally
did not answer it. Around 11:30 p.m, Ponticell

returned to Dotson's house in a taxi cab. He told
t hose present that he had killed the two people in the
car for cocaine and $ 2,000. Ponticelli asked Brown if
he thought that a person would live after being shot
in the head. Although Brown told him he did not think

he had to worry about it, Ponticelli expressed
concern, telling Brown that he had heard one of his
victims noaning. After Ponticelli washed his clothes

to remove blood stains, Brown drove him hone.
According to testinony of Tinmothy Keese, who |ived
with Ral ph and Nick G andinetti, on the evening of
Novenmber 27, Keese saw Ponticelli at the G andinetti
brothers' home around 7:30 p.m The three were
di scussing noney Ponticelli owed the brothers for
cocai ne he had purchased from Ral ph. Ponticelli told
the brothers that he would sell whatever cocaine they
had and then settle up with them The brothers agreed
to take Ponticelli to sell the cocaine. Keese left the
house; and when he returned around 10:00 p.m the
Grandinettis were not at home. The brothers did not
return that night. The G andinettis were found in
their car the following day. N ck was found badly
infjured with his head on the floorboard of the car. He
was gasping for air and kicking his foot when found.
Ni ck's head was covered with bl ood and there was bl ood
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spattered all over the car. Ralph was found dead in
the back seat. According to the nedical exam ner,
Ral ph died within one to two m nutes of being shot
once in the back of the head at close range. Nick
Grandinetti survived wuntil Decenber 12, 1987. An
autopsy revealed that he had suffered two gunshot
wounds to the back of the head. There were a nunber of
brui ses on the back and side of his head that were
consistent with blunt traum to the head. The skin on
the right ear was peeling and red which was consi st ent
with hot pressure being placed on the ear for an
ext ended period of time. Nick died of cardiac arrest
whi ch was secondary to t he gunshot wounds.
Ponticelli's best friend, Joseph Leonard, testified
that around 9:30 p.m on Novenber 27, Ponticelli cane
to Leonard's house and returned a gun Leonard had
given him Ponticelli told Leonard that he "did N ck"
whi ch Leonard understood to nean that Ponticelli had
shot and killed Nick Grandinetti. Ponticelli asked
Leonard and his roommate what he should do with the
bodi es. Leonard further testified that the next day
Ponticelli told him that the G andinettis had been
harassi ng hi m about noney that he owed them and were
not going to let himleave their house until they got
their noney. The three left in a car. Ponticelli
directed the brothers around the back roads trying to
sell their cocaine. He then shot them both in the
head. After dropping the gun off at Leonard's house,
he had a flat tire so he left the bodies and took a
cab honme. Leonard eventually gave the police the
mur der weapon and a statenent. After the nurder weapon
was given to police and statements from Leonard and

his roonmte were taken, Ponticelli was arrested.
There was al so testinmony that on the Sunday after the
shootings, Ponticelli burned some clothes in Ronald
Hal sey' s back yard. When asked why he was burning the
clothes, Ponticelli told Halsey that he had shot two

men whom he owed noney for cocaine. He told Hal sey
that he shot both of the nmen in the back of the head
and threw one of themin the back seat. The other man
was still nmoving so he hit hima couple of tines in
the head with the butt of the gun. He parked the car
when he had a flat tire and took several grans of
cocaine and $900 in cash. After his arrest for the

murders, Ponticelli discussed the nurders with a
cellmate, Dennis Freeman, who testified at trial.
According to Freeman, Ponticelli asked himif he would
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hel p him di spose of sone evidence and drew Freeman a
map showi ng the | ocation of the evidence. The map had
Keith Dotson's nane and telephone nunmber on it.
Ponticelli told Freeman that he nmde several phone
calls fromthe victins' house to get themto believe
that he was trying to sell cocaine for them He
t hought about killing the brothers at their home but
there were other people there, so he asked the
brothers to take himto Keith Dotson's house to sel

the cocaine. After |eaving Dotson's house, they drove
to a place where he killed them Ponticelli told
Freeman that he shot the driver first with two shots
to the head and then shot the passenger once in the
head. One of the men was still alive. Ponticelli then
drove to Joey Leonard's house, where he told Leonard
and his roommate what he had done. He gave Leonard the
gun and discussed disposing of the bodies. After he
| eft Leonard's house, he had a flat tire, so he
abandoned the car. He took a cab to Dotson's house
where he washed his clothes which he later burned.

Ponticelli told Freeman that he shot the brothers
because he wanted to rob them of cocaine and noney.
Ponticelli was charged with two counts of first-degree

mur der and one count of robbery with a deadly weapon.
At the close of the state's case-in-chief, a judgnent
of acquittal was entered as to the robbery charge. The
jury found Ponticelli guilty of both counts of first-
degree nurder and recomrended that he be sentenced to
death for each nmurder. The trial court sentenced
Ponticel | i to death in connection wth both
convictions. The court found two aggravating factors
[ FN1] applicable to both nmurders and a third factor
[ FN2] applicable to the murder of Nick G andinetti and
two mtigating factors in connection wth both
mur ders. [ FN3]

[ FN1] The nurders were commtted for
pecuni ary gain, and the nurders were
commntted in a cold, cal cul ated and
premedi tated manner without any pretense of
moral or legal justification. [FN2] The
mur der was especially heinous, atrocious or
cruel. [FN3] In mtigation the court found
that Ponticelli had no significant history
of prior crimnal activity, and that he was
twenty years old at the tinme of the offense.
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Ponticelli v. State, 593 So. 2d 483, 486-487 (Fla. 1991).°

THE RULE 3. 850 PROCEEDI NGS

Ponticelli filed an initial 3.850 Modtion on April 11, 1995.
(SR1-60). Anended 3.850 Mdtions were filed on July 26, 1995,
Cct ober 11, 1995, April 4, 1996, and June 20, 1997. ( SR195-296,
297-494, 495-699, 700-849). A Fifth Amended Modtion to Vacate
was filed on July 30, 1998. (SR1255-1612). An evidentiary
heari ng was held (over several days) before the Honorable Victor
J. Musleh, Circuit Court Judge for the Fifth Judicial Crcuit of
Florida, in and for Marion County, on April 21, 1997, (R170-
290),% July 10-14, 2000, (R491-1633), October 16-17, 2000,
(R1634-1970), January 29-30, 2001, (R1986-2321), and May 24,
2001. (R2341-2469). An Order denying the Fifth Anmended Mdtion to
Vacate in part was issued on Novenmber 3, 1998. (SR1673-93). A
final Order denying the remaining clains was i ssued on Novenber
1, 2002. (SR7136-60). A Mtion for Rehearing was filed on

November 18, 2002. (R2481-2713). An Order denying the Mtion for

'On a Petition for Certiorari to the United States Suprene
Court, this case was remanded in light of Espinosa v. Florida,
505 U. S. 1079 (1992). On  remand, this Court affirnmed
Ponticelli's convictions and death sentences. Ponticelli v.
State, 618 So. 2d 154 (Fla. 1993).

This hearing pertained to Ponticelli's public records
request. The defense presented the testinony of six wtnesses,
Judith Bunker, Julie Ellicott, Mary Helen Brannan, Janes
Getteny, Yvonne Shores and Lois Smth. (R171-290).
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Rehearing was i ssued on Decenber 17, 2002. (R2758). Ponticell
filed Notice of Appeal on January 3, 2003. (R2759-60).

The Evidentiary Hearing Facts

At the wevidentiary hearing held on July 10, 2000,
Ponticelli's first witness was Tinothy Keesee, a roommate of the
victinms, Ral ph and Nick Grandinetti. (R505-6). On the day after
the murders, Keesee told Investigator Bruce Minsey (Minster)
(sic) that he and his brother had left the trailer the night

before "because at that tinme ny brother was in the Navy, and

they had coke out ... we had done a line of coke ... | knew ny
br ot her was unconfortable, and | was, too, so we left." (R507-
8). Keesee said Ponticelli also used cocaine that night and he

had previously cone to the trailer "probably eight or ten tines"
to purchase cocaine. He had never seen Ponticelli when he was
not under the influence of cocaine. (R508, 511, 512). Keesee saw
Ponticelli as "figety [and] anxious" and thought that Ponticell

was paranoid. (R513). He told the prosecutor that Ponticelli had

used cocaine the night of the nurders although he subsequently

denied that statenent in a deposition and at Ponticelli's trial.
(R513-4). He explained, "At that tinme | was still under the
i nfl uence of cocaine ... | had paranoid feelings also ... | was
trying to get out of the spotlight ... So | was trying to play

ball and just get the past past ne." (R514). On the sanme day



Keesee spoke with Investigator Miunster, he gave perm ssion for
Munster to search his car and drug paraphernalia was found. He
was charged with cocai ne possessi on about one nonth before he
gave a deposition in this case. (R515). He subsequently pled to
the cocaine charge and received "30 days and two years
probation, and | believe it was 500 dollars.” (R516-7). Keesee
testified that he was under the influence of cocaine when he
testified at Ponticelli's trial. He said, "I had done a couple
of lines that nmorning before the trial ... when | walked in the
front door, down in the bathroomin the front."” (R521, 537). He
stated that he had been "clean" for nore than el even years and
was now narcotics-free. (R522-3).

On cross-exam nati on Keesee reiterated that he was paranoid
during this tinme period and was not truthful with Ponticelli's
defense counsel regarding the use of cocaine. (R531-2). He had
cooperated because "they still had ny stuff, ny car, all ny
stuff in the trunk, and |I was doing ny best to get the stuff
back and cooperate with them"™ (R533). He told the Prosecutor
Sarah Balius, that they all had done cocaine the night of the
murders, "Yes, we did; one line." (R534). He felt that he had
hel ped the prosecution's case against Ponticelli by admtting
t he use of cocaine and also hel ped hinself. (R537). He recalled

testifying at Ponticelli's trial that Ponticelli was N ck



Grandi netti's |l argest cocaine custoner. In his words, "He's the
one | saw the nost." (R542). He did not know if the cocaine
purchased by Ponticelli was for his own personal use or for re-
sal e purposes. (R544).

Upon being recalled as a witness by the State, Keesee said
he would not <change the testinmony that he had given at
Ponticelli's trial. (R680).

Frank Porcillo was the next witness. He first net Ponticell
in 1986 or 1987 when he was living in Silver Springs, Florida.
(R556-7). Porcillo testified, "I was sitting up at the store
where kids hang out ... and he wal ked up and i ntroduced hinsel f
because he had just noved to the nei ghborhood and he didn't know
anybody." Subsequently, he and Ponticelli becane friends.
(R557). They woul d hang out, party, and snoke marijuana. (R558).
He had been with Ponticelli on occasions when Ponticelli snoked
cocai ne. He stated that Ponticelli's behavi or woul d change after
he snmoked the drug. He becane "paranoid, |ooking around all the
time, just not easy to be around ... " (R562-3, 565). 1In
addition, Ponticelli would ranble and respond to noises
i nappropriately. (R565). On the Friday night after Thanksgi vi ng
in 1987, Porcillo and a few friends drove to the Kw k King
store, where he initially met Ponticelli, and he saw Ponticelli

by a pay phone. Ponticelli approached the car Keesee was in and



spoke with the driver, Jason Garry. (R566-7). He noticed a "red
Ford" car parked by the pay phone, but did not know who it
bel onged to at that tinme. (R569, 580). After |eaving that
| ocation, Porcillo and his friends told each other that
Ponticelli was "whacked." (R568). He |earned the next day that
Ral ph and Nick Grandinetti had been shot and one of them was
dead. (R569).°% No one fromthe State Attorney's Office, Marion
County Sheriff's Departnent, or defense team ever talked to him
about his observations of Ponticelli the night of the nurders.
(R570, 577).

On cross-exam nation, Porcillo stated that he had only seen

Ponticelli use cocaine "once” because he quit associating with
him (R573). He said he knew Ponticelli had done cocaine the
ni ght of the nurders because " ... | know the guy enough to know

what he was |ike before and after it." (R574, 576). He said
Ponticelli was the only person that could have told the defense
attorney that they had seen each other the night of the nurders
but he did not "know rmuch about the trial, period, as far as
what happened at the trial.” (R578). He did not know that
Ponticelli was with the Gandinetti brothers on the night they

were shot. (R580). He did not call the police and report what

Ni ck Grandinetti died December 12, approximately two weeks
| ater. Ponticelli v. State, 593 So. 2d 483 (Fla. 1991).
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had transpired at the Kw k King store because he " was 15
years old and | didn't know anything about the case ... the
details ... or anything until a few nonths ago." (R581).

Brian Burgess first nmet Ponticelli on Thanksgiving Day,

1987, at Keith Dotson's house. (R591, 592). He and Dot son were
wat chi ng novi es, and, when Ponticelli arrived, they "partied,”
consum ng beer and cocaine. (R592, 593). Shortly thereafter

Burgess, Ed Brown, John Turner, and Ponticelli left the house to
obtain nore cocaine. (R593-595). They drove to a trailer and
Ponticelli went inside while the other three remained in the car
- - he returned with cocaine and they drove back to Keith's
house. (R595). Subsequently, Ponticelli "cooked it up” and he
and Ponticelli snoked the cocaine. (R596, 597). He did not tel

| nvesti gator Munster, Prosecutor Balius, or defense attorney
Reich that they had snoked cocai ne because they never asked.
(R599). In reviewing a report of a recorded statenent that he
gave to Investigator Miunster dated January 26, 1988, Burgess had
told the investigator that he had first seen Ponticelli on the
Fri day after Thanksgi ving at Dotson's house when he cane “in by
hi msel f and he had a pistol down the front of his pants, and he
said he was going to kill two dudes.” (R604). Burgess said that
he saw Ponticelli twice on the Friday night follow ng

Thanksgi ving, 1987. (R603, 605, 606). The first tinme he saw

11



Ponticelli was between 7:00 p.m and 8:00 p.m - - he was acting
nervous and “edgy-like.” (R607). When Ponticelli returned |ater
t hat sane evening, Burgess described Ponticelli as "really
paranoi d."” He expl ained: "Just real nervous, couldn't sit down,
| ooki ng out the w ndows, | ooking out the doors, gong from room
to room w ndow to wi ndow, and had a knife in his hand the whole
time." (R607). He recalled testifying previously that Ponticell
had come into the house, and stated, "I did it” - - Ponticell
had cocai ne and noney on himat that tinme. (R608). Had he been
asked during the trial, Burgess would have infornmed the
prosecutor or the defense attorney about Ponticelli's drug use
the night of the nmurders. (R613).

On cross-exam nation, Burgess stated that he was not sure if
he had met Ponticelli on Thanksgiving or in the early norning
hours of Friday norning. (R616). In addition, his testinony at
Ponticelli's trial was truthful. Ponticelli had told the other
people in the house that he was going to kill the G andinetti
brot hers and take their cocaine. Subsequently, he |eft, returned
bl oody, and reiterated his earlier statenents that he was going
to kill the two brothers and had done it. (R627). Burgess al so
said that Ponticelli "acted |like a young kid that was wi red up,
t hat had a good buzz going. Yeah, he tal ked sensible."” (R639).

Edward Brown was the next witness. (R646). During the week

12



of Thanksgiving in 1987, Brown, his brother Warren, and their
friend Brian Burgess visited Brown's aunt in Silver Springs
Shores, Florida. (R647). He recalled neeting Ponticelli for the
first tinme in the early morning hours of the Friday follow ng

Thanksgi ving, 1987. (R652). He stated, "W were at our house ...

we were just sitting around drinking beers ... it just turned
into alittle party ... a bunch of people would conme by ... |
t hink Tony had come by ... sonmehow or another | got to neet him

that night." (R652). Initially, Brown said that he did not
consune any cocaine with Ponticelli on Thanksgiving night or
early Friday norning. (R652-3). However, he recalled |eaving the
house with John Turner, Tony Ponticelli, and Brian Burgess,
while it was "still dark," to go purchase cocaine at a "trailer
where the two brothers lived."” (R654). Upon arrival, he said
Ponticelli went inside the trailer alone to get the cocaine.
After he got back in the car, Brown said, "W were just tal king
drove back to the house ... stopped at a store ... got
an orange juice jug ... they made a honmenade pipe out of it."
(R655). He said "John or Tony" cooked the cocai ne because he
"and Brian had never snoked anything." All four proceeded to
smoke it in the car and back at the house. (R656-7). He
recalled that Ponticelli appeared to have been affected by the

cocai ne. (R657). Brown said he did not know if it was inportant
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whet her or not Ponticelli had been doing cocaine at the tine of
the nmurders. He said, "At the tinme ... it was ... very newto us
...we were kind of scared to death. And this was serious. W

knew it was serious, but we had no idea that cocaine played an

i mportant part in this, in the trial." (R675). He further
stated, "If we knew it would have made a difference, we would
have been a ot nmore straightforward, | think." Brown recalled
that the defense team had told him " ... Tony had gotten rea

religious and that he had just given up and wasn't real
interested in the case.” (R676).

On cross-exam nation, Brown said nobody had ever told him
not to nention the use of cocaine prior to the murders comrtted
by Ponticelli. He said, "It wasn't a cover-up. It was nore fear
on their parts.” (R678).

M chael Barnes and Ponticelli grew up together and had net
"twenty-three, twenty-five years ago." (R682-3). Wile they were
growi ng up, Barnes said that Ponticelli was " ... always a laid
back person, quiet, never said anything ... always foll ow ng
behind ... Whatever we would do ... he would do it wth us."
(R683). Barnes testified that he and Ponticelli started
experinmenting with drugs and started drinking as well. (R685).
During their high school years, they used “black beauties” and

mescal i ne and snoked hashi sh. (R686, 687). He said they started
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using cocaine " ... in high school ... we started doing a few
lines here and there, but as we got out of high school, that's
when it started getting ... nore and nore doing it." (R687). He
said when Ponticelli wused cocaine, he wasn't hinself, and
started to becone paranoid. He thought Ponticelli "was
hal l ucinating ... really bugging out from it." (R688, 689).
Al t hough he was never contacted by Ponticelli's trial defense
team he said he would have told them everything he could, he
had "nothing to hide." (R702).

On cross-exam nation, Barnes adm tted that Ponticelli knew
about himand could have given his nane to the defense attorney.

(R703). He recalled that Ponticelli was an A student when he
was in school. (R706).

Joseph Orl ando, Ponticelli's nephew, testified that he and
Ponticelli spent a lot of time together when they were grow ng
up. (R710). He said Ponticelli was like any normal thirteen to
fifteen year-old-child. He further stated, "I would describe
Anthony as ... a typical child. I nean, not any nore outgoing
t han anyone or not any nore quiet than anyone." (R711). Between
the ages of thirteen to fifteen, Olando and Ponticelli started
to drink, and acted as bartenders at famly gatherings. He said
there was "a lot of sneaking beers out to the poolside and

back." (R711). As they got older, they got involved in drugs,
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i ncludi ng marijuana, hash, and cocaine. (R712). Wen Ol ando got
married in Septenber, 1987, Ponticelli came to the wedding and
t hey got involved in snorting and snoki ng cocai ne and dri nking
at a party. Olando described it as a binge. (R716, 718). He
descri bed Ponticelli as a "nobre extrene person with paranoia"
when he was using cocaine. (R721). Olando was not contacted by
Ponticelli's trial counsel in 1988, but would have been willing

to talk to themand testify on Ponticelli's behalf. (R722-3).

John Cono is Ponticelli's cousin. (R724). The two of them
grew up together but Ponticelli, "™ ... didn't fit in with the
rest of us ... he wasn't in with our click ... he was |like the
outcast."” Conp stated that Ponticelli started working out, | ost
wei ght, and "started ... hanging out with sone of ny friends

." (R725). Ponticelli started snoking marijuana at about the
age fourteen and drank alcohol as well. Conp testified that
Ponticelli's reaction to marijuana was "normal.” (R726).

Eventually the group noved on to the drug "nescaline." (R726-7).
He recalled one tinme when Ponticelli and he snoked pot that was
| aced with “angel dust or sonmething like that” - - Ponticell

passed out from the effects of the drug. (R727). He further

stated, " ... we picked himup. W put himin the car, and we
took himto a friend' s house ... inside the air conditioning ..
and then ... boom ... he was fine after that." (R727-8). Nobody
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el se passed out that day. (R743). A year or two l|later, Conp
said, the cocaine use started. (R728). In 1986, Conmp's famly
moved to Spring Hill, Florida, where they opened a restaurant.
(R729). He recalled a tinme when Ponticelli came for visit (from

New York) and they decided to have a party at the restaurant.

(R729, 730). Ponticelli had brought cocaine with him from New
York: " ... as soon as they got off the plane, he said, '"It's
snowing in Florida. I'"mgonna make it snow in Florida.'” (R730).
Ponticelli got "all sweaty and freaking out" that night at the

restaurant, "hearing noises" and was "like a mad man."(R732

733, 734). He said it took "a good twenty m nutes” to calm him

down. (R734). Conob was never contacted by Ponticelli's tria
attorney but would have been willing to testify on his behalf.
(R739).

On cross-exam nation, Conp said that Ponticelli could have

provided Comp's name to his attorney as well as the nanes of
ot her witnesses. (R739). He did not recall any of Ponticelli's
famly attending the trial. (R744). He and M ke Barnes had
di scussed the restaurant incident prior to their testinony at

the evidentiary hearing. (R747).

Wendy Fal anga has known Ponticelli since they were thirteen.
(R769-70). Ponticelli was extrenely shy and unsure of hinself.
She is very outgoing, and Ponticelli liked to spend time with
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her. (R770). Ponticelli was very close to her parents and hel ped
around their house. She stated: "My parents adored him" She and
Ponticelli got involved with cocaine at about age 14. (R771).
They used or took valium meprobamate, alcohol, ativan, or
anything else to cone down off the cocaine. (R772). She said, "

ki nd of convinced Tony to begin using." (R773). During their
hi gh school years, Falanga and Ponticelli began freebasing on a

dai ly basis, sometinmes going weeks w thout sleeping or eating,

doi ng not hing but drugs. (R774). She recalled, " ... tinmes when
Tony woul d have |ike black-outs ... one particular tine ... when
| actually thought he was dead ... | couldn't wake him up,
couldn't get himto speak ... he didn't wake up until alnost two
days later." (R775-6). Ponticelli's personality would change
when he was using cocaine. "It was night and day. When he wasn't
using he was shy, sweet, polite. He was a doll." She further

stated, "When he was using, he becane ultra-paranoid.” (R776).

At that time, she testified, " ... we were using every day."
(R777). She did not recall ever seeing Ponticelli becone
violent. (R778). Eventually she learned that Ponticelli had

noved to Florida when she received a letter fromhiminformng
her that he was in jail. She said, "The letters from him were
really odd." (R780). The letters were quite lengthy, (10 to 20

pages) and contai ned sentences that were fragnented and i ncl uded
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scripture. She was surprised because she did not know Ponticelli
to be religious at all. (R781). Although she had not been
contacted by Ponticelli's trial attorney, she would have been
willing to testify on his behalf. (R783).

On cross-exam nation, Falanga said that she and Ponticelli
"would be up all night doing drugs.” (R785). She did not know
whet her or not Ponticelli had given her nanme to his trial
attorney. (R787).

Rita Carr was fornerly married to Ponticelli's ol der

brother, Peter. (R792). She recalled him as being, "a cute,

chubby ki d” whom she described as docile ... quiet ... happy.
(R793). She said that the Ponticelli famly gatherings were
"wonderful." She further stated, "It was a nice environnent, a

happy tinme." "They had a beautiful yard there and the kids could
run around, and they had a pool, and it was a great tine." There
were foster children there as well, and she did not recall
anything that set Ponticelli apart from the other children.
(R794). He was a good student during Junior high school years,
but, she renenbered, "I think he started slipping” in high
school. "We would have to push hima little bit to study, do his
work." (R795). She attended his high school graduation, and he
and his parents eventually moved to Ccala, Florida. (R796).

After the nurders, but before he was arrested, Ponticell
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returned to New York for his uncle's funeral. Carr said they had
an "enotional conversation” while he was staying with them She
said, "He was upset. He felt, | think separated fromthe famly
as being adopted. And he was conplaining that Dad never spent
time with him And | tried to explain to him that he wasn't
being treated any different than the other children that |I could
see." (R799). Although he went to live in the Ponticelli honme as
a foster child when he was an infant, he was |egally adopted at
t he age of seven by M ke and Rose Ponticelli. (R800, 805). Carr
said she was never contacted by Ponticelli's trial attorney, but
she woul d have been willing to testify on his behalf. (R300).
On cross-exam nation, Carr said that Ponticelli knew where
she lived during his trial and could have told his attorney
about her if he wanted her to be a witness in his case. (R802).
Nancy Kel skey, a preschool teacher, is Ponticelli's sister.
(R804). She said Ponticelli came to live with her famly as a
foster child when he was an infant, along with four other foster
children. He and the other children were very close. As a young
boy, Ponticelli was "very happy, did well in school, typical
little child." Eventually the other four foster children went
back to live with their parents. (R806). Kelskey said her
brot her was a good, friendly child, who never had any problens.

She said, "My nother adores him M father was never close with
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any of his children and hence, the relationship was the sane
with Anthony." (R807). During his high school years, Ponticell
changed. She said, " ... he would just go off and do as he
pl eased. Just not l|istening, aloof, didn't care.”™ She had her
suspicions that her brother was wusing drugs at that tine.
(R810). After her brother noved to Florida, she did not have
much contact with him Their parents informed her when
Ponticelli was subsequently arrested. (R811]). She started
receiving letters from him which were overly religious in
nature. His letters were erratic, junped from one topic to
anot her, and did not make any sense. She recalled, " ... he was
uncooperative with attorneys at the tine." (812). Her children "

| oved their Uncle Anthony. He al ways gave themrides on his
shoul ders and took them for walks ... swimmng in the pool
playing outside with the dog and the children." (R813-4). She
was never contacted by Ponticelli's trial attorney but would
have been available to testify on his behalf. (R3814).

On cross-exam nation, Kelskey stated that she knew her
brother had been wuncooperative wth his attorneys from
i nformati on received fromher parents and Ponticelli hinmself in
his letters to her. (R816, 817). During his incarceration at the
Marion County jail, Ponticelli called collect to talk to her

However, she never discussed anything regarding the incident
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wi th Ant hony. (R819, 920). She knew that he had corresponded
with "just about everyone in the famly." She said he could
have given those addresses to his attorney had he chosen to do
so. (R820).

Caterina Rallis is Ponticelli's sister. (R821, 822).
Ponticelli got along well with the other foster children in the
famly. Her brother was no different than the other children in
the honme. She said, "he was a great, loving little boy ... |oved
my nother, loved ny father ... Momwas a really big factor for
him... he ... really adored her." (823, 824). During his senior
year in high school, her brother's personality changed. He
became "a bit nore distant ... not all the tinmes ... just ... on
and off, sporadically." (R825, 826). Although she had never been
contacted by Ponticelli's trial attorney, she would have been
willing to testify on his behal f.(827).

On cross-exam nation, Rallis stated that she and her brother
had witten letters to each other, but she could not recall if
it was at "the tinme or the arrest or later."” Ponticelli could

have given her address to his attorney had he chosen to do

so. (R828).
Concetta O Berry was a childhood friend of Ponticelli's.
(R837). She recalled that Ponticelli was "quiet, shy,

intimdated very easily. He was picked on a | ot because he was
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heavy." (R838). A few years |ater, Ponticelli becanme "distant,
arrogant, basically avoided ne." Shortly thereafter, he confided
in her that "it was the first time in nonths that he was not
doi ng any drugs at that point and he wanted to get clean."” She
had no previous knowl edge that he had been using drugs other
t han nei ghbor hood runors. (R839-40). After Ponticelli had been
arrested for the nurders in this case, she received a letter
from him that "basically sounded like a suicide note." She
stated, "The reason he wote nme the |letter was because God cane

to himand told himto wite Connie a letter."” (R842). Although

Ponticelli did not nention he was in jail at the tinme, she
recalled, "I never knew Anthony to be religious.” (R843). She
had never been contacted by Ponticelli's trial attorney but
woul d have been willing to discuss Ponticelli with him and

testify on his behalf.(R843-4, 848).

Patty Leonard, a former girlfriend of Ponticelli's, dated
himin 1987. (R850). She said he was "very easygoing, calm He
was very kind. Just a relaxed easygoi ng person.” (R850-1, 858)
Wil e they were dating, she did not think Ponticelli used drugs.
(R852, 857). After they were no |onger dating, she knew
Ponticelli had gone back to New York for a visit and "he went
from bei ng an easygoing, calm relaxed person to just the total

opposite ... very pacey, jittery, didn't talk to anybody
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just very alienated, nervous." (R851, 853). Subsequently, she

| earned of his arrest and corresponded with him through the

mail. (R853, 859). His letters "were very long and a lot of it
was about - - religious.” (R854). She had not been contacted by
Ponticelli's trial attorney but would have been willing to talk

to himand testify on Ponticelli's behalf. (R855). Had he chosen
to do so, Ponticelli could have given her nane to his trial
attorney. (R860).

Peer John Starr has been enployed for over three years as an
i nvestigator with Capital Collateral Regional Counsel, Northern
District. (R864-5). He explained to the court the methods he
used to |ocate various w tnesses that were wunavailable to
testify on Ponticelli's behal f during post-conviction
proceedi ngs. These potential w tnesses included Warren Brown,
Keith Dotson, and Joey Porcillo. (R865-6, 868). Starr also
attempted to locate Joey Porcillo and Joey Leonard, who was
currently incarcerated in the Halifax County, Virginia Jail on a
serious charge. (R856, 868, 869). Although Starr initially spoke
wi th John Jackson, a fornmer inmate at the Marion County Jail, he
was no |onger able to locate him for the present hearing.
(R871).

John Tomasino represented Ponticelli during this post-

conviction hearing. He was responsible for coordinating
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w t nesses and speaking with out-of-state attorneys in order to
| ocate other w tnesses and ensure their availability for this
hearing. (R873). Subsequently, he got admtted to the West
Virginia Bar in order to secure witnesses for this hearing.
(R875).

Kenneth Moody, who is currently incarcerated in Myo
Correctional, knew Ponticelli from"around the streets, hang out

in the same area” in Silver Springs Shores, Florida, in 1987.

(R884-5). In 1988, he spent tine with Ponticelli in the county
jail and said Ponticelli was "buggy” - - "sonebody that ain't
right, in their mnd they ain't right ... can't conprehend I|ike

a normal person.” (R885-6). He explained, "he use to talk to God

he thought God was going to save him ... he's stand there
and stare out the wi ndow and talk to God ... things a nornal
person wouldn't do." (R886). He recalled he had spent between
two and six nmonths with Ponticelli in jail. (R887). Although he
had not been approached by Ponticelli's trial attorney, he would
have been willing to speak with himto provide this information.
( R888) .

On cross-exam nation, Mody testified that Ponticelli used
to purchase drugs from him "cocaine, acid." He said, "we did
drugs at ny place ... we did cocaine at the little bar in Silver

Spring Shores ... and | did a lot of drugs nyself ..." (R892-3)
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He knew Ponticelli "was doing | arge anobunts of cocai ne" because
"I did it with him" (R894). He never discussed the facts of
this case with Ponticelli because Ponticelli "wouldn't talk to
nobody but God and his bible.”™ (R898, 899). He further stated,
"He was out there. Anybody | ooks out the window and talks to
God. Yeah, he had to be vacant." (R901).

W | bur Bl ecki nger was fornmerly incarcerated with Ponticelli
at the Marion County Jail, before Ponticelli was sentenced. He

noticed that Ponticelli was into the bible a |ot

talking to hiself." (R904). He further testified, "He'd have his
bible in his hand ... 1'd walk by and he'd be at his desk
tal king and reading the bible or he'd be walking in his cell

pacing." He recalled seeing himread but did not renenber seeing
himwiting. (R907). Bleckinger stated that he woul d have spoken
to Ponticelli's trial attorney and any nental health experts on
his behal f. (R912).

Joe Burgos testified that he and Ponticelli hung out in a

| ot of the sane places and partied in 1985 or 1986 in Ccal a,

Florida. (R914). In early 1988, Burgos and Ponticelli were
cell mtes at the Marion County Jail. He stated that Ponticell

was "different ... kind of displaced ... disoriented in
conparison to when I knew himon the streets ... he was in his

own little world at that tinme." (R915). He further testified
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Ponticelli spent a lot of tinme reading the bible, and that he
wal ked around with a towel on his head and did a | ot of praying
(R916). Burgos was never contacted by Ponticelli's attorney but
woul d have tal ked with any nental health experts on Ponticelli's
behal f. (R916-7).

On cross-exam nation, Burgos said he was involved wth
marijuana and cocaine around the tine he knew Ponticelli
(R919). Although Ponticelli was older, they would see each ot her
t hroughout the week where everybody hung out and shot
basketbal | . Burgos stated, "I perceived himas a mddle to upper
class type of individual ..."(R921). He further explained, "
he seened |i ke a decent person ... he didn't carry hinself as a
bully ... he was just a pretty normal kid ... " (R922). Al though
he saw Ponticelli drink and snoke marijuana, he was not aware if
he was involved in cocaine because that was sonething "kept
under cover." (R924).

Robert Meade becanme a friend of Ponticelli's in 1986 when
they nmet in Silver Spring Shores, Florida. (R926). He descri bed
Ponticelli as " a very quiet, friendly guy who was willing to
hel p people. He'd go out of his way to help people ... he was
just a very soft spoken easy-going person.” (R927). After
Ponticelli returned froma trip to New York, "... he didn't I|ike

to hang around with us anynore ... he was very expectant, very

27



nervous ... he didn't want to stay in contact with us .... it

woul d be sporadic ... " (R928). After the New York trip, but
prior to the nurders, Meade saw Ponticelli snort and cook
cocai ne but did not see himsmke it. (R929). He said, " ... He

woul d get very irrational and very uppity, very unpredictable
just moves around too much ... and would make short
statenments that really didn't nean anything and just not Tony.
It wasn't the normal Tony." (R929-30). Ponticelli had told him
he was buying and using cocaine. (R930). On the night of the
murders, Meade was living in a house with Joey Leonard. He said,
"l had just gotten off work ... we were sitting in the bedroom
he came and knocked on the w ndows. W went outside, he
handed Joey his pistol back and said he did Nick. He was very
nervous, very pale, very skitterish, he was junpy. He handed the
gun to Joey ..." (R931, 932, 938-9). Had Ponticelli's trial

attorney asked him nore specific questions, he would have told

hi m about Ponticelli's increased drug use. (R934).
On cross-exam nation, Meade said that Ponticelli was "very
irrational, very psychosis, very crazy" the night of the

murders. (R937).
John Turner testified that, when he gave several statenents
to Investigator Bruce Minster, Minster was "intimdating." He

further stated, " ... some of the things that he said to ne
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about what would happen to ne, what was gonna happen to ne ...
it was very intimdating.” Miunster threatened him wth
prosecution. (R954). He felt Minster tried to mnimze the drug

use by Ponticelli and hinself. (R955). Turner testified at the

trial that he and Ponticelli were "hooked " on cocaine. (R961).
He believed that, " ... Tony was in worse shape than me ... |
kind of had to take care of him..." He further testified, "

| got to see things no one else can see ... the tinmes that
we sat in a room and snoked all day ... we drove around and
smoking crack and freebasing all day long ..." (R965). He
observed Ponticelli, "wigging," a termhe described as |ooking "

under the bed fifteen or twenty times to make sure there's
nobody there, when you hide in a corner when you peek out the
w ndows, out the blinds, when you can't stand to have anything
on, no television, no radio, no |loud noises ... because you want
to hear everything going on around you ... that's w gging."
(R969). On Thanksgiving night, 1987, he renenbered being at
Keith Dotson's house with Dotson, Ponticelli and a man from Wést
Virginia. They rode wth Ponticelli to get cocaine, "I'm
assum ng from Ni ck and Ral ph."(R974-5). They snoked the cocai ne

unti | early norning ... 2 or 3." (R977). Ponticelli
exhibited "paranoia ... the same thing we went through every

day." (R978). He did not have an independent recollection of
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bei ng questi oned by the prosecutor or defense attorney (during
Ponticelli's trial) regarding Thanksgi ving night, 1987. (R986,
989) .

On cross-exam nation, Turner read his trial testinony into
the record and agreed that it was "probably accurate.” (R992).
He agreed that he had testified in the jury's presence that he
and Ponticelli had snoked cocaine every day for three straight
weeks prior to the nmurders. (R993). He admitted that he had an
attorney present and representing himwhen he gave a statenent
to Investigator Munster in 1987. Although he had inmunity, he
still felt threatened. (R995, 1007, 1009).

Tur ner further testified that | nvesti gat or Munst er
interviewed hima few tines when his attorney was not present.
(R1017). In addition, Ponticelli had noney and "coke" that he
did not have prior to the Grandinetti nurders. He said, "As far
as | know, he got it from Nick."(R1023).

Bruce Munster, now a detective with the WMarion County
Sheriff's Ofice, was the |ead investigator in Ponticelli's case
in 1987. (R1029). He recalled interviewing Tim Keesee, the
victins' roommte. Keesee told him that, the night of the

mur ders, he and his brother Roger left the trailer because

there was cocaine dealing going on ... he didn't want his

brother to be around it because he was in the mlitary
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(R1030). Keesee also told himthey were using cocaine in the
trailer as well. (R1031). During the trial, he assisted the
prosecutor but did not recall giving her any suggestions for
cross-exan nati on of witnesses. (R1032). He did not believe that
he had a psychological inmpact on wtnesses that he had
previously interviewed and who ultimately testified at trial
(R1036) .

Munster recal led that several w tnesses testified at trial
that they had nmet Ponticelli for the first tinme on the day of
the hom cides. (R1058). Had these sane wi tnesses told hi mabout
doi ng cocaine with Ponticelli the night before the nurders, he
woul d have put it in his report. (RL061-2).

On cross-exam nation, Minster stated that he recalled
John Turner's attorney representing himat his deposition, and
that Turner received use immunity. (RL063). He further testified
that both Tim Letson and John Turner could have testified at the
trial regarding cocaine usage wth Ponticelli. Ponticell
hi msel f could have told his own trial attorney. (R1076-7).

Sarah Ritterhoff WIllianms, fornmerly Sarah Balius, was the
prosecutor in this case. (R1084-5). Prior to the trial, she was
aware that Ponticelli had not been talking to his attorney, that
"he had basically decided he was turning his case over, it was

all in God's hands, and he wasn't going to be involved anynore."
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(R1090). She recalled that Dr. Robin MIIls had infornmed her
that, in his opinion, Ponticelli was psychotic when he saw him
at the jail, and it was possibly drug-induced. (R1097, 1098).
She recalled filing a nmotion in limne to exclude toxicol ogy
reports that indicated both victins had cocaine in their blood
"... because such evidence was not relevant, material, probative
of any facts in issue or defense in the case." (R1102). She
recall ed that John Turner had testified at trial that after the
mur ders, he and Ponticelli had gone "to a notel and did a bunch
of cocaine together and sonetinme afterwards he burned his
clothes at his house."” (R1123). WIllians agreed that all of the
"West Virginia" witnesses testified at trial that they did not
consunme any cocaine with Ponticelli and did not take any of his
nmoney. (R1129). She recalled arguing in closing that there was
no evidence that Ponticelli was under the influence of cocaine
at the tinme of the hom cides. (R1130). She recalled that Dennis
Freeman, an inportant wtness at Ponticelli's trial, had
information for the State: "a map and nanmes, and phone nunbers
of people the police didn't even have." (R1131-2). She argued to
the jury that Ponticelli had told Freeman that he had not been
usi ng cocaine at the time of the offenses. (R1133). She further
stated, "I didn't have any problem with Dennis Freeman's

credibility ... he gave us a nane ... a map ... a bunch of stuff
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we didn't have ... we took what Dennis Freeman gave us ... went
out and investigated it, and it all turned out to be true. This
was information that came from no one but the defendant to
Dennis Freeman ... | felt very confortable and very confident
with Dennis Freeman in spite of his twenty-six felony
convictions." (R1134). There was no formal deal on the record
prior to his testinony, and Freeman had been prom sed not hing
for his testinmony. She stated, " ... | don't think he got
anything." (R1137).

Ponticelli could have told his defense attorney that he had,
in fact, used cocaine until the early norning hours the day of
the nurders. (R1142).“% The results of the eval uations perforned
by Dr. Krop, Dr. Miatre and Dr. Poetter all found Ponticelli to
be conpetent and sane prior to the start of his trial. (R1167).

Dr. MIls was the only expert pretrial to conclude that
Ponticelli was inconpetent to stand trial. (R1176). Ponticelli
told all four doctors different things about his drug use, and
woul d not discuss drug use at the tinme of the offenses. (R1177).
Ponticelli never admtted his guilt regarding the nurders to
anyone in | aw enforcenent. (R1182).

Dr. Barry Crown is a psychol ogist and a "certified forensic

4W Il lianms read the doctors’ evaluations into the record.
(R1143-1167).
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eval uator." (R1199, 1201). He exam ned and tested Ponticelli for
approximately five hours on My 19, 1995. (R1206, 1216). He
testified that Ponticelli's "I1Q equivalences” were between
ninety and a hundred, a score that is within the average range.
However, Ponticelli's "conceptual quotient” (the ability to
process the information) scored a sixty-nine. Crown expl ained,
"When we adjust that for age and education we can bring it up to
eighty. That's still one statistical standard deviation, one
statistically significant difference between him and the
average." (R1221). In addition, he found an inpairnment in nmenory
functions. (R1222). He stated, "Overall | found that in terns of
brain function he is inpaired, was inpaired on the date that I
saw him in ternms of activities of the brain that are primarily
anterior ... his deficits were particularly related to executive
functions ..." (R1234). In sum he concluded that Ponticelli was
"noderately inmpaired."” (R1235, 1270).

On cross-exam nation, Dr. Crown stated that his evaluation
of Ponticelli determned his "brain status” as of the tinme of
the tests, including information that Ponticelli and his

attorneys provided to him (R1251). He did not interview any of

the wtnesses from West Virginia or New York, including
Ponticelli's birth nother and adoptive famly. He did not
interview anyone that had contact with Ponticelli at or about



the time of the nmurders nor did he consult any other nenta

heal th experts. (R1253-4). He and Ponticelli discussed drinking
and drugs in a "general format" but did not discuss the facts
and circunstances of Ponticelli's life on the day he conmtted

the homcides. (R1255). Using "three highly Ilikely probable

indicators,” Dr. Crown made an "educated guess” as to the
determ nation that Ponticelli has "brain damage." (R1256). He
expl ai ned, "one of those three is birthing ... a perinatal
injury ... which was |abeled at the tine as cyanotic ...” In

relying on this indicator, he utilized a docunent prepared by a
Certified Social Wrker from the Adoption Placenent Agency,
Angel Guardian. (R1257-8). Dr. Crown stated that the second
criteria he used to determ ne brain damage was drug use during
t he devel opnent period. (R1260). Ponticelli's history of drug
use had been provided to himthrough Ponticelli hinmself as wel

as his attorneys. The third criteria Dr. Crown utilized to
determ ne brain danmage was "l ead exposure toxicity." (R1261).
However, it was his opinion that Ponticelli had brain danage
frombirth. (R1262). He did not consider Ponticelli's behavior
fromthe tine of the crinmes in Novenber 1987 to the tine of his
testing in My 1995, In addition, he did not consider the
records from the Marion County Jail during Ponticelli's

incarceration prior to trial. (R1278). He did not give any
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consideration to the Departnent of Corrections' records in
conducting his assessnment of Ponticelli. (R1287). He said that
Ponticelli's behavior was "goal-oriented" prior to the
Grandi netti nurders. (R1289-90, 1291). He further stated, "

he is certainly not a vegetable ... He's capable of nmaking
decisions.” (R1310). Dr. Crown agreed that Ponticelli exhibited
"executive functioning capability” when his actions included a
plan to have an alibi after having comnmtted a crine. (R1310-
11). He was aware that evaluations conducted by Drs. WMatre,
Poetter and Krop all found Ponticelli’s brain function was
normal during the period of tine when these crinmes were
comm tted. (R1319-20).

Upon further exam nation, Dr. Crown stated, " it's not
unusual anobngst people who have perinatal injuries or early
chil dhood insults to do very well in their elenentary years ..
and then start to fall apart and decline in junior high and high
school when things become nore conplex, less sinple "
Accoring to Crown, Ponticelli, " ... needs an unusually |ong
consolidation period to figure things out; he can't solve
problems on the fly. He needs tinme to work things through.”
(R1327). In sum Dr. Crown agreed that, if a qualified

neur opsychol ogi st had tested Ponticelli around the time of his

arrest and trial, the tests would have been the best evidence of
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brain function at that tine, "very beneficial." (R1334).

Dr. M chael Herkov is a psychol ogist at the University of
Fl ori da. (R1338-9). He conduct s psychol ogi cal
neur opsychol ogical, and forensic assessnents. (R1340). 1In
addition to reviewng historical data, trial transcripts,
conpetency reports, and neuropsychol ogical data, Dr. Herkov
interviewed witnesses and eval uated Ponticelli for approximtely

si x hours on Septenber 8, 1999. (R1345-7, 1348). In his opinion,

Ponticelli was not conpetent to stand trial in August 1988.
(R1351). He stated, " ... Ponticelli's refusal to cooperate or
to speak to his attorney about the offenses ... is unusual

especi ally sonebody who's up for first degree nmurder and may be
facing the death penalty ... " (1352). He further stated, "

as you | ook closer and closer at his behaviors at that tinme, you
see more and nore things that would suggest that his decision
was based on a psychosis or a delusion rather than a sinple
Judeo-Christian belief about trusting in God." (R1353). He
agreed that it is possible for a person to be psychotic from

abusing drugs for an extended period of tinme, going through

wi thdrawal, and, "... it can sonetines be delayed ... |'ve seen
people ... who can actually devel op psychoses after they're off
the drugs ..." (R1363). During his evaluation of Ponticelli, the
defendant told himthat if he read any legal material " ... that
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he would be ... by doing sonething in his own case it would be

abandoning, ... calling God a liar." (R1369). In Herkov’'s
opinion, Ponticelli was voluntarily intoxicated at the tinme of
the offenses but was not insane. (R1372-3). In addition, he
believed Ponticelli was suffering from extreme enotional or

mental di sturbance and was not able to conform his behavior with
the requirenents of the law. (R1374). Based on interviews, Dr

Her kov believed Ponticelli "™ was a very severe cocaine B -
dependant cocaine addict." (RL1387). On the night of the nurders,
he believed Ponticelli was "undernourished, under rested, and
exhi biting signs of severe cocaine addiction.” (R1388). However,
Ponticelli "clearly has an understanding in terns of M Naughton
of what he had done, and no reason to be believe he didn't know
it was wong ..." (R1396). Finally, he believed that the amunt
of cocaine Ponticelli used shortly before the hom ci des affected

his ability to plan and preneditate. (R1408).

On cross-examnation, Dr. Herkov said that Ponticelli's
behavi or, including hallucinations, was "self reported" by
Ponticelli hinmself, approximately thirteen years after the
murders. (R1415-6). He agreed that Ponticelli's trial attorney

woul d have been aware of an expert's opinion that Ponticell
m ght have been intoxicated fromhis cocaine use around the tine

of the offenses. (R1423). \When asked to forecast how Ponticelli
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woul d react eighteen hours after having quit consum ng cocai ne,
he opined, " ... it would be highly likely that M. Ponticelli's
neurotransmtters ... within a reasonable degree of certainty,

were, in fact, altered and woul d have been altered ei ghteen

hours after the last cocaine use easily." (R1445-6). In his
opi nion, Ponticelli's nental status would have been inpaired,
as well. (R1448). Although he found Ponticelli was inconpetent

to stand trial approximately thirteen years after the offenses,
Drs. Poetter, Miatre, and Krop all found Ponticelli conpetent at
the time of trial and sane at the tinme of the offenses. (RL449)
Upon questioning from the Court, Dr. Herkov stated that
cocaine can stay in a person's systemfor weeks. He said, "In a
single user, the cocaine my be out of their systemin three
days. In a chronic user you can find it in several weeks."
(R1486). In addition he said that Ponticelli's "delusional
di sorder had abated"” during the early 1990's when he showed
interest in legal matters pertaining to his case. (R1488).
During his rebuttal testinony, Dr. Herkov stated that, in
his opinion, there were several factors that affected
Ponticelli's test results, including a head injury sustained in
the prison and arthritis. (R2355, 2356). |In his opinion,
Ponticelli was inconpetent because he was psychotic due to

"evi dence of delusions, hallucinations, ideas of reverence ...
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(R2415) .

Dr. Harry Krop is a licensed psychologist in Florida.
(R1499). He interviewed Ponticelli for approximately two hours
in 1988. (R1502). At that tinme, he found Ponticelli "was a very
difficult individual in terms of comng up with opinions in
terms of the psychological issues. He presented in a very
unusual manner." (R1505-6). He further stated, "It is not
unusual for an individual who is charged with a serious offense
to becone religious. Whether it is used for psychol ogi cal coping

or whether it is sinply a superficial, artificial manipulative

kind of thing is often difficult to tell."” (R1506). He inforned
Ponticelli that he could not form an opinion as to his nental
health at the time of the offense unless Ponticelli was

forthcomng with his thought processes at the tinme. Dr. Krop
said, "Basically, ... he calmy informed nme consistently that he
woul d not talk to ne about the offense; and that he would not

assist M. Reich with regard to tal ki ng about the case ... |
believe he approached the other professionals in the sane
manner." (R1507). Ponticelli did not exhibit any hostility or
express any resentnment. Although he made "vague religi ous kind
of references,” Ponticelli did not exhibit anger or resentnment
toward his trial attorney. (R1508). He further stated, "... |

still did not feel that | had sufficient information to say that



M. Ponticelli was suffering from any kind of nental illness
even though the homcide ... was pretty much out of character
for himin terns of whatever history | did obtain." (R1508-9).
In addition, Dr. Krop felt that Ponticelli made choices of his
volition. In his opinion, he believed "within a reasonable
degree of psychological certainty that he was conpetent.”
(R1509). After he re-interviewed Ponticelli in 1999 for
approximately three hours, he formed a different opinion
regardi ng conpetency. (R1511). He believed that Ponticelli's
ability to communicate with his attorney as well as his ability
to chall enge w tnesses was conprom sed. In addition, it was his
opinion that Ponticelli would not have been able to testify
about relevant matters. (R1525). Since he felt that these three
criteria were conpron sed, he believed Ponticelli was
inconpetent to stand trial. (R1526). He currently believes that
Ponticelli was delusional about his religion in jail, and was
suffering from a psychotic disorder, NOS, not otherw se
specified. (R1528-9). He said, "This is the first tine that |
can recall ... where | was originally involved in that | have
changed ny opinion, as far as the conpetency issue and sone
ot her of the psychol ogical issues.” (R1530). In addition, based
on his interviewwth Ponticelli, the testinony of w tnesses at

the evidentiary hearing, and background materials, Dr. Krop
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believed that Ponticelli was suffering froman extrene enotiona
or mental disturbance at the time of the offense. (R1546-7).
Al t hough he believed that Ponticelli was intoxicated by cocaine
at that time, Dr. Krop still believed that Ponticelli was not
insane at the tinme of the offense. (R1549).

On cross-exam nation, Dr. Krop stated that his original
report of Ponticelli reflected a statement by his parents that
Ponticelli "did not exhibit any significant nmedical problens or
difficulties at birth." (R1555). He was evaluated by four
different trained evaluators for conpetency and sanity prior to

the start of his trial. (R1563). Dr. MIls, who exam ned

Ponticelli for approximately fifteen mnutes, was the only
evaluator to find him inconpetent to stand trial. (R1564).
Ponticelli denied any history of physical, enotional or sexual
abuse. In addition, Ponticelli's father told Dr. Krop that his

son was not a behavior problemin school or at hone but after
hi gh school, he believed his son "started hanging around with a
crowd ... oriented toward drugs”. After they noved to the Ccal a,
Florida area, his father believed he associated "wth
i ndi viduals who were part of a drug culture."(R1566-7). Dr. Krop
t hought Ponticelli mnimzed his drug use when he eval uated him
(R1569). He had never had any major surgery or serious

ill nesses, seizures or serious headaches. In addition, there was
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no evidence that Ponticelli was a heavy al cohol user. (R1570).
He felt that Ponticelli "interacted well" other than him not
speaking to his attorney about the case. Dr. Krop agreed that
Ponticelli was an alert, well-oriented individual who understood
t he nature and purpose of the evaluation. (R1572). Dr. Krop was
aware that Ponticelli provided facts fromhis history to three
different evaluators on three different days. (R1585). When he
did his evaluation in Septenber 1999, he said, "I would have to
say that he was conpetent." (R1597). Dr. Krop further stated,
"lIt's not unusual for a defendant to report sone ammesia wth
regard to the actual act, itself.” (R1601). Ponticelli did
however, tell him he had gotten a gun a few weeks prior to the
murders. (R1602). He did not dispute that Ponticelli had stated,
on the night of the nurders, that he was going to kill the
Grandi netti brothers and take their nmoney and cocai ne. (R1602-
3). He believed Ponticelli's behavior at the tine of the nurders
was "goal -directed."” (R1608, 1612). In addition, Dr. Krop did
not feel he could give an opinion as to the extent of
Ponticelli's intoxication on cocaine within "a reasonabl e degree
of psychological certainty" in the time leading up to the
murders. (R1618).

Dr. Marc Branch, a Professor of Psychol ogy at the University

of Florida, was the next wtness. Hs activities at the



uni versity include "mainly research and teaching; research on
behavi oral pharmacol ogy, teaching in behavioral pharmacol ogy and
experinmental psychology." (R1636-7). His research includes the
study of "the long term effects of cocaine on behavioral
performance in non-human animls." (R1637). Dr. Branch utilizes
rats, pigeons, and squirrel nonkeys for his research because of
t he neurophysiological simlarities with humans as well as the
et hical reasons involved. Although his testinmny was proffered
during the guilt phase of Ponticelli's trial, the trial judge
did not allow himto testify. He stated, "... the information
available to me at the time and ny conclusions about the
possible state of the defendant were based on essentially
assunpti ons about what he m ght have been doing on the fateful
night." (R1646). Dr. Branch is not a Ilicensed clinica
psychol ogi st nor does he practice as a forensic psychol ogist. He
is not a nedical doctor and cannot offer any formal diagnosis.
(R1648-9). According to the information he had received at the
time of trial, Dr. Branch thought Pnticelli had been using
mai nly crack cocaine for a two-week period prior to the crines.
(R1653). It was Dr. Branch's opinion that Ponticelli was
exhi biting "delusional psychotic behavior" based upon the
testinony of John Conmo and M chael Barnes, when describing the

"restaurant incident."” (R1658). In addition, Dr. Branch also



reviewed the reports of the experts on conpetency who agreed
that Ponticelli exhibited psychotic synptons while he was
incarcerated during the trial. (R1659). The testinony he had
read from previous hearings indicated that Ponticelli was "a
fairly good person” when he wasn't on cocaine. (RL660). Based on
the information he currently had, it was also his opinion that
Ponticelli was exhibiting psychotic synptons at the tine of the
hom ci des, was experiencing extreme enotional or mental
di sturbance, and his ability to conformto the requirenents of
the | aw was substantially inpaired. (R1667, 1672). Hi s opinions
woul d have been the sane at the penalty phase had he been called
as a witness. (R1673).

On cross exam nation, Dr. Branch agreed that he had witten
defense attorney Reich a letter in July 1988, stating, "... it
is outside the bounds of ny expertise and experience to try to
of fer anything that sounds |ike a diagnosis.” He further wote,
" I'"mnot qualified to nake an inference in an individua
case" and "1 cannot offer an expert opinion" as to "whether M.
Ponticelli was suffering from such a state." He said he was
m staken for witing those statenments in that letter. And

finally, he wote, al t hough cocai ne psychoses are nore
preval ent in regular freebase users, overall they are not very

common. " (R1676-7, 1678). However, Dr. Branch currently "offered



an expert opinion that he was suffering from delusions.”

(R1679) .
He did believe, however, that Ponticelli knew right from w ong.
(R1685). In his opinion, every tinme Ponticelli took cocaine and

perceived any type of threat, he would have experienced a
psychotic episode. (R1738). He also agreed that Ponticelli's
behavi or both prior and subsequent to the nurders, was goal -
oriented. (R1739-40). He agreed that Ponticelli could have told
hi s defense attorney about his drug use as well as given nanes
of witnesses that could have testified on his behalf. (R1756).

James Reich, an attorney for thirty years, was appoi nted as
Ponticelli's trial counsel - - this was his first death case.
(R1765, 1767). Although it may have been an informal request, he
recall ed asking the trial court, Judge McNeal, for co-counsel in
assisting in part of the defense. Al though Eddie Scott, a recent
| aw school graduate, assisted in sonme respects, he did not have
co-counsel for the trial. (R1767-9, 1771). He said, "Fromthe
start of this case, | knew that there was only one possibility
that | had for any hope of a not guilty, any hope of an
acquittal, and that was on an insanity defense ..." He did
consi der an intoxication defense as well. (R1772). Wiile he was
preparing for trial, Ponticelli did not tell himanything about

his drug use, or what happened the night of the nurders.

46



(R1L775). He recalled filing a notion for a psychiatric
eval uation, questioning his client's conpetence. (R1777). When
he questioned Ponticelli about his refusal to respond to his
request for help, Ponticelli told him "God told ne not to."
(R1779, 1784). He recalled a few instances where Ponticelli
showed indications of inconpetency during the trial. At one
point, Reich stated, " ... | heard sonme nmunbling ... Tony was
sitting on the cot, or bunk ... holding his bible and he was
muttering or munbling to hinmself very quickly, very rapidly ..

he didn't acknow edge nmy presence. It was as if he ... wasn't
there or | wasn't there. His mnd was sonewhere else. And |
spoke to hima couple of tinmes, and it took two or three tines

bef ore he woul d even acknow edge ne." (R1787). On the second day

of trial, after a day of testinony against Ponticelli, court
had recessed and Ponticelli was returned to his cell. Reich
recalled, "... | walked back there, and Tony is just ... as
happy as he can be." He recalled Ponticelli told him "You' ve

got no faith. You' ve got no faith." (R1788-9). During the
penal ty phase, he heard Ponticelli munmbling in his cell. Reich
testified, "He's got his bible in his hand open to sonething.
H's face is flushed again ... | don't know what it is. And his
eyes are transfixed. He's not watching where he's wal ki ng

he's pacing back and forth, nuttering, reading from this page
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I could not get his attention. | could not distract himfrom
reading that bible.” He did not bring his concerns to the
court's attention. (R1789-90). Since his <client had been
uncooperative, he "kind of ignored him' during the trial. He
said, "Sone |awers are jury watchers. | can't watch a jury. I'm
too focused up here." As he recalled, Ponticelli did not ask a
single question during the trial. (R1792).

Reich said that if Tinothy Keesee had made statenents to
Sarah Balius, the prosecutor, regarding using cocaine wth
Ponticelli the night before the nurders, he would have utilized
that information. (R1811). He recalled reading a transcript from
an earlier hearing where Investigator Minster had testified
Keesee told him they (the Grandinettis and he) had, in fact,
done cocaine together, prior to their nurders. (R1816). Wen he
interviewed the "West Virginia Boys" before the trial, they
consistently told him that they did not do any cocaine wth
Ponticelli after the hom cides. (R1824, 1826). After review ng
the testinony from the previous evidentiary hearings, Reich
believed his view of Ponticelli's drug use was "very
i naccurate." (R1832). He now believed that when Ponticelli was
in a "closed-in situation,"” (the back seat of the Grandinettis

car), he becane paranoid. (R1833). He would have used this



information and the restaurant incident,” to utilize as part of a
cocai ne i ntoxication psychosis defense and to establish that he
had extrene paranoid reactions to cocai ne. (R1834, 1835).

Reich stated that it was his theory in his nmotion to
suppress Ponticelli's statenments to Investigator Minster that
"he had invoked his right to counsel ... he didn't voluntarily
wai ve counsel .. And that Munster told himthey couldn't be used
against him ... if he nade a statenment it wouldn't be used
against him" (R1843-4). Although his notion was denied pre-
trial, the audiotape of the statenent made to Investigator
Munster, Ponticelli's first statenent, was suppressed at the
trial. Ponticelli's subsequent three statenments were allowed in.
(R1845). Reich testified that he was not "confessing error" as
to any portion of the trial, but he said, "I would do it nuch
differently now ... | wuld have been able to do it nuch
differently had Tony talked to nme or had Sarah (the
Prosecutor)and Bruce (the Investigator) not hidden things from

me." (R1854-5). He did not contact John Conpb, a friend of

Ponticelli's to testify on Ponticelli's behalf, nor did he
receive a release from Ponticelli to obtain school and nedica
records. (R1856-7). He was not aware that Ponticelli was a "blue

baby, at birth" but did know that he had been adopted. (R1857).

5See R732-734.
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Reich had never obtained any enploynent records for
Ponticelli and was not aware that he had been exposed to high
| evel s of | ead when he worked at Dayco. (R1858). Reich rel eased
Dr. Branch after he had been excluded in the guilt phase, and he
chose not to retain himas a mtigation witness. (R1858). He
stated, " ... his value would have been very limted and nore or
| ess underm ned by the limtations that Judge McNeal woul d have
put on him" (R1859). In addition, he did not try to |ocate any
ot her expert that had a clinical practice that treated cocai ne
users. (R1859). Further, he was not aware in 1988 that it was
his obligation, as Ponticelli's defense attorney, to investigate
and present mtigation where his client presented a nental
deficiency. (R1861). Had he known about the <cocaine use,
including the "Thanksgiving night party,” he would not have
conceded prenmeditation as he did during the trial. (R1864).

On cross examnation, Reich stated he did not know why

Ponticelli did not tell him about his drug use. He said, "

don't know why he didn't tell nme. That's the reason | needed
experts to tell me why he didn't tell nme. Al | know is he
didn't tell me

and he had this weird look on his face.” (R1874). He reiterated
that Ponticelli told him that God would handle the case.

(R1875). He spoke with Ponticelli's parents prior to the
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penalty phase who put himin contact with famly and friends.
(R1889-90, 1899). He recalled that Eddie Scott assisted him
"just with trial strategy, sone organizational stuff." (R1892).
He prepared a sentencing nmeno addressing the preneditation issue
and went to West Virginia to take depositions in order to
devel op evidence favorable to Ponticelli. (R1908-09). In his
sent enci ng nenorandum he w ote about chronic and heavy cocai ne
use and the fact that Ponticelli was substantially inpaired
arguing for statutory mtigation based on Fla. Stat. " 921.141.
(R1909-10). He agreed that the jury heard an abundance of
testinmony regarding Ponticelli's use of cocaine for two to three
weeks prior to the nmurders. However, he also agreed that the
jury did not hear that Ponticelli my have been doing cocaine
all night before the nurders, for approxi mtely sixteen hours.
(R1919, 1925). Reich had hoped that the trial court would have
given an instruction on voluntary intoxication. He believed this
woul d have allowed him to argue that Ponticelli did not have
specific intent for a first degree nurder conviction. (R1937).
Reich stated that the intent of his trip to West Virginia
was to investigate the guilt phase, not the penalty phase.
(R1949). In addition, had he been aware of the letters
Ponticelli had witten to friends and famly in New York prior

to trial, he would have used this information in the conpetency
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heari ng. (R1952).

Dr. Thomas Conger, a clinical psychologist, was the State's
first wtness. (R2009). He reviewed a vast anmpunt of material in
this case, including five statenents nmade by Ponticelli prior to
his arrest. (R2011, 2086). Regarding Ponticelli's statenent on
taking a cab ride, Dr. Conger only relied "on a piece of it" in
determning Ponticelli's conpetency at the tine of the offenses.
(R2024, 2025).

Dr. Conger stated that he did not form an opinion as to
conpetency or sanity based on Ponticelli's first statenent,
whi ch was taken approximtely a week after the nurders at John
Turner's house. (R2034). (Subsequently, the trial court found
Dr. Conger's opinion was not derived fromeither of the Decenber

3, 1987, statenents.) (R2037).
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Dr. Conger evaluated Ponticelli on July 7, 2000, and
continued on July 8, 2000, for a total of approximtely eight
hours. (R2089, 2090). He performed a battery of tests on
Ponticelli, to determne his thinking abilities and any | evel of
i npai rment or normalcy that is available. (R2091-2). During the
eval uation, Ponticelli divulged to Dr. Conger that he, "...

studied a lot. Had to read things over and over to remenber them

ski pped classes in high school ... goofed off ... using pot
and alcohol ... wasn't interested in school. He was passed
anyway. " In addition, Ponticelli told Dr. Conger that he worked

on and off during the school year as well as the summer nonths.
After high school, he worked in construction, but "was doing
drugs heavy and wasn't interested in maintaining a full-tine
job." (R2097-8). Ponticelli further told himthat he attenpted
to "get away fromtrouble" when he first noved to Florida, doing

odds jobs, but felt guilty for getting paid "for not really
doi ng what they were supposed to do." (R2098). Subsequently,
Ponticelli took a job at Dayco working in the "lead area,"”

snmoked pot, drank, and began to | ose weight and hair. Dr. Conger

stated, "He spent all of his noney on drugs.” (R2098).

Ponticelli also reported a few m nor physical injuries he had as
a youngster, as well as two motor vehicle accidents as a
teenager. (One was mnor, and he "laughed it off," said Dr.

53



Conger.) Ponticelli had no history of "psychotrophic medication”
nor did he receive counseling. He admtted to drinking regularly
around the age of "12 to 13" and snoked marijuana a well.
Ponticelli told Dr. Conger he never used heroin or needles but
"snmoked angel dust regularly since high school.” (R2100). In
addition to trying various other drugs, he started cocaine "as
an early teenager, and it becanme nore regular than anything

el se. Utimtely, he becane a heavy user of cocaine, but hid
this fact fromhis famly. He told Dr. Conger that he started
usi ng cocaine daily for a couple of nonths prior to the nurders.
The night before the nurders, Ponticelli clainmed he used cocai ne
with his friends into the early norning hours, went hone, and
stayed in his room by hinmself. He told Dr. Conger that he was
“kind of paranoid.” (R2101).

After Ponticelli gave Dr. Conger his background, Dr. Conger
began his testing and interviewed Ponticelli further the next
day. (R2103). During the interview, Ponticelli indicated that he
had wal ked to a notel to call a cab. He recall ed doing cocaine
at a notel and renenbered going to a bank with his friend, John
Turner. He did not recall washing his clothes, but said "sonme
guys from out of State washed his <clothes.” (R2104).

Subsequently, his friends burned his clothes and told himto

"get rid of everything." (R2105).
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Ponticelli told Dr. Conger that after his arrest, "he had an
out - of - body experience and heard a voice asking him if he
accepted Jesus." He indicated he thought the voice was com ng
frominside his head, not an external source. This was inportant
because "it renoves it from being a hallucination, [wWhich is an
out side projection.” (R2107). He was a loner in jail, and there
were times when he chose not to eat.(R2108). Ponticelli told Dr.
Conger that he did not speak to his attorney because he had a
headache which was a sign that he should not talk with defense
counsel because he believed "it would be a sin against God.”
(R2109) .

After Dr. Conger conducted his tests, he felt the results
"were not valid” due to the pattern of the scores. He said,
"because of the particular pattern in scores, and the sort of
decline in some of the subtests fromprior testing nmade no sense
to me as a neuropsychol ogical issue.” He further stated that he
woul d have expected "a stabilized cross-pattern.” There was a

significant decline in the results he had received from the

results obtained by Dr. Crown when he tested Ponticelli in 1995.
Dr. Conger said, "... it could not be reflective of brain
trauma.” (R2113). He believed Ponticelli was not trying to do

his best, but was malingering. (R2114). He further stated, "Wth

the many years of clinical experience I've had in testing and so
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forth, M. Ponticelli cane across as a normal functioning
i ndi vidual. There was no evidence of any significant cognitive
dysfunction that | could see in nmy interviewi ng and interaction
with him" (R2116). He was aware of the three proposed
possi bilities of brain damage offered by the defense: 1) anoxi a-
bl ue baby at birth, insufficient oxygen during the birthing
process 2) lead toxicity-from working at Dayco 3) cocaine-

chroni ¢ substance abuse. He was aware that it was Dr. Crown's

opinion that the aoxia birth was the nost |ikely reason or
cause of any brain damage attributable to Ponticelli. (R2117).
However, Dr. Conger said, "... | could find no evidence that

woul d suggest the anoxia birth resulted in significant
i mpai rment. " (R2119). He did not believe that Ponticelli was
delusional at any time just prior to, or at the time of, the
comm ssion of the offenses. Nor did he believe Ponticelli was

del usional while incarcerated at the Marion County Jail.(R2142-

3).

Dr. Conger was asked to describe a diagnosis using Dr.
Crown's raw data after he evaluated Ponticelli. Using that
material, he described Ponticelli as having "an antisocial

personal ity disorder: an individual who does not necessarily
conply with the requirenents of the |aw and adventure seeking

wi t hout any particular concern for rules and regulations.”
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(R2144). Dr. Conger did not see any clear evidence that
Ponticelli experienced hallucinations or delusions with the
exception of his "self-reporting.” (R2147-8). Dr. Conger did not
understand Dr. MIIls" conclusion and analysis that Ponticelli
was inconpetent to stand trial in 1988. He said, "... | actually
don't understand the analysis ... As | read the record, |
beli eve he spent a total of fifteen mnutes with M. Ponticelli

And Basically got nothing of substance from M. Ponticelli at

that tine. So | don't understand how he could draw a concl usi on

on such little information." (R2150). In addition, there were
i nstances when Ponticelli participated in the proceedi ngs during
his trial. (R2152). Ponticelli exhibited appropriate courtroom

behavior during the trial and there was no evidence that
i ndicated he could not have testified in a relevant manner

(R2159-60). Further, he believed Ponticelli was sane at the tine
of the crines and any intoxication of the defendant at that tine
did not affect himto the point where he was not able to reason
effectively. (R2172, 2178). In sum Ponticelli nmade "attenpts to
avoid detection and to establish alibis for the tinme period
surroundi ng the offense. They showed reasonable thinking in an
attenpt to avoid detection. And he also showed renorse for the
murders after the fact. Which would show that he certainly knew

what he did was wong." (R2184).
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On cross examnation, Dr. Conger stated that he nmade a
"clinical observation”" as to any fatigue exhibited by Ponticell
during his evaluation and testing. (R2204). He did not find any
| evel of brain damage to a significant |evel that would have
established that Ponticelli was inconpetent or insane at the
time of trial.(R2222-3). In his opinion, Ponticelli showed
"pur poseful goal -oriented behavior ... which would rule out the
possibility ... of extrene nental inpairnment."” (R2278). He did
bel i eve, however, that Ponticelli was a | ong-termdrug user and
cocaine addict and had a history of paranoid reactions to
cocai ne use. (R2283).

The Circuit Court entered its order denying the Fifth
Amended Mdtion to Vacate on Novenber 1, 2002. After a Mtion for
Rehearing was denied, Ponticelli tinmely filed a Notice of Appeal
on January 3, 2003.

SUMVARY OF THE ARGUVMENT

The trial court’s findings upon which the denial of the
Brady/Gglio clains are based are supported by conpetent
substantial evidence, and should not be disturbed. The
“excul patory” evidence was known to the defendant, but he
refused to reveal it to trial counsel — - he can hardly be heard
to conpl ain.

The trial court correctly denied relief on Ponticelli’s
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i neffective assistance of counsel clains relating to the penalty
phase of his capital trial. The over-arching fact is that
Ponticelli refused to assist counsel by providing the nanes of
potential w tnesses. The defendant should not be heard to
conplain when his own actions affected the presentation of the
def ense.

The guilt stage ineffectiveness clains are neritless, and,
i ke the penalty phase claims, were affected by Ponticelli’s
refusal to cooperate with his attorney. The trial court properly
denied relief.

The Ake v. Cklahoma claimis actually a claimof ineffective
assi stance of expert witness — Ponticelli failed to carry his
burden of proof Dbecause he presented no evidence that
contradi cted the evidence introduced at trial.

Finally, the various clainms that were summarily denied are
procedural ly barred, and sunmmary deni al was proper.

I n addi tion to this appeal , Ponticel |i has a
cont enpor aneousl y-filed petition for wit of habeas corpus and
anot her appeal from the denial of Rule 3.851 relief pending
before this Court. Both the habeas petition and the other Rule
3.851 appeal assert that Ponticelli’s death sentences are
invalid under Ring v. Arizona, 536 U S. 584 (2002). The law is
now well -settled that Ring is not retroactive to final cases
like this one. Schriro v. Sumrerlin, 542 U S. 348 (2004);
Johnson v. State, 904 So. 2d 400 (Fla. 2005).
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ARGUMENT

l. THE CIRCUI T COURT CORRECTLY
DECI DED PONTI CELLI’' S BRADY/ Gl GLI O
CLAIM AND, |IN SO DO NG, APPLIED
THE CORRECT LEGAL STANDARD

On pages 52-65 of his brief, Ponticelli argues that he is

entitled to relief based upon an alleged violation of Brady v.
Maryl and, as well as based upon what is apparently a separate
claimed violation of Gglio v. United States. Contrary to

Ponticelli’s assertions, the trial court’s denial of relief is
supported by conpetent substantial evidence, and should not be
di st urbed.

In denying relief on the Brady claim the Grcuit Court nade

the follow ng findings of facts and concl usions of | aw

Def endant all eges that the State w thhel d evi dence
t hat Def endant had used cocaine with Tinothy Kesee and
the victins on the night of the nmurders, and that he
had used cocaine with Edward Brown and Bri an Burgess
on the late evening of Novenmber 26, 1987 extendi ng
into the early norning hours of Novenber 27, 2987 (the
day of the nurders).

Upon consideration of the evidence presented at
hearing, this court finds the followng facts in
relation to this claim

1. Investigator Munster’s Decenber 1987 Suppl enent al
Report mentioned “cocai ne usage” at the Grandinetti’s
trailer on the day of the nurders. This report was
supplied to Trial Counsel; however, he had no way of
know ng that the reference neant that Defendant was
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using cocaine at the trailer the night of the nurders.

2. Investigator Munster’s field notes, which were not
di sclosed to the defense until 1997, provide further
evi dence of cocaine use at the Grandinetti’s trailer
on the night of the nurder. The State sinply
overl ooked this informtion. There is no way of
knowi ng whet her Trial Counsel would have gathered from
those field notes that Defendant was using cocai ne at
the trailer the night of the nurders.

3. Investigator Miunster testified that Ti m Kesee told
hi m about cocaine use at the Grandinetti’s trailer the
ni ght of the nmurders. This information was not turned
over to the defense.

4. Prosecutor Balius’ interview notes with Tim Kesee
may i ndicate that Defendant was using cocaine at the
Grandinetti’s trailer on the night of the nurder.
These notes were not turned over to the defense.
Again, it appears that the State sinply overl ooked
this information. There is no way of know ng whet her
Trial Counsel would have gathered fromthose interview
notes that Defendant was using cocaine at the
Grandinetti’s trailer on the night of the nurders.

5. I nvestigator Munster’s field notes indicate that
Def endant went to the Grandinetti’s trailer on the
ni ght of Novenber 26, 1987 with “two boys from West
Virginia,” presumably to purchase cocaine. These
field notes were not turned over to the defense until
1997.

6. The Defendant failed to establish that the State
vi ol ated Brady. In order to establish a Brady
viol ation, the Defendant nmust denonstrate not only
that the State possessed and suppressed favorable
evidence which reasonably could have changed the
outcone of his trial, but also that he did not possess
the evidence hinmself. The Defendant cannot do this,
as he clearly knew about his use of cocaine on
Novenber 27, 1987, but chose not to tell Trial Counsel
about it. Trial Counsel nade clear to Defendant that
his drug use was the cornerstone of his defense;
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t herefore, Defendant knew that evidence regarding his
cocai ne use on Novenber 27, 1987 was vitally inportant
to his case. Despite this fact, Defendant made the
deci sion not to cooperate with Trial Counsel

7. The Trial Court found Defendant conpetent to stand
trial in 1988 after three out of four nental health
experts who exam ned himtestified to his conpetency.
The Trial Court’s finding of conpetency was upheld on
appeal . °

8. Because Defendant had full know edge of all of the
excul patory evidence he argues was not turned over to
Trial Counsel by the State, and because he was
conpetent to stand trial and to assist with his
def ense, he has not established a violation of Brady

v. Maryl and.
9. The evidence of the Defendant’s guilt was
over whel m ng. This Court finds that no reasonable

probability exists that the evidence regardi ng drug
usage found in investigator Miunster’s field notes and
Prosecutor Balius’ interview notes would have changed
the outcome of the guilt or penalty phase of
Defendant’s trial.

Therefore, Defendant has failed to denpbnstrate that
the State violated Brady v. Maryl and.

°The trial court’s order refers to footnote 11 to that
order, which reads as follows: “Defendant’s Post Conviction
Counsel presented testinmony at evidentiary hearing, and argued
at length at the close of evidentiary hearing, that Defendant
was i nconpetent to stand trial in 1988. The Trial Court decided
in 1988 that Defendant was conpetent to stand trial, and the
Trial Court’s decision was upheld on appeal. Therefore, the
Def endant is procedurally barred by Fla. R Crim P. 3.850(c)
fromraising the issue here. See also, Zeigler v. State, 654
So. 2d 1162 (Fla. 1995); Gats v. Dugger, 638 So. 2d 20 (Fla.
1994); Chandl er v. Dugger, 634 So. 2d 1066 (Fla. 1994); Lopez v.
Singletary, 634 So. 2d 1054 (Fla. 1993); Koon v. Dugger, 619 So.
2d 246 (Fla. 1993); Johnson v. State, 593 So. 2d 206 (Fla
1992), cert. denied, 113 S.Ct. 119 (1992).”
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(R1752-54). [enphasis in original].
The basi s upon which Ponticelli argues for reversal is his

claimthat the Circuit Court’s:

order denying M. Ponticelli’s claimis flawed in that
the | ower court did not apply the correct standard to
analyze M. Ponticelli’s claim Initially, the | ower

court ignored the United States Suprene Court and this
Court’s jurisprudence on the elements of a Brady
claim In Cardona v. State, this Court, relying on
United States Suprenme Court precedent, identified the
three elenments required in order to prove a Brady
claim and indicated that diligence was not required.
[citation om tted].

However, the |ower court, in denying M. Ponticelli’s
Br ady, claim specifically applied a diligence
requi rement upon M. Ponticelli and his trial counsel
in analyzing his claim [citation omtted]. The

| ower court’s order is in error because there is
absolutely no requirenent that either M. Ponticelli
or his trial counsel act diligently.
Initial Brief, at 54-55. Ponticelli’s argunment is based upon an
incorrect interpretation of the Brady standard, as well as upon
a msleading “interpretation” of the Circuit Court’s order.
In its order denying relief, the Circuit Court stated:
Because Defendant had full know edge of all of the
excul patory evidence he argues was not turned over to
Trial Counsel by the State, and because he was
conpetent to stand trial and to assist wth his
defense, he has not established a violation of Brady
v. Maryl and.

(R1754). Contrary to Ponticelli’s assertion, and regardl ess of

the role diligence has in assessing a Brady claim there is no
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authority for the proposition that evidence known to the
def endant can be “suppressed” within the neaning of Brady. In

fact, the cases upon which Ponticelli relies to support the

notion that “diligence” has been renoved from the Brady test
speak squarely to the issue contained in this case. For
exanple, in GOcchicone v. State, where the charged Brady
violation was factually simlar to the one in this case, this
Court stated:

In fact, as conceded by Ccchicone, these w tnesses are
al l egedly material precisely because they were with
hi m during the hours before the nurders. Therefore, no
one better than Occhicone hinself could have known
about t hese W t nesses. Mor eover, I n sever al
eval uations conducted by nental health experts
appointed in this case, COcchicone stated that he had
vi sited Shooter's Bar the days before the nurders and
di scussed sonme of the people he had visited wth.
[footnote omtted] Therefore, this serves as further
proof that Occhicone knew he had visited Shooter's Bar
before the nmurders and was aware of these people.
Addi tionally, sonme of these w tnesses now conpl ai ned
about testified at trial; therefore, Occhicone clearly
was aware of them As noted by the trial court,
OCcchicone has failed to even allege that he did not
know of these w tnesses. Although the "due diligence"
requirenment is absent from the Supreme Court's nost
recent formulation of the Brady test, it continues to
follow that a Brady claimcannot stand if a defendant
knew of the wevidence allegedly wthheld or had
possession of it, sinply because the evidence cannot
then be found to have been wthheld from the
def endant .

Occhicone v. State, 768 So. 2d 1037, 1041-42 (Fla. 2000).
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[ enmphasis added].’ |f there was no Brady error in Qchicone, and

the law is that there was not, then there is no such error in
this case, either. Li kewi se, in Way v. State, this Court
di scussed the different character of “excul patory” evidence that

is known to the defendant:

In previous cases, this Court has broadly stated that
evi dence was not "suppressed" where it was equally
available to the State and the defense. See Roberts v.
State, 568 So.2d 1255, 1260 (Fla.1990); Janes V.
State, 453 So.2d 786, 790 (Fla.1984). However, in
t hose cases, the defendant was aware of the
excul patory information. See Roberts, 568 So.2d at
1260 (defendant aware of evidence that would show he
was under the influence of drugs or alcohol during the
crime); James, 453 So.2d at 790 (defendant was aware
of existence of photographs contained in confidenti al
juvenile records).

Wy v. State, 760 So. 2d 903, 911 (Fla. 2000). [ enphasi s
added] . ® Li kewi se, in yet another case remarkably sim| ar
to this one, this Court held “. . . we find no error in the

trial court’s conclusion that Carroll was in the best position
to provide information as to whether or not he knew Rank and

whet her he consuned drugs with Rank on the day in question.”

‘Occhicone is cited by Ponticelli for the proposition that
there is no “diligence” conponent to Brady, and that the Grcuit
Court was therefore in error. That claimis sinply incorrect.

'Way is also relied upon by Ponticelli for the proposition
that there is no diligence conponent to Brady, even though Wy,
| i ke OCcchicone, is clear that evidence known to the defendant,
i ke that at issue in this case, cannot have been “withheld”
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Carroll v. State, 815 So. 2d 601, 619 (Fla. 2002). Ponticelli’s
attempt to argue that the Circuit Court was in error when it
found that evidence known to Ponticelli could not support a
Brady violation is foreclosed by settled |l aw, and shoul d not be
di st ur bed. Rat her than applying an incorrect standard, the
Circuit Court properly recognized that matters known to the
def endant cannot be wthheld from him That result is
consistent with settled law and common sense.’® Any ot her
interpretation of Brady and its progeny would lead to a wholly

absurd result which placed form over substance and would

within the neaning of Brady.

Less than two nmonths after Way was rel eased, this Court
hel d:

However, "[t]here is no Brady violation where the
information is equally accessible to the defense and
the prosecution, or where the defense either had the
information or could have obtained it through the
exercise of reasonable diligence.” Provenzano .
State, 616 So. 2d 428, 430 (Fla. 1993). Accord Roberts
v. State, 568 So. 2d 1255 (Fla. 1990); James v. State
453 So. 2d 786 (Fla. 1984).

Freeman v. State, 761 So. 2d 1055, 1062 (Fla. 2000). See al so,
Maharaj v. State, 778 So. 2d 944 (Fla. 2000). Regardless, it
makes no sense at all to suggest that facts known to the
def endant can ever supply the basis for relief based on a
claimed Brady violation. The rule Ponticelli argues for would
literally provide the defendant an automatic issue by sinply not
utilizing information known to the defendant.
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encour age defendants to wi thhold information from counsel, as
Ponticelli did.
The Circuit Court should be affirmed in all respects.

THE G GLI O SUBCLAI M
To the extent that Ponticelli also raises a Ggliov. Wited
States claim that claim was also correctly decided by the
Circuit Court. There are three conponents to a Gglio claim

To establish a Gglio violation, it nmust be shown
that: (1) the testinony given was false; (2) the
prosecut or knew the testinmny was false; and (3) the
statenent was material. Ventura v. State, 794 So. 2d
553, 562 (Fla. 2001); see also Rose v. State, 774 So.
2d 629, 635 (Fla. 2000).

Guzman v. State, 28 Fla. L. Wekly S829 (Fla. 2003). [enphasis
added] . Unl ess the defendant neets all three criteria, his
claimfails. Wth respect to the interlocking Gglio claim the
trial court made the follow ng findings:

The Defendant alleges that the State know ngly all owed
Ti nothy Kesee, Edward Brown and Brian Burgess to
present false testinony at trial, and that this false
testi nmony underm nes his conviction.

Upon consideration of the evidence presented at
hearing, this Court finds the followng facts in
relation to this claim

1. Timthy Kesee testified during Defendant’s tri al
that he was not aware of any cocaine use at the
Grandinetti’s trailer on the night of the nurders
(Novenber 27, 1987).
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2. Tinothy Kesee testified at the evidentiary hearing
that there was cocaine use at the Gandinetti’s
trailer on the night of the nurders, that he used
cocaine on that night, and that he saw t he Defendant
snort one line of cocaine.

3. This Court finds that Tinothy Kesee presented
fal se testinmony at trial.

4. Brian Burgess and Edward Brown testified at trial
t hat they net Defendant on the eveni ng of Novenber 27,
1987, the day of the nurders. They denied, under
cross exam nation, that they used drugs wth the
Def endant .

5. Brian Burgess and Edward Brown testified at the
evidentiary hearing that they actually net Defendant
on the evening of November 26, 1987, the day before
the nurders, and that they wused drugs wth the
Def endant, both before and after the nurders.

6. This Court finds that Brian Burgess and Edward
Brown presented false testinony at trial.

7. This Court does not find that the prosecution

ei t her knowi ngly presented, or allowed to Dbe
presented, perjured testinony at trial. References to
drug use found in Investigator Munster’s and

Prosecutor Balius’ notes are vague. Kesee, Brown and
Bur gess were adamant at deposition and at trial that
they did not use drugs with the Defendant. Brown and
Burgess were adamant at deposition and at trial that

they did not neet Defendant until the evening of
November 27, 1987, and that they did not use drugs
with Defendant. It is understandable that Balius and

Munster could have overlooked vague statenents in
their notes when faced with this testinony. [FN]

[FN] It appears that Kesee, Brown and
Burgess’ presented false testinony because
they feared prosecution for drug use and
possessi on, not because of some schene
entered into with the State to m slead the
Def endant .
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8.

Even if the Prosecution had know ngly presented

Brown, Burgess and Kesee's false testinobny, there is

no

reasonable I|ikelihood that this false testinony

affected the jury s decision to convict Defendant of
first-degree nurder. The evidence of Defendant’s

guilt

was overwhel mng, and no expert - including

Def endant’ s new expert, Dr. Herkov - ever expressed
t he opinion that Defendant net the | egal definition of
insanity at the tinme of the nurders.

9.

Even if the Prosecution had know ngly presented

Kesee, Brown and Burgess’ false testinony, this fal se
testinmony would not raise due process concerns
sufficient to put the penalty phase of the trial in
doubt. This is because the Defendant knew that he had
used drugs with Kesee, Brown and Burgess, and chose

not

to tell his Trial Counsel. Wth this know edge,
Tri al

Counsel could have effectively cross-exam ned

Kesee, Brown and Burgess at trial and confronted them

at

deposi tion. All three stated that if they were

asked directly by Trial Counsel regarding their use of
drugs with the Defendant, they would have told the
truth.

10.

The Trial Court found Defendant conpetent to

stand trial in 1988 after three out of four nental
health experts who examned him testified to his
conpetency. The Trial Court’s finding of conpetency
was uphel d on appeal. [footnote omtted].

Therefore, Defendant has failed to denonstrate that

his

Judgnent and Conviction should be set aside

because the Prosecution intentionally presented
perjured testinony.

(R1754-57). [enphasis added].

In Guzman, this Court clarified the standard that applies to

t he evaluation of the “materiality” conponent” of G glio:

t he proper question under G glio is whether there is

any

reasonable likelihood that the false testinony
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could have affected the court's judgnent as the
factfinder in this case. |If there is any reasonable
l'i kelihood that the false testinony could have
affected the judgnment, a new trial is required.
Guzman v. State, 868 So. 2d 498 (Fla. 2003). I n Guzman, the
trial court had potentially mxed the Gglio and Brady
standards, and this Court remanded the G glio conponent of the

case for reconsideration. Id. No such questions are present in
this case, because the Circuit Court clearly and unequivocally
held that there was “no reasonable |ikelihood” that the false
testinmony affected the result given that Ponticelli has never
presented testinony to support the idea that he was “insane” at
the tine of the nurders . (R1756). The Circuit Court applied
the proper standard in finding that the testinony at issue was
not “material” for Gglio purposes, and, because that is so,
there is no basis for relief.?*

In addition to failing the “materiality” prong of G glio,
Ponticelli fails the “knowi ng presentation” prong, as well. The
Circuit Court made specific findings with respect to the
“knowi ng presentation” conponent, and found, as fact, that the
State did not knowngly present or allow false testinony.

(R1755). In the face of those factual findings, which were nade

Yponticelli does not address the materiality conponent of
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after the Circuit Court had the opportunity to observe the
testinmony of the various w tnesses, Ponticelli’s argunent is

not hi ng nore than his disagreement with the factual findings of

the trial court which were made following a full and fair
hearing. Ponticelli has failed to satisfy either the *“know ng
presentation” or “materiality” prongs of Gglio -- because that

is so, his claimfails.

Finally, the Gglio claimraised by Ponticelli is unique
because the “false testinony” at issue concerned matters about
which Ponticelli had direct know edge. As the Circuit Court
f ound:

Even if the Prosecution had know ngly presented Kesee,
Brown and Burgess’ false testinony, this false
testinmony would not raise due process concerns
sufficient to put the penalty phase of the trial in
doubt. This is because the Defendant knew that he had
used drugs with Kesee, Brown and Burgess, and chose
not to tell his Trial Counsel. Wth this know edge,
Trial Counsel could have effectively cross-exam ned
Kesee, Brown and Burgess at trial and confronted them
at deposition. All three stated that if they were
asked directly by Trial Counsel regarding their use of
drugs with the Defendant, they would have told the
truth.

(R1756). Because that is so (and Ponticelli does not dispute

Gglio in his brief.

“ponticelli’s failure to satisfy either prong is a
sufficient basis, standing alone, to deny relief based on
G glio.
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this finding), this case presents a bizarre claim for relief
that is based upon “false testinony” which a conpetent defendant
knew to be fal se, but which he did nothing to correct or call to
the attention of his trial counsel. No rule of law allows a
defendant to remain nmute while “false testinmony” is presented,
and then, followi ng conviction, claimthat constitutional error
entitles him to relief when he could sinply have told his
attorney the truth and, by so doing, provided his attorney with
know edge that woul d have assisted in cross-exanm nation. Wile
seem ngly conplex at first blush, the Gglio claimis not a
constitutional claimat all -- it is an attenpt to force a
square peg into a round hole of Ponticelli’s own making. His
choice not to tell his attorney that he had used drugs with

Kesee, Brown and Burgess establishes that this is not a Gglio

violation at al |, but rat her a contrived <claim of
“ineffectiveness of client” -- regardless, there is no basis for
relief.

II. THE | NEFFECTIVE ASSI STANCE OF PENALTY
PHASE COUNSEL CLAI M *?

In his Supplenmental brief, Ponticelli argues that the

“Ponticelli’s original argunent on this claimconprised 15 pages
of a 101-page brief. He has replaced that argument with a 48-
page argunent. His brief is overlength under this Court’s
briefing order.
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Circuit Court erroneously denied relief on his penalty phase
i neffective assistance of counsel claim Ponticelli’s original
Initial Brief addressed the inadvertent om ssion of this claim
fromthe Crcuit Court’s order. However, rather than consider an
appeal from an order that did not dispose of all issues before
the Circuit Court, this Court relinquished jurisdiction to allow
for the entry of an order that addressed the penalty phase
ineffective assistance of counsel clainms. The Circuit Court
entered that order on Septenmber 9, 2004.%

The focus of Ponticelli’s supplenental brief seens to
be a critique of the Circuit Court’s witten order. For exanple,
Ponticelli finds fault with the court’s citation to Strickl and
v. Washington wi thout additional citation to other decisions,
and suggests that reliance on Strickland is a basis for
rejection of the |ower court’s findings of fact and concl usi ons
of law. OF course, Strickland is the leading (and controlling)
case which sets out the two-part standard wunder which
ineffective assistance of counsel clainms are evaluated and
deci ded. Fault can hardly be found with the Circuit Court for

relying on binding precedent. And, to the extent that Ponticell

B“Ponticelli seems to still argue that this Court somehow erred
in relinquishing jurisdiction. Gven that this Court has rul ed,
t hat argunent nakes no sense.
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cites to Wllianms v. Taylor, 529 U. S. 362 (2000) and Wggins v.
Smth, 539 U.S. 510 (2003), neither of those cases worked any
change in the principles announced in Strickland, and, in fact

both of those decisions are based squarely on Strickland v.
Washi ngton, a fact which is hardly remarkabl e. The Court stated:

oo we enphasize that Strickland does not require
counsel to investigate every conceivable Iline of
mtigating evidence no matter how unlikely the effort
woul d be to assist the defendant at sentencing. Nor
does Strickland require defense counsel to present
mtigating evidence at sentencing in every case. Both
conclusions would interfere with the "constitutionally
protected independence of counsel"™ at the heart of
Strickland, 466 U S., at 689, 104 S.Ct. 2052. We base
our conclusion on the nuch nore limted principle that
"strategic choices nmade after |less than conplete
i nvestigation are reasonable" only to the extent that
"reasonabl e professional judgnments  support t he
l[imtations on investigation.” Id., at 690-691, 104
S.Ct. 2052. A decision not to investigate thus "nust
be directly assessed for reasonableness in all the
circunstances." 1d., at 691, 104 S.Ct. 2052.

Wggins v. Smith, 539 U.S. 510, 533 (2003).

Despite the tone of Ponticelli’s brief, the Circuit Court
entered a 29-page order which discussed the various clains of
i neffectiveness in detail, and rejected each one of themfinding
that Ponticelli had failed to establish the prejudice prong of

the two-part Strickland standard. To the extent that Ponticell

inplies that the trial court found that trial counsel’s
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performance was deficient, that avernment is based on an out-of-
context quotation from the conclusion of the trial court’s
order. What the trial court actually did was state that counse

did not discover certain things -- however, the court then
gquoted a lengthy portion of counsel’s penalty phase closing

argunment, and concl uded t hat:

[t]he Defendant was able to <call nunmerous new
witnesses to testify at the post-conviction relief
heari ng and was able to construct a nore conprehensive
penal ty phase case with the benefit of hindsight and
time. The Court finds that penalty phase counsel
presented nmuch the sanme picture of the Defendant and
his drug usage at trial despite his struggle with a
client who stubbornly refused to assist him

(R1964). The fundanmental, over-arching fact is that Ponticelli
refused to cooperate with his attorney, and, while he refuses to

recognize it, that fact undermines his ineffectiveness claim?

In denying relief on the penalty phase clains, the tria

court hel d:

Di scussi on of the Lay Wtness Testi nony

The lay witnesses offered at the post-conviction
hearing were all well known to the Defendant.
Unfortunately, the Defendant, who was conpetent,
capabl e of assisting counsel, and knew how to contact

“ OfF course, an ineffectiveness claim does not |ie when the
client kept the facts upon which the claimis based from his
att orney. Cherry v. State, 781 So. 2d 1040 (Fla. 2000);

Marquard v. State/ Moore, 850 So. 2d 417 (Fla. 2003).
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the lay wtnesses, stubbornly refused to assist
counsel even after being informed that he faced the
death penalty. Even if penalty phase counsel erred in
failing to discover the lay witnesses offered at the
post-conviction proceedings, the Defendant did not
establish that he was prejudiced by counsel's failure
to offer their testinony.

Many of the trial wi tnesses sanitized their own
drug activity at trial,[FN2] but their post conviction
relief testinmobny remained constant regarding the
mat eri al details of the Defendant's involvement in the
murders. The testinony at both the trial and the post-
conviction relief hearing was also consistent
regardi ng the Defendant's severe drug addicti on.

At trial, Turner and Leonard testified to the
Def endant's drug usage and reaction to cocaine,
i ncluding the Defendant's paranoi a. The Defendant was
able to offer post-conviction testinony confirmng
that the Defendant used drugs late the prior night or
early the norning of the nurder and that the Defendant
consuned a small amunt of cocaine with the victins
the night of the nurders. The |lay w tnesses, however,
did not inmprove much on the picture painted at the
trial of the Defendant's drug usage the night of the
mur der because that know edge was hel d exclusively by
t he Defendant and perhaps the deceased victins. The
bul k of the Defendant's drug usage the night of the
murder |ikely occurred near or after the nurder when
t he Defendant had access to the victins' cocaine.

In fact, the lay witnesses only further buttressed
trial counsel's argunments during the penalty phase
t hat the Defendant was a bright young man, adopted by
a good famly, who led a relatively happy and
uneventful childhood until he began to use drugs. If
anyt hing, these witnesses establish that the Defendant
escaped the horrendous effects of a drug addiction
during his | ate teenage years when he left New York to
live in Silver Springs Shores only to return to his
addi ction after leading a quiet productive life in
Fl ori da.

The lay wtnesses would also negate the
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Def endant's argunment at the penalty phase that the
Def endant had no prior crimnal history and that his
drug activity after he returned from New

[ FN2] The Def endant knew the w tnesses were
testifying falsely at trial and could have
corrected that testinony. The |lay w tnesses'
incentives to sanitize their drug usage had
di m nished with tinme because they were nore
mat ure and no | onger had to answer to their
parents and/or no |onger faced crimnal
penal ties.

York was an aberration in the life of a person who
was quiet, kind and lived a life of integrity. At
trial, counsel made a very conpelling argunment: "I do
not see how you can take sonebody who, prior to
Septenber of 1987, had no history, not only no
crimnal history-no crimnal history, based on what
his father told you, but no history of cocaine use,
and then say, because of the cocaine use continued for
three to four weeks, that you can disregard 20 years
of essentially noncrimnal behavior and say that you
shoul d ignore or that you should find, as unworthy of
consideration, the mtigating factor that he had no
significant crimnal history .... | subnmt to you that
the kind of person who was described to you by his
friends and by his father, Tony Ponticelli, that the
ki nd of person Tony Ponticelli was prior to the fall
of 1987, is sonebody who, w thout the influence of
cocai ne, w thout the involvenent that he had, that
that is a life that is worth saving; that that life
can have nmeaning." Wiile in Florida the Defendant had
the support and Ilove of his parents and had
established hinmself wth friends and enploynent.
I nstead of being a young man who naively experinented
with drugs for short period of tinme, the lay w tnesses
presented at the evidentiary hearing portray the
Def endant as a man who escaped the ill effects of
drugs for a substantial period of tinme in Florida and
then returned to a habit he knew was evil.

Nor did counsel's failure to provide the information
known by the lay wtnesses to the penalty phase
expert, Doctor MIIls, prejudice the Defendant. As wil |
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be seen in the discussion of the nental health
experts, Doctor MIls knew of the Defendant's drug
addiction and testified that the Defendant woul d have
still suffered fromthe sane effects of the drugs even
if he had taken no drugs the day of the nurder.

Di scussion of the Mental Health Testi nony

In its witten closing argunment, the State of
Fl orida argues that the witten reports of the four
experts who exam ned the Defendant prior to trial
continue to speak volunes today regarding the
Defendant's nmental health status at the time of the
of fenses and at the tinme of trial. The Court agrees.
The reports denmponstrate that the Defendant's nenory
was vivid and accurate at the time of trial and the
reports are replete with statenments Defendant nade to
the experts indicating he net the conpetency criteria,
did not suffer from brain damage or nmental inpairnent;
had the ability to comunicate; and had the ability to
assi st penalty phase counsel if he chose to do so.

At the post-conviction proceeding, the State of
Florida offered the testinony of Doctor Thomas Wayne
Conger who testified as an expert in <clinica
psychol ogy, neuropsychol ogy and forensic psychol ogy.
The Doctor has had a clinical practice for over thirty
years and evaluated persons on a daily basis. The
Doctor reviewed the expert reports generated at the
time of trial and nmuch of the evidence and conducted a
neur opsychol ogi cal evaluati on of the Defendant over a
period of two days.[ FN4]

[FNd] At the evidentiary hearing, the
Def endant suggested through questioning that
the Doctor failed to take into consideration
factors that rendered the testing conditions
i nadequat e. The Def endant showed no signs of
stress or fatigue and was even able to make
smal | talk and joke with the eval uator and
others. The Court finds that the facility
and the condi ti ons for testing were
adequat e.
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The Court agrees with Doctor Conger's findings and
concl usions, including the Doctor's findings that the
Def endant was functioning well intellectually and
cognitively. There was no evidence of any significant
cognitive dysfunction that the Doctor could see when
interviewing and interacting with the Defendant. The
Doctor also noted that the Defendant's 1Q is within
normal limts, that was there no evidence that the
Def endant had any significant behavioral problens as a
child; and that the Defendant was a good student up to
that point in school when he admttedly quit putting
forth effort. The Doctor discounted the Defendant's
claims of brain inmpairment including his clains of
anoxia and |ead poisoning. The Court agrees wth
Doctor Conger and finds that the Defendant does not
suffer frombrain inpairnent, is of average intell ect
and functions within normal limts intellectually and
cognitively.

The Court also agrees wth Doctor Conger's
findings that the Defendant's behavior the night of
the murder denonstrated | ogical and sequenti al
thinking which was notivated by the Defendant's
personal self-interests. Doctor Conger based this
finding on the fact that the Defendant showed the gun
to others and told them that he was planning to kil
the victinms and to take their drugs and nobney in
advance of the nurders; the Defendant feigned cocaine
sales in a ruse to placate the victinms prior to the
mur ders; the Defendant asked for a phone number from
one group of young nen and | ater used a pay phone to
call his friend Joey Leonard to arrange a ride and
pl ace to go in advance of the nurders; the Defendant
drove the victins' autonobile to a renmpote |ocation
tossed the keys in the woods and | ater di sposed of the
mur der weapon by giving it to his friend Leonard; the
Def endant went to Dotson's house and requested
assi stance in washing the clothes he wore during the
mur der; the Defendant inquired whether a person could
survive with a shotgun wound to the head; the
Def endant told one of young nmen that he beat one of
the victinms who was still mpaning after the bullets
were spent; the Defendant asked Dotson if he had spoke
to others about the nurder or was going to turn him
in; the Defendant discussed an alibi; the Defendant
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t el ephoned his nmother to tell her he was with friends
and woul d be late; and the Defendant was able to give
t he young nmen who gave hima ride directions to his
parents' house. Both the Doctor, and the Court, also
found it especially telling that although the
Def endant appeared to be "buzzed", he was able to
conmmuni cate sensibly with the young nen. The Def endant
not only had the ability to plan, he had the fluidity
to change those plans when the situation required it.
Even after the nurders were conmtted and the
Def endant continued to operate under the influence of
drugs, the Defendant had the ability to reflect on his
deeds and his situation and to continue to inquire and
to plan alternatives. He attenpted to avoid detection
and escape puni shnment by burning his clothes,
di scussed the possibility of fleeing the country and
inquired whether the surviving victim (whom he
referred to as the "alligator”) had di ed.

The Defendant's experts nmade nuch of the
Defendant's religiosity and behavior in jail and
concluded that the Defendant was delusional and/or
psychotic and hallucinating while inprisoned, but
Doct or Conger rejected this finding.[FN5] The
Def endant was religiously preoccupied and those who
had contact with him noticed that preoccupation. The
Def endant, however, was introduced to religion by his
father during a very intense period of his life and
his response to that religious influence was
understandably intense as well. VWhile the Court
under stands that the Defendant's religious beliefs and
practices appeared to be unr easonabl e and
abnormal [ FN6] to seasoned professionals, the Court
beli eves that the Defendant's search for God and the
Def endant's beliefs and practices, while inmmature,
were a genuine part of the Defendant's faith which he
openly shared with others. Despite his religiosity,
t he Defendant still had the ability to schenme and pl an
and cover his deeds (see prisoner, Dennis Freeman's
trial testinony regarding the Defendant's production
of the map) and still had the ability to assist
counsel when he chose to. The Court agrees with Doctor
Conger and finds that the Defendant's religiosity was
not the result of a nental defect/disorder, psychosis,
del usi ons or hal |l uci nati ons.
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[FN5] The Defendant did not establish
accurate tinme frames when the letters were
witten and the behaviors were observed in
relation to the Defendant's trial.

[ FN6] While the Court will not discuss every
nuance in the testinmony of the lay
w tnesses, the Court was not disturbed by
that testinmony regarding the Defendant's
audi bl e prayers and conversations with God.
VWi | e nost persons are probably nore private
t han the Defendant, mankind has prayed and
conversed with their gods since the
begi nning of tine. Nor was the Court
di sturbed by the fact that the Defendant
wore a towel on his head (which is no
different than other religious custons and
practices such as wearing a cross or
kneeling to pray); the fact that the
Def endant saw Christ in the nmoon (grown nen
have been making out shapes of aninmals,
persons or objects in the stars, the noon
and the clouds since the beginning of tine);
or the fact that the Defendant had numerous
Bi bl es (which the Defendant |ikely acquired
to share or to use to witness to others).

Doctor Conger found that the Defendant's
ability to think was not comprom sed and that the
Def endant was conpetent, was able to assist counse
and di d assist counsel during the proceedi ngs when he
chose to. The Doctor noted that the Defendant had the
ability to mani fest appropriate courtroom behavi or and
that there was no evidence he acted inappropriately
during the nental health evaluations or at trial. The
Doctor found that the evidence did not reflect an
extreme enotional or nental condition and that the
Def endant had the capacity to appreciate the
crimnality of his conduct and to control his conduct
to the requirenents of the |law. [ FN7] The Doctor based
this finding on the fact that the Defendant had an
established plan to kill the victinms, sought to avoid
detection and -engaged in goal-oriented behavior
before, during and after the hom cides. Both the
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Doctor and the Court found that if there was any brain
danage it was not at a level which would affect the
Def endant's conpetency to proceed, sanity or the
statutory mtigators.

[ FN7] Although the Court agrees with the
Doctor's concl usions, when cross-exam ned,

it was clear that the Doctor did not have a
wor ki ng knowl edge and was unable to define

the statutory mtigating factors.

(R1949-51, 1957-61).

Those findings of fact and concl usions of |aw are supported
by conpetent substantial evidence, are in accord with settled

Florida | aw, and should not be di sturbed.

I11. THE GUI LT STAGE | NEFFECTI VE ASSI STANCE
OF COUNSEL CLAI Ms.

On pages 80-92 of his brief, Ponticelli argues that he
received ineffective assistance of counsel during the quilt
stage of his capital trial. The Circuit Court conducted an
evidentiary hearing on the various ineffective assistance of
counsel clainms, and, follow ng the conclusion of that hearing,
denied all relief.

A. The conpetency to stand trial
i ssue.

On pages 81-83 of his brief, Ponticelli argues that tri al
counsel was ineffective in investigating “information relating

to [his] conpetency to proceed at the time of trial.” The
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substantive inconpetency claimwas raised on direct appeal and
deci ded adversely to Ponticelli. This Court held:

Ponticelli first clains that the trial court erred in
finding him conpetent to stand trial because one of
the three experts appointed to examne himtestified
that in his opinion Ponticelli was inconpetent.
Al though Dr. MIls testified that Ponticelli was not
conpetent to stand trial because he suffered from
del usi onal thought processes, both Dr. Poetter and Dr.
Krop testified that he was conpetent.

It is incunmbent upon the trial court, as finder of
fact in conpetency proceedings, to consider all the
evi dence presented and to render a decision based on
that evidence. Carter v. State, 576 So. 2d 1291 (Fl a.
1989), cert. denied, 502 U.S. 879, 112 S.Ct. 225, 116
L.Ed.2d 182 (1991). However, where there is
conflicting expert testinony on conpetency, it is the
court's responsibility to resolve the disputed factual
issue. Fowler v. Sate, 255 So. 2d 513, 514 (Fla

1971); King v. State, 387 So.2d 463 (Fla. 1st DCA
1980). Absent a showi ng of abuse of discretion, the

decision of the trial court on such matters wll be
upheld. 576 So.2d at 1292. The record contains
sufficient evidence that Ponticelli understood the

charges agai nst himand could assist in his defense to
support the trial court's ruling.

Ponticelli v. State, 593 So. 2d 483, 487 (Fla. 1991).
Ponticelli raised a substantive claim of inconpetency as
Claim XIl of his postconviction notion, and the Circuit Court
denied that claim on procedural bar grounds because it was
rai sed and addressed on direct appeal to this Court. (R1683). In
an effort torelitigate this claim Ponticelli has recast it as
a claimof ineffectiveness of counsel. However, Florida lawis
wel |l -settled that a procedurally barred claimcannot be recast

as a claim of ineffective assistance of counsel and thereby
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avoid the preclusive effect of a procedural bar. Ki ght v.
Dugger, 574 So. 2d 1066 (Fla. 1990); Medina v. State, 573 So. 2d
293 (Fla. 1990); Kelley v. State, 569 So. 2d 754 (Fla. 1990);
Clark v. State, 460 So. 2d 886 (Fla. 1984); Johnson .
Wai nwight, 463 So. 2d 207 (Fla. 1985). The coll ateral

proceeding trial court found that Ponticelli presented no
evi dence during the postconviction proceeding which called the
conpetency determ nation into question, stating:
Plaintiff’s new expert on cocaine intoxication, Dr.
Herkoff, testified at the evidentiary hearing that
given all of the new evidence on Defendant’s all eged
use presented at the evidentiary hearing, he could not
express the opinion that Defendant was insane at the
time of the nurders.
(R1740). If there is nothing to call the previous conpetency
determ nation into question, and that is the finding of fact by
the Circuit Court, then the ineffective assistance of counse
claim fails for Jlack of evidentiary support. Mor eover,
Ponticelli refused to divulge his drug history to trial counsel,

as the Circuit Court found.'™ (R1741-43). And, there was no

evidence presented at the evidentiary hearing to support the

idea that Ponticelli was suffering from “cocai ne psychosis” --
in fact, Ponticelli’s hand-picked expert testified that he could
15 Ponticelli cannot base an ineffective claimon facts that he
conceal ed fromcounsel. Cherry, supra; Marquard, supra.
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not express the opinion that Ponticelli was suffering from
cocai ne psychosis at the time of the nurder. (R1741). The
i neffective assistance of counsel claimrelating to Ponticelli’s
conpetency to stand trial has no factual basis, and is not a
basis for relief.

B. The “trial defense” sub-clains.

On pages 83-92 of his brief, Ponticelli argues that trial
counsel failed, in numerous ways, to provide effective
assi stance of counsel at the guilt stage of his capital trial.
To the extent that Ponticelli clainms that trial counsel was
ineffective in the presentation of a voluntary intoxication
defense, the «collateral proceeding trial court nade the
following findings of fact:

(1) Trial Counsel testified during the evidentiary

hearing that he considered presenting a voluntary

i ntoxi cati on defense. However, because he had no

evidence that the Defendant was under the influence of

drugs or alcohol at the tinme of the nurders, or that

he had wused drugs or alcohol on the day of the

mur ders, he was unable to present the defense.

(2) Trial Counsel in fact had no evidence available to

him that the Defendant was under the influence of

drugs or alcohol at the time of the nurders, or that

he had used drugs or alcohol on the day of the

mur ders.

(3) Defendant could have, but chose not to, inform

Trial Counsel of his alleged drug use on the day of

t he nurders.

(4) Defendant was found conpetent to stand trial by
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the Trial Judge in 1988 after three out of four nental
health experts found Defendant conpetent. [footnote
omtted]
(5) Trial Counsel had insufficient evidence to support
the defense because of Defendant’s refusal to
cooperate with himto establish that Defendant was so
intoxicated at the time of the nurders that he was
unable to form the intent necessary to commt first
degree nmurder. [footnote omtted]
(R1742). Those findings are supported by the record, and should
not be disturbed. To the extent that further discussion is
necessary, it stands reason on its head to suggest that counse
can be “ineffective” for not presenting facts that were
affirmatively kept from him by his client. Cherry, supra;

Mar quard, supra.

Ponticelli also claims that counsel was ineffective for
presenting “inconsistent” defenses based on theories of
reasonabl e doubt and voluntary intoxication. The coll ateral

proceeding trial court found as fact that trial counsel did not
concede Ponticelli’s quilt. (R1739). In addition to the
findings set out above, the Court also found that:

(5) Based upon the evidence available to him Tria

Counsel made the tactical decision to present the
seem ngly inconsistent defenses of reasonable doubt
and insanity.

(6) Plaintiff’s new expert on cocaine intoxication,
Dr. Herkoff, testified at the evidentiary hearing that
given all of the new evidence on Defendant’s all eged
cocai ne use presented at the evidentiary hearing, he
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could not express the opinion that Defendant was
insane at the time of the nurders.

(7) Even if Trial Counsel’s actions were deficient for
presenting the seenm ngly inconsistent defenses during
openi ng statenent, those actions -- based upon the
testimony of Defendant’s own expert -- could not be
consi dered prejudicial.

(R1740). Under the facts of this case, counsel had no choi ce but

to attenpt to walk the line between two seem ngly inconsistent

def enses. Counsel was forced, by Ponticelli’s own actions, to
wal k a tightrope -- there was no deficient performnce by
counsel, nor did Ponticelli suffer any prejudice. Cherry,

supra; Marquard, supra.

Ponticelli also asserts that trial counsel was ineffective
because he “vouched” for the credibility of wvarious State
W t nesses. The trial court resolved this issue adversely to
Ponticelli, making the follow ng findings:

(1) Trial Counsel’s statenent regarding the West

Virginia W t nesses’ credibility was made in

conjunction with his argunent that the blood they saw

on Defendant came from a wound on his hand.

(2) Trial Counsel did not know that the remainder of

Edward Brown’'s or Brian Burgess’ testinmony was

anyt hi ng other than credible.

(3) Defendant could have told Trial Counsel that

Edward Brown’s and Brian Burgess’ testinony was not

conpletely truthful, but did not.

(4) The Trial Court found Defendant conpetent to stand
trial in 1988 after three of the four nental health
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experts who exanm ned himtestified to his conpetency.
[ footnote om tted]

(5) Because Trial Counsel had no way of know ng that
Edward Brown and Brian Burgess’ testinmony was untrue
on the issues of neeting the Defendant and drug use,
his statement on <closing argunment about their

credibility on an unrelated matter cannot be
consi dered deficient.

(R1749-50). To the extent that Ponticelli clains that counse
“effectively” entered a guilty plea to nurder, that claimhas no

basi s. Li kew se, Nixon v. State, 758 So. 2d 618 (Fla. 2000),
rev’ d., Florida v. Nixon, 543 U S. 175 (2004), does not conpel a
different result. Ponticelli’s own actions hanpered the
presentation of his defense, and he has no basis for conplaint.

Ponticelli also claims that counsel was ineffective for
“allowing Inv. Minster to be excluded from the rule” of
sequestration. The collateral proceeding trial court made the
follow ng findings:

(1) Trial Counsel testified at evidentiary hearing

that he did not object to Investigator Minster’s

presence at trial because he could find no reason to

object and, if he did, it was likely the Trial Judge

woul d al l ow his presence anyway.

(2) Under the law on witness sequestration in effect

in 1988, the Trial Court had broad discretion to all ow

witnesses to attend trial; detectives in particular

were often allowed to attend trial to aid the

prosecution in presentation of a case. [footnote

om tted]

(3) Trial Counsel namde a tactical decision not to seek
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| nvesti gator Bruce Munster’s exclusion fromtrial.

(4) Even if Trial Counsel’s decision not to object to

i nvestigator Bruce Munster’s presence at trial could

be seen as deficient, this deficiency would not have

prejudi ced the outconme of Defendant’s trial.

(R1743-44). In the face of those findings, Ponticelli can
denonstrate neither deficient performance nor prejudice as
requi red under Strickland v. WAshington. To the extent that
Ponticelli also claims that trial counsel “vouched” for
| nvestigator Munster’s credibility, the collateral proceeding
trial court found, as fact, that counsel’s statenents were not
“vouching” for the wtness, and, noreover, even if they were,
t hose statenents represented neither deficient performance nor
prejudi ce. (R1748).

Wth respect to the claim that trial counsel “conceded”
guilt by “conceding” the accuracy of Freeman’s testinony, that
claim proves too nuch. The part of counsel’s closing argunent
set out in Ponticelli’s brief falls short of being a
“concession” to anything, and, in any event, Ponticelli was well
aware of what he had told Freeman, but apparently did not convey
that information to his attorney. Counsel cannot have been
i neffective when his client concealed facts fromhim especially

when those facts were uniquely within the defendant’s know edge.

Finally, on pages 91-92 of his brief, Ponticelli raises

89



various claims of ineffective assistance of counsel -- to the
extent that an issue concerning questions to wtnesses
concerning their “feelings” following Ponticelli’s incul patory
statenents to them those questions were not inproper, as the
trial court found. (R1679). Wth respect to the claim that
counsel should have questioned one of the paranedi cs who treated
Ponticelli’s victinms about his use of a drug called Narcan, no
testinony was elicited on this issue at the evidentiary hearing,
as the trial court found. (R1744). This claim was properly
deni ed based upon a failure of proof. And, as the trial court
found, the paranedic testified “that Narcan was adm nistered to
counteract the effects of narcotics,” and the jury could infer
fromthat testinony that the victimhad narcotics in his system
(R1744) .

Wth respect to the laundry list of alleged deficiencies on
the part of counsel set out on pages 91-92 of Ponticelli’s
brief, the mere listing of clained shortcom ngs does not suffice
to properly brief those "“issues” on appeal from the denial of
collateral relief. The purpose of an appellate brief is to
present | egal argunent and authority, not to nerely list alleged
errors and expect the Court to brief the issue for counsel

Bryant v. State, 901 So. 2d 810, 827-828 (Fla. 2005), citing,

90



Duest v. Dugger, 555 So. 2d 849, 852 (Fla. 1990). This laundry
list approach to appellate practice does not fairly present
anything to this Court, and this Court should not consider these
clainms. In any event, Ponticelli has not denonstrated how any of
these matters anount to error, and, because that is so, counse

cannot have been ineffective for *“failing” to object to
meritless claims.' Thonpson v. State, 759 So. 2d 650, 665 (Fla.
2000) .

V. THE AKE V. OKLAHOVA CLAI M’

On pages 92-94 of his brief, Ponticelli argues that he did
not receive “conpetent” assistance from his nental state
expert.'® This claim is not a basis for relief because
Ponticelli has failed to carry his burden of proof -- the
col | ateral proceeding trial court found that not even

Ponticelli’s new expert was of the opinion that Ponticelli was

%The various clains concerning the suppression of various
statenents were litigated on direct appeal and deci ded adversely
to Ponticelli. Ponticelli v. State, 593 So. 2d at 487-88.

YThis is not a true Ake claim which would require the
def endant to show that a tinely request for expert assistance
had been unreasonably denied with the result that the proceeding
was fundanentally unfair. Ake v. Oklahoma, 470 U S. 68 (1985).

Ake is purely a due process decision that has no Sixth
Amendment conponent. See, infra, n.19.

BThis claimwas raised as claimXXIV in Ponticelli’s notion.
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insane at the tinme of the nmurders (R1740), and that there has
been no evidence presented that Ponticelli was suffering from
cocai ne psychosis at the tinme of the nurders. (R1741). Finally,
as the trial court further found, Ponticelli affirmatively kept
his drug use history fromtrial counsel, even though he could

have revealed those facts had he chosen to do so. (R1742).

Ponticelli’s own refusal to cooperate with counsel, not sonme act
or om ssion on the part of counsel, influenced the case that was
presented at trial. (R1742). Ponticelli is not entitled to
relief.?*®

V. SUMVARY DENI AL OF VARI OQUS

CLAI MS WAS PROPER
On pages 94-100 of his brief, Ponticelli clainms that the
collateral proceeding trial court erroneously decided various
claims w thout an evidentiary hearing.

A. The conpetency to stand trial
claim

On pages 94-95 of his brief, Ponticelli argues that he was
“inconpetent” during trial and sentencing. This claim was

rai sed and addressed on direct appeal, and this Court decided

(R1432) .

19 In any event, Ake has no Sixth Amendnment conponent. Ake v.
Ckl ahoma, 470 U. S. 68, 87 n. 13 (1985). That decision is based
squarely and exclusively on the due process clause of the Eighth
Amendment .
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the issue adversely to Ponticelli. Ponticelli v. State, 593 So.

2d at 487. Because this claimhas already been decided, it is
procedurally barred from relitigation in a Florida Rule of
Crim nal Procedure 3.851 notion. Ferrell v. State, 30 Fla. L.
Weekly S451, ~ (Fla. June 16, 2005); Rodriguez v. State, 30
Fla. L. Wekly S385, @ (Fla. May 26, 2005). Ponticelli has not
even acknow edged that this claimwas decided on procedural bar
grounds by the trial court, and has advanced no reason to
support his claimthat the denial of relief on those grounds was
incorrect.® The trial court properly entered a sunmary deni al
of this procedurally barred claim
B. The “jail house agent” claim

On pages 95-98 of his brief, Ponticelli argues that he was
entitled to an evidentiary hearing on his claim concerning a
“jail house agent.” This claim was raised as Claim XVIII in
Ponticelli’s Rule 3.851 notion, and was summarily deni ed by the
col l ateral proceeding trial court because this claimcould have
been but was not raised at trial or on direct appeal from

Ponticelli’s conviction and sentence. (R1685). That result

2 To the extent that Ponticelli’s brief contains assertions that
various information concerning his drug use could have been
di scovered at the tinme of trial, that claimis rebutted by the
findings of the trial court that Ponticelli refused to tell
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follows |ong-settled Florida procedural bar |aw, and should be
affirmed in all respects.

C. The Caldwell v. M ssissippi
claim

On pages 98-99 of his brief, Ponticelli clainms that he is
entitled to relief based upon a “violation” of Caldwell v.
M ssi ssippi, 472 U. S. 320 (1985). This claim was raised as
Claim XXIX in Ponticelli’s Rule 3.851 nmotion, and 1is
procedurally barred, as the trial court found, because it could
have been but was not raised on direct appeal. That procedura
bar finding is in accord with settled Florida |law, and shoul d
not be disturbed.® Elledge v. State/Crosby, 30 Fla. L. Weekly
S429,  (Fla. June 9, 2005); Rodriguez v. St at e/ Cr osby, 30
Fla. L. Weekly S 385, @ (Fla. May 26, 2005); and Wndom v.
State, 886 So. 2d 915, 930 (Fla. 2004).

D. The “burden shifting jury

trial counsel about his drug use history. (R1739-41).

“To the extent that Ponticelli includes a one-sentence
i neffective assistance of counsel argunent, such is insufficient
to brief such a claim and, in any event, Caldwell is
i napplicable under Florida’ s capital sentencing schene.

Cal dwell v. M ssissippi, 472 U. S. 320 (1985). Moreover, this
claimis nothing nore than the inproper recasting of a barred
merits claimas one of ineffective assistance of counsel. Such
is, of course, inproper. Robinson v. State, 30 Fla. L. Wekly
S576, 579 (Fla. July 7, 2005); Rodriguez v. State, 30 Fla. L
Weekly S385, 393 (Fla. May 26, 2005).
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instruction” claim

On page 99 of his brief, Ponticelli argues that the penalty
phase jury instructions “shifted the burden of proof” to himto
prove that death was not the proper sentence. This claimis
procedurally barred because it could have been but was not
raised on direct appeal, as the collateral proceeding trial
court correctly found. (R1689). Denial of this claim on
procedural bar grounds is in accord with settled Florida |aw
and shoul d not be disturbed. #

E. The “over br oad jury
instruction” claim

On page 100 of his brief, Ponticelli clainms that the jury
instruction given on the “nurder for pecuniary gain” aggravator
is invalid. This claimwas raised as Claim XXXl in Ponticelli’s
motion. As the collateral proceeding trial court found, this

claimis procedurally barred because it could have been but was

not raised on direct appeal. (R1689). Ponticelli’s alternative

To the extent that Ponticelli includes a one-sentence
argument alleging ineffective assistance of counsel, such is
insufficient to brief a claim of any sort, and, noreover, is
not hing nore than the inmproper re-pleading of a barred nerits
claimas one of ineffective assistance of counsel. Robinson v.

State, 30 Fla. L. Wekly S576, 579 (Fla. July 7, 2005);
Rodriguez v. State, 30 Fla. L. Wekly S385, 393 (Fla. May 26,
2005) . Moreover, this claim has no |egal basis. Boyde v.
California, 484 U S. 370 (1990); Blystone v. Pennsylvania, 494
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i neffective assistance of counsel argunent, which consists of
one sentence, is insufficient to brief the issue, and, in any
event, is nothing nore than an attenpt to cast a barred nerits
claim as one of ineffective assistance of counsel - - such an
i neffectiveness claimwas not raised in the 3.851 notion, and
cannot be raised here for the first tinme (1472-73). And,
wi t hout waiving the procedural bar, this claim has no nerit.
Rodriguez v. State, 30 Fla. L. Wekly S385, = (Fla. May 26,

2005) .

CONCLUSI ON

VWHEREFORE, based upon the foregoing argunents and
authorities, the Appellee respectfully requests that all
requested relief be denied.
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