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STATEMENT OF THE CASE AND FACTS

Petitioner Beber was originally charged with two counts of
capital sexual battery (counts one and four), three counts of |ewd
or lascivious nolestation (counts two, five and six), one count of
soliciting lewd or |ascivious conduct (count three), one count of
lewd or |ascivious exhibition (count seven), and two counts of
provi di ng obscene material to a mnor (counts eight and nine).
(Vol. I, R98-100)

On April 19, 2002, a hearing took place on the State’s Notice
of Intent to Present Child Victim Hearsay pursuant to section
90.803(23), Florida Statutes. (Vol. 1, R3-58; 109-111) The
victims nother, [ NAME REMOVED TO PROTECT THE CH LD VICTIM,
testified that she confronted her son [ NAVE REMOVED TO PROTECT THE
CH LD VICTIM concerning an inappropriate note referencing sex
whi ch had been found under his pillow (Vol. |, R6-7) Wen asked
who taught himsuch things, he eventually acknowl edged that it was
Beber, who was [NAME REMOVED TO PROTECT THE CH LD VICTIM's
not her’s boyfriend. (Vol. I, R7-9) \Wen asked what Beber did to
him [NAVE REMOVED TO PROTECT THE CHI LD VICTIM cried that Beber
had touched his private. (Vol. |, R9)

Gayna Hansen of the Wiesthoff Hospital Child Protection Team
(CPT) also testified at the hearing. (Vol. |, R27) Her testinony
related to an interview she had conducted with [ NAME REMOVED TO

PROTECT THE CH LD VICTIM on June 21, 2001, which was vi deotaped



and published to the court. (Vol. I, R30; 43)

In the tape, seven year ol d [ NAME REMOVED TO PROTECT THE CHI LD
VICTIM stated that Beber touched his private when he was staying
over at his grandnother’s house. (Vol. V, T358) He described an
i ncident when he had to go the bathroom and Beber was taking a
shower. [ NAME REMOVED TO PROTECT THE CHI LD VICTIM stated that the
shower curtain was open a little bit and that Beber was touching
hi msel f and that he heard Beber say that stuff was com ng out of
his private. (Vol. V, T364-366) [ NAME REMOVED TO PROTECT THE CHI LD
VICTIM also told Hansen that Beber got into the bathtub with him
and t hat Beber put his nouth on [ NAME REMOVED TO PROTECT THE CHI LD
VICTIM’s private and “went |like this with his nouth closed.”
(Vol. V, T372) He also stated that Beber put his nmouth on [ NAME
REMOVED TO PROTECT THE CHILD VICTIM's private two tines, once in
t he bat htub and once in the living room (Vol. V, T379-380) [ NAME
REMOVED TO PROTECT THE CHI LD VICTIM also indicated a tinme when
Beber made him touch Beber’s private with his hand and shake it.
(Vol . V, T374) [ NAME REMOVED TO PROTECT THE CH LD VICTIM stated
al so that Beber showed him magazi nes and videos that had naked
people in them and that Beber took his private out and shook it
while he watched the video. (Vol. V, T386) [NAVME REMOVED TO
PROTECT THE CHILD VICTIM was six years old when the incidents
occurred.

The lower court ruled that the statenents to both [ NAVE



REMOVED TO PROTECT THE CHI LD VICTIM and Hansen were adm ssible

under section 90.803(23), Florida Statutes, finding that:
— the court wll find that neither the source
of the information or the nethodol ogy of the
circunstances by which the statenent was
reported indicated a |ack of trustworthiness.

Second, the court will find that the

time, ~content, and circunstances of the
statenment provided sufficient safeguards of
reliability.

(Vol. I, R56)

Beber was tried on June 10, 2002, through June 13, 2002. At
trial, [NAVE REMOVED TO PROTECT THE CHI LD VICTIM testified that
Beber pulled down [NAME REMOVED TO PROTECT THE CHILD VICTIM's
pants and underpants, touched [ NAME REMOVED TO PROTECT THE CHI LD
VICTIM’s private with his hand and shook it up and down. (Vol.
|V, T267) He stated that Beber touched his own private and woul d
shake it up and down. (Vol. IV, T267; 269-270) He also said that
Beber got into the bathtub with him and touched him (Vol. 1V,
T270) The State asked [ NAME REMOVED TO PROTECT THE CHILD VICTIM i f
Beber had ever touched [ NAME REMOVED TO PROTECT THE CHILD VICTIM ' s
private with his nmouth to which the defense objected and the
obj ection was sustained. (Vol. IV, T270) He did not know if Beber
ever touched himw th anything else. (Vol. IV, T270) In addition,
[ NAVE REMOVED TO PROTECT THE CHILD VICTIM testified that he
wat ched dirty novies with Beber and that he found or saw dirty

magazi nes. (Vol. 1V, T271-272) On cross-exam nation, [ NAVME REMOVED

TO PROTECT THE CHI LD VICTIM was asked whet her Beber ever touched
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himw th anything other than his hands to which [ NAME REMOVED TO
PROTECT THE CHI LD VICTIM responded no. (Vol. 1V, T285)

Detective John Ackerman of the Rockl edge Police Departnent
testified that Beber deni ed nol esting [ NAME REMOVED TO PROTECT THE
CH LD VICTIM but he did admt taking a bath wwth him (Vol. V,
T330) Gayna Hansen also testified at trial and the vi deot ape of the
interview was played for the jury. (Vol. V, T336-393)

Judgnent of acquittal was granted as to count ei ght (providing
obscene material toa mmnor). (Vol. I, RL73; Vol. V, T444-445) The
jury found Beber guilty as charged in counts one, two, three, four,
five, seven and eight (previously count nine), and not guilty of
count six. (Vol. 11, R213-220) Beber was sentenced on August 12,
2002, to life for counts one and four, fifteen years for counts
two, three and seven, thirty years for count five and five years
for count eight, all to be served consecutively. (Vol. Il, R233-
239)

Beber appeal ed his convictions and sentences to the Florida
Fifth District Court of Appeal. The district court affirned all
convictions and sentences with the exception that it reversed and
vacat ed t he judgnent and sentence for count nine (providi ng obscene
material to a minor). Beber v. State, 853 So.2d 576 (Fla. 5'" DCA
2003). (See appendix) Notice to Invoke Discretionary Jurisdiction
was filed and this Court accepted jurisdiction on Decenber 18

2003.



SUMVARY OF THE ARGUMENT

The child hearsay statenment was sufficient on its own to
sustain Beber’s two convictions of capital sexual battery. The
out-of -court statenment was surrounded by circunstantial guarantees
of reliability and trustworthiness. The child hearsay exception
does not require consistency and it does not require corroborative
evidence as long as the child testifies.

Furthernmore, the child victinmis in-court testinony as to
whet her Beber placed his nmouth on the child' s penis was not a
direct contradiction to his out-of-court statenent. The child was
never directly asked and an ei ght year old child nay not connect a

mout h as sonmething with which he could be touched.



ARGUMENT

PO NT_ON REVI EW

THE DI STRI CT COURT CORRECTLY
AFFI RVED BEBER' S CONVICTIONS FOR
CAPI TAL SEXUAL BATTERY BASED SOLELY
ON THE CHLD WVICTIM HEARSAY
STATEMENT WHI CH WAS SUFFI CI ENT ON
I TS OAN TO SUSTAI N THE CONVI CTI ONS
DUE TO I TS SUFFI Cl ENT SAFEGUARDS OF
RELI ABI LI TY.

Petitioner argues that the district court erred in affirmng
his two convictions for capital sexual battery because the only
evi dence consisted of the child-victinis statement to a child
protection team worker which directly conflicted with his sworn
deposition and trial testinmony. Respondent disagrees.

St andard of Revi ew

Pursuant to Article V, section 3(b)(3), of the Florida
Constitution and Fl ori da Rul e of Appel | at e Procedure
9.030(a)(2)(A)(iv) this Court nmay have jurisdiction to review
decisions of the district courts of appeal that expressly and
directly conflict with a decision of another district court of
appeal or of the supreme court on the sane question of |aw
Respondent maintains as argued in the Respondent’s Brief on
Jurisdiction that no express or direct conflict exists with the
district court’s opinion and this Court’s decisions in State v.
Green, 667 So.2d 756 (Fla. 1995) and State v. Moore, 485 So.2d 1279
(Fla. 1986). Respondent therefore urges this Court to find that

review was inprovidently granted in the instant case.
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Shoul d this Court disagree,

the foll ow ng argunents are nade.

A question involving sufficiency of the evidence is a test of |egal

adequacy.

of the evidence to support a particular crimnal charge

guestion of lawand is therefore revi ewed de novo.

Ti bbs v. State, 397 So.2d 1120 (Fla. 1981). Sufficiency

790 So.2d 1194 (Fla. 1%t DCA 2001).

Section 90.803(23), Florida Statutes, provides in part:

Merits

(23) Hear say exception; statenent of child
victim - -

(a) Unless the source of information or
the method or circunstances by which the
statenent is reported indicates a lack of
trustworthiness, an out-of-court statenent
made by a child victim with a physical,
mental , enotional, or devel opnental age of 11
or | ess describing any act of child abuse or
negl ect, any act of sexual abuse against a
child, the offense of child abuse, the offense
of aggravated child abuse, or any offense
involving an unlawful sexual act, contact,
intrusion, or penetration performed in the
presence of, wth, by, or on the declarant
child, not otherw se adm ssible, is adm ssible

in evidence in any civil or crimnal
proceeding if:
1. The <court finds in a hearing

conducted outside the presence of the jury
that the time, content, and circunstances of
t he statenment provide sufficient safeguards of
reliability. In making its determ nation, the
court may consi der the nmental and physical age
and maturity of the child, the nature and
duration of the abuse or offense, the
rel ati onship of the child to the offender, the
reliability of the assertion, the reliability
of the child victim and any other factor
deened appropriate; and

2. The child either:

a. Testifies; or

is

a

Jones v. State,



The

vi deot aped st at enent

b. Is unavail able as a witness, provided
that there is other corroborative evidence of
t he abuse or offense. Unavail ability shall
include a finding by the court that the
child s participation in the trial or
proceeding would result in a substantial
i kelihood of severe enotional or nmental harm
in addition to findings pursuant to s.
90.804(1).

trial court in the instant case found the child s

made to child protection team worker Gayna

Hansen and the child' s statenent to his nother to be adm ssible

pursuant to this section. The court found that:

(Vol .

R145) Beber did not

Neither the source of the information,
nmet hodol ogy enployed by M. Hansen, nor
circunstances by which [NAVE REMOVED TO
PROTECT THE CHI LD VICTIM's statenent was
reported indicate a |lack of trustworthiness.
[ NAVE REMOVED TO PROTECT THE CHILD VICTIM' s
| anguage and deneanor during the interview
were consistent with that of a six-year-old
chil d. There was no evidence that [NAME
REMOVED TO PROTECT THE CHI LD VICTIM had been
coached or conditioned as to what to say.
[ NAVE REMOVED TO PROTECT THE CHI LD VICTIM had
not been interviewed numerous tines. [ NAMVE
REMOVED TO PROTECT THE CHLD WVICTIM's
description of what allegedly happened to him
consi st ed of childlike descri ptions.
Therefore, the Court finds that the tineg,
content, and circunstances of the statenents
made by [NAME REMOVED TO PROTECT THE CHI LD
VICTIM to M. Hansen provide sufficient
safeguards of reliability.

chal l enge this finding on appeal but

now argues that the statenent was rendered wunreliable and

i nadm ssi bl e as substanti ve evi dence by subsequent events.

Brief,

p.

12)

(Merits



The child victi mwas asked on direct exam nati on whet her Beber
had ever touched the child s penis with his mouth. (Vol. IV, T270)
The defense objected and the objection was sustained. When
questioned further whether Beber had ever touched the child s
private with anyt hi ng ot her than his hand, the child responded t hat
he did not know. (Vol. 1V, T270) On cross-exam nation when the
sane question was asked the child responded “no.” (Vol. 1V, T285)
In the video-taped interview of the child with Gayna Hansen the
child told Hansen after pronpting that Beber had put his nmouth on
the child s penis two tines, once in the bedroom and once in the
bathroom (Vol. V, T371; 379-380) Petitioner argues that the trial
testinmony constituted a denial that fellatio occurred and
therefore, the unsworn child hearsay statenent cannot formthe sole
basis of the conviction where there is no other corroborating
evi dence. He relies on State v. Moore, 485 So.2d 1279 (Fl a.
1986), wherein this Court held that prior inconsistent statenents
standi ng al one do not constitute sufficient evidence to sustain a
convi cti on.

It is the Respondent’s position that the child victims in-
court testinony was not a direct contradiction to the video-taped
interview as to whether Beber placed his nmouth on the child s
peni s. To “recant” nmeans to withdraw or repudiate formally and
publicly. Black’s LawDictionary at 1139 (5'" ed. 1979). The child

did not recant his prior testinony concerning the oral sex. The



child was never allowed to answer when asked this question.

It is entirely possible given his answers that the eight year
old child never nade the connection between being touched with a
hand and being touched with a nouth. dearly, he used child-Iike
descriptions in his statenent to Hansen. An eight year old may not
relate a nouth as sonething with which someone coul d be touched as
opposed to a hand or an object in the hand. This is nost clearly
denonstrated through the child s statenent to Hansen

M5. HANSEN: Di d he ever touch his private
wi th sonething el se?

[ NAVEE REMOVED TO PROTECT THE CHILD
VI CTI M LESEUER: Uh-uh

MS5. HANSEN:. Besides his hand? Not his
mouth or his private?

[ NAVEE REMOVED TO PROTECT THE CHILD
VICTIM LESEUER. WAit. Yeah, he put ny
private in his nouth.

M5. HANSEN. He put your private in his
nmout h?

[ NAVEE REMOVED TO PROTECT THE CHILD
VICTIM LESEUER (Nods head.)

(Vol. V, T370-371)

The prosecutor should have been allowed to lead in this
instance on direct exam nation so that the child could clarify.
I nstead, the defense attorney imediately objected before the
prosecutor even finished his question of whether Beber had ever
touched the child s penis with his nouth. (Vol. 1V, T270)
Qoviously, the defense attorney did not want the child to answer
t hat question because he knew it would have been yes. A negative

answer woul d have cl eared Beber of the sexual batteries.

10



It is the Respondent’s position that the child s in-court
testinony supports his out-of-court statenments. He testified in
court consistently as to all of the other charges he had all eged
out-of-court. (Vol. IV, T266-271) Petitioner touched the child s
private in both the bathroom and the living room Petitioner
masturbated the child in the living room Petitioner touched
himself in the living room Petitioner masturbated hinself,
Petitioner touched hinmself in the bathtub or shower and nast ur bat ed
hinmself. All of those in-court allegations clearly denonstrate the
reliability of the out-of-court statements. Although sonme of the
details of the nolestations nmay have been inconsistent, the child
never recant ed.

In the dependency case of Departnent of Health And
Rehabilitative Services v. MB., 701 So.2d 1155 (Fla. 1997), this
Court noted that there was an on goi ng debate about the reliability
of children s out-of-court statenents about sexual abuse. 1d. n.4.
This Court recogni zed a New Jersey Suprene Court case which stated
that “a child s out-of-court statenents are often nore reliable
than a child s in-court testinony due to the | apse of tine between
the assault and the trial as well as the stress of testifying,
especially when the defendant is a famly menber or authority
figure.” ld., quoting RS. v. Knighton, 125 N.J. 79, 592 A 2d
1157, 1163-1164 (1991).

In the instant case, the child was testifying to events that
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had happened two years previously when he was only six years ol d.
In addition, there had to be some friction within the famly
because Beber’s live-in girlfriend, who was the child s
grandnot her, testified on Beber’s behalf and stated that the
child s nother, her daughter, taught the child to grab his penis.
(Vol . VI, T510; 512-513) She adm tted on cross-exam nation that she
never call ed the Departnent of Children and Fam |ies or anyone el se
over the behavior. (Vol. VI, T515-516) She testified that the
child victimwas never |eft alone with Beber, even when Beber and
the child bathed together. (Vol. VI, T511-512; 529; 545) Because
the child was never given the opportunity to deny that Beber had
pl aced his nouth on his penis, it is the Respondent’s position that
the in-court testinobny was not inconsistent. Respondent admts
that there are sone mnor conflicts in the testinony as to be
expected froman eight year old testifying about several incidents
whi ch had taken place two years previously. However, the m nor
conflicts involved the details of the various nolestations, not
that they did not occur.

The standard of review is not whether a child victims
testinmony and out-of-court statenents contain any inconsistencies,
but whet her they were so anbi guous, so unreliable or so incredible
that no reasonable juror could find a defendant guilty beyond a
reasonabl e doubt. Means v. State, 814 So.2d 1136 (Fla. 1%t DCA

2002) . In the instant case, the inconsistencies were not
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incredible or unreliable due to the age of the child and the
surroundi ng ci rcunst ances of the events. The child often responded
with “I don’t know or that he could not renenber. He never
wavered that he was nolested and that it was Beber who nol ested
hi m It is entirely unreasonable that an eight year old child
woul d have the sexual knowl edge that this victimindicated both in
the out-of -court statenent and the in-court testinony unless he had
in fact been abused. It is highly unlikely that Beber did not put
his nmouth on the child s penis when quite clearly he bathed with
the child, masturbated in front of the child, touched the child s
peni s and made the child touch his penis on several occasions.
Petitioner contends that out-of-court statements contradicted
by trial testinmony are nothing nore than prior inconsistent
statenents that may not be used substantively as the sol e evidence
of guilt. First, it should be noted that this Court has refused to
establish “a bl anket rule that no conviction can stand based solely
on hearsay testinony.” Anderson v. State, 655 So.2d 1118, 1120
(Fla. 1995). Further, Petitioner’s reliance on Jaggers v. State,
536 So.2d 321 (Fla. 2d DCA 1988), as well as State v. More, supra,
and State v. Geen, 667 So.2d 756 (Fla. 1995), is msplaced.
Respondent contends that these cases are distinguishable fromthe

i nstant case and do not control.?

!Respondent still mamintains that there is no conflict with
either Green or Mdore and that jurisdiction was inprovidently
gr ant ed.

13



I n Jaggers, supra, the out-of-court statenents consisted of
the victins’ statenents made to several persons who testified at
trial as to prior statenents made to themby the victins that were
consistent with vaginal penetration. The child victinms did not
testify at trial and the videotaped testinony of two of the victins
specifically indicated that the defendant did not penetrate the
vagina. There was no finding of reliability of the out-of-court
statenents by the trial judge and the second district concl uded
t hat evidence of such prior unsworn, inconsistent statenents, not
subject to cross-examnation at the tine they are nade, cannot
constitute the sol e evidence upon which to sustain the defendant’s
convictions of the sexual battery by penetration. That is not true
for the instant case. As argued above, the child victim never
specifically denied that Beber put his nouth on the victims penis
and the out-of-court statenent containing the child-1like
descriptions of the six year old was unquestionably reliable and
trustworthy.

In Moore, supra, the case did not involve the child hearsay
exception but solely a prior inconsistent statenent. As in
Jaggers, there was no finding of reliability or trustworthiness.
Finally, in State v. Geen, supra, this Court held that in a
crim nal prosecution, aprior inconsistent statenent standi ng al one
is insufficient as a matter of |law to prove guilt beyond a

reasonabl e doubt. In Green, however, the child victim had
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specifically testified at trial that the defendant did not commt
t he abuse on her and identified soneone else. The child victimin

the instant case never accused anyone other than Beber.

In Departnment of Health and Rehabilitative Services v. MB.,
supra, this Court found that:

Qur decisions in Jones and Townsend stand for
t he dual conclusions that strict standards of
reliability nust be applied before admtting
child hearsay statenents, and, once those
standards have been net, such statenents nmay
be admtted and considered as substantive
evi dence by the trier of fact.

Id. at 1160. This Court further held that the adm ssion and
subsequent consi deration of the statenents as substantive evi dence
does not require that the child s testinony at trial be consistent
with the out-of-court statenents, and if there was an in-court
testinony consistency requirement, it would ignore the nmgjor
purpose of section 90.803(23) and render at |east part of it
meani ngl ess.

Surely, at | east one purpose of the act was to

allay the problens inherent in a child

victims |ive appearance and testinony at

trial, and to permt an additional neans of

providing a child s evidence for the trier of

fact.
Id. at 1161. This Court also agreed with the comentary:

There is sonme authority that, if the victims

trial testinony does not indicate that abuse

occurred, the victim s out-of-court statenents

t hat the abuse occurred are not sufficient, by

t hensel ves, to support a conviction. The

rationale for these decisions is not clear.
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If the rationale is that the out-of-court
statenent is | acking the necessary reliability
as a result of the circunstances in which it
was nade, the analysis is appropriate.
Section 90.803(23) and the defendant’s
confrontation rights require this analysis.
If the basis is that, because the out-of-court
statement which is admissible wunder a
recogni zed hearsay exception, is inadmssible
sinply because it is inconsistent with the in-
court testinony of the wtness, the reasoning
should not be foll owed. Al t hough a prior
statenment which is admtted pursuant to
section 90.801(2) is not sufficient by itself
to support a conviction, the rationale should
not be extended to statenents admtted under a
section 90.803 hearsay exception. These
exceptions are surrounded by circunstanti al
guarantees of reliability which are not
necessarily present when a statenent s
of fered under section 90.801(2).

ld. at 1161, quoting, Charles W Ehrhardt, Florida Evidence
8803. 23, at 702 (1996 ed.)(footnote omtted)(enphasis added).
Respondent urges this Court to extend the reasoni ng expressed
in MB. to the instant crimnal case. The reliability and
trustworthiness of the out-of-court statenment is unguestionable.
The trial court in making this finding properly considered the
ment al and physical age of the child as well as his maturity. It
al so considered the nature of the abuse and the rel ati onship of the
child to the offender. To find the out-of-court statenent
unreliabl e just because there were sonme m nor inconsistenci es woul d
be an injustice to the child hearsay exception. It does not
requi re consistency. Fur t her nor e, it does not require

corroborative evidence if the child testifies. §90.803(23)(a)2. In
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Wllians v. State, 714 So.2d 462, 466 n.5 (Fla. 3d DCA 1997), the
third district expressed the view that a “child victim hearsay
statenment is sufficient, onits own, to sustain a conviction if the
statenent is determned to carry the ‘sufficient safeguards of
reliability’” ... required by section 90.803(23)."

Simlarly, in Mkler v. State, 829 So.2d 932 (Fla. 4'" DCA
2002), the fourth district al so expressed sone doubt as to whet her
corroborative evidence was required when the child testifies at
trial. Just as in the instant case, MKkler had been charged with
mul ti ple counts of sexual battery as well as |lewd and | ascivious
nol estation. The victimin Mkler testified at trial but failed to
mention that defendant put his tongue on her vagina. Those
al l egati ons were, however, included in the out-of-court statenent.
The court found:

Considering the rationale for requiring

corroboration, it makes no sense to require

“ot her corroborative evidence of abuse” where

the child testifies at trial and is avail able

for cross-exam nation. The extra nodi cum of

reliability provided by some corroboration is

rendered unnecessary by the ability to cross-

exam ne the child; cross-exam nation acts “as

a safeguard of the reliability of crimnal

proceedi ngs” since cross-examnation is “‘the

greatest legal engine ever invented for the

di scovery of truth'.”
ld. at 934-935.(Citations omtted). The Mkler court affirned the
convictions after finding that assum ng, ar guendo, t hat

corroborative evidence was required to admt the victims out-of-

court statenent, such requirenent was satisfied.
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It was up to the jury whether to believe all or only part of
the child's testinony in the instant case. The out-of-court
statenent was properly admtted as substantive evidence and this

Court should affirm Beber’'s convictions.

CONCLUSI ON

Based on the argunments and authorities presented herein,
Respondent s requests this honorable Court to either deny review as

inprovidently granted or to affirmthe district court’s opinion.
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