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SUMVARY OF ARGUNVENT

This court, in Department of Health and Rehabilitative

Services v. MB., 701 So. 2d 1155 (Fla. 1997), did not recede from

State v. Green, 667 So. 2d 756 (Fla. 1995). G een does not permt

t he concl usion reached by the District Court in this case.

This court should continue to hold, as it did in Geen, that
a hearsay statenent admtted under Section 90.803(23), Florida
Statutes, is insufficient, wthout corroboration, to support a
conviction. Wether pursuant to the rule of G een or not, this
court shoul d quash t he deci si on and opi ni on under review, since the
hearsay in this case was not shown to be reliable enough to neet

the State’s constitutional burden of proof.



ARGUNMENT

IN REPLY: THE DECI SI ON AND CPI NI ON
AFFI RM NG PETI TI ONER' S CONVI CT1 ONS
FOR CAPI TAL SEXUAL BATTERY ARE

| NCONSI STENT W TH GREEN v. STATE and
MOORE v. STATE. THE ONLY EVI DENCE
SUPPCORTI NG THOSE CONVI CTIONS | S THE
ALLEGED VI CTIM S UNSWORN QOUT- OF- COURT
STATEMENTS, WHI CH DI RECTLY CONFLI CT
WTH H' S SWORN TESTI MONY.

The State argues that this court should not exercise its
jurisdictioninthis case because the District Court’s decision and
opinion are consistent with this court’s prior caselaw. The Fifth

District’s decision is in fact inconsistent with State v. G een,

667 So. 2d 756 (Fla. 1995), and its opinion msinterprets

Department of Health and Rehabilitative Services v. MB., 701 So.

2d 1155 (Fla. 1997). This court should quash the decision and
opi nion under review and restore clarity to the progression of
cases which governs the issue raised here.

The Fifth District states in this case that this court, in
MB., receded fromits earlier decisions in Geen and State V.

Moore, 485 So. 2d 1279 (Fla. 1986). Beber v. State, 853 So. 2d 576,

581 (Fla. 5'" DCA 2003). MB. is consistent with Green, and i ndeed
carefully distinguishesit. MB., 701 So. 2d at 1162. Both M B. and
Geen stand for a rule that a statenment found reliable and
adm ssi ble under Section 90.803(23), Florida Statutes, nay be
adm tted as substantive evidence. MB., 701 So. 2d at 1162; G een,

667 So. 2d at 761. Green further holds that hearsay introduced



under that subsection is insufficient on its owm to establish a
necessary elenent of the State’s proof on any crimnal charge

because crimnal defendants have the right to confront the
wi t nesses against them?! 667 So. 2d at 760. The District Court’s

hol ding that this court receded fromGeen in MB. does not survive

a cl ose reading of the two opinions. See al so Puryear v. State, 810

So. 2d 901, 905 (Fla. 2002) (Florida Suprene Court does not sub
silentio abandon earlier hol dings.)

The District Court’s conclusion, that G een (as receded from
by MB.) permts it to wuphold the capital sexual battery
convictions in this case, is simlarly wong. [NAVE REMOVED TO
PROTECT THE CH LD VICTIM's trial testinony did not tend to
establish that any act constituting capital sexual battery ever
took place; neither did any other aspect of the State's proof,
except for [NAME REMOVED TO PROTECT THE CHI LD VICTIM's taped
hearsay interview with the CPT investigator. That taped statenent
was of course profoundly discredited by [ NAVME REMOVED TO PROTECT
THE CH LD VICTIM's abandoning, on cross-examnation, the sole
accusation that could have supported the capital charge. Means v.
State, 814 So. 2d 1136, 1138 (Fla. 1t DCA 2002), relied on by the

State in its nmerits brief, is distinguishable on a crucial point:

'The federal and Florida constitutions both protect crininal
defendants’ right to confront the w tnesses against them Perez
v. State, 536 So. 2d 206, 209 nn. 2, 3 (Fla. 1988). Those
protections are coextensive. Perez at n. 4. Petitioner relies on
both protections in this case.



there the descriptive details of a capital sexual battery victins
testinony were inconsistent with the details given in her pretrial
hearsay statenents, but at trial “she did provide testinony
...sufficient to submt the union elenent...to the jury.” Here
only hearsay was introduced on the union elenment of the capita
sexual battery counts, and denying the defense’'s notion for

judgnment of acquittal violated the constitutional principle

announced by this court in State v. G een.

This court held in Geen that a hearsay statenent, admtted
as reliable under 90.803(23), as a matter of constitutional |aw
cannot form the basis of a jury verdict unless other *“proper
corroborating evidence” is admtted. 667 So. 2d at 761. The
District Court in this case admtted that the only corroborating
aspect of the State’s case was the fact that [NAME REMOVED TO
PROTECT THE CHI LD VICTIM, in his trial testinony, stuck to his
ot her accusations regarding |esser |ewd and |ascivious acts. The
District Court further admtted, at one point in its opinion, that
as a reason to deny a notion for judgnment of acquittal as to
capital sexual battery, reliance on [ NAME REMOVED TO PROTECT THE
CH LD VICTIM’s consistency in accusing the defendant of other

crimes is “quite a stretch.” Beber v. State, 853 So. 2d 576, 581

(Fla. 5'" DCA 2003). Each count of a crimnal charging docunent

must, of course, stand onits own. Davis v. State, 371 So. 2d 721,

722 (Fla. 1%t DCA 1979); Fla. Std. Jury Instr. (Crim) 83.12(a).



That the District Court’s “quite a stretch” adm ssion is true is
hi ghlighted by the unconvi ncing nature of the argunment now
resorted to by the State: “It is highly unlikely that Beber did not
put his nmouth on the child s penis [given the nature of the child' s
ot her accusations, which he again asserted at trial.]” (Merits
brief at 13.)

The District Court’s reasoning, as well as the State’'s, on

this point appears to have been borrowed fromMkler v. State, 829

So. 2d 932 (Fla. 4'" DCA 2002). Mkler was charged with raping an
el even-year-old girl and with commtting various other sexual
of fenses against her; the rape charge was supported by DNA
evidence. At trial the State neglected to ask the victi mabout one
of the sexual acts, which involved oral intercourse, and that
char ge was not addressed during her cross-exam nation. The victims
pretrial hearsay statenment, admtted at trial, did include her
accusation on the oral-intercourse offense. Mkler challenged the
sufficiency of the evidence as to the oral -intercourse count; the
Fourth District affirnmed, holding that the hearsay statenent was
sufficient to support that count given the fact that the victims
testimony as to her other, related allegations was well-
corroborated. Petitioner contends that both the decision under
reviewand Mkl er were incorrectly decided, since as this court has
held, a crimnal defendant should never be convicted where the

central allegations against himare proved by hearsay alone. State



v. Townsend, 635 So. 2d 949, 957 (Fla. 1994). If this court

di sagrees, and woul d approve Mkler, it should quash the decision
under review and distinguish MKler, based on the fact that there
was no evi dence whatever introduced in this case to corroborate the
hearsay that contained the capital sexual battery accusations.
The District Court’s specific holding in this case was that

[ NAVE REMOVED TO PROTECT THE CHI LD VICTIM's statenent to the CPT
I nvesti gat or

is sufficient to sustain Beber’'s conviction of

sexual battery, even though there is no true

corroborating evidence other than the child' s

in-court testinmony that Beber perpetrated

vari ous other sexual crinmes on him and even

t hough the child contradicted his videotaped

statenent in court, where the circunstances of

the taped interview were surrounded wth

multiple safeguards of reliability, and

nothing in this record objectively suggests a

basis for this court to | ack confidence in the

crimnal conviction.
853 So. 2d at 581 (enphasis added). This analysis is inconsistent
with Green, which reversed a conviction in the absence of “proper”
evi dence corroborating a hearsay accusation. The District Court’s
analysis inthis case is also inconsistent with the constitutional
right to due process of law, protected by the federal and Florida
constitutions. The burden of proof beyond a reasonable doubt

remains with the State as to every el enent of every crimnal case,

as a matter of due process. In re Wnship, 397 So. 2d 358 (1970);

Burttramyv. State, 780 So. 2d 224 (Fla. 2d DCA 2001). That burden

cannot be said to have been net where, as here, the sole proof on

6



an essential elenment of a crimnal charge is a hearsay statenent
which is expressly abandoned by the declarant at trial. Geen

supra; Baugh v. State, 862 So. 2d 756 (Fla. 2d DCA 2003), rev.

granted, no. 04-21 (Fla. 2004); United States v. Bahe, 40 F. Supp.
2d 1302 (D. N. M 1998).

This court’s opinion in Geenis cited wth approval in Bahe,
supra, which collects cases from dozens of jurisdictions holding
that a recanted statenent, without nore, is insufficient to prove
beyond a reasonable doubt a crimnal charge that involves child

sexual abuse. United States v. Bahe, 40 F. Supp. 2d at 1310; see

id. at 1305-07. United States v. Orico, 599 F. 2d 113 (6'" Gir.

1979), which was relied on by this court in State v. More, is also

cited wth approval in Bahe. See Myore, 485 So. 2d 1279, 1281-82;

Bahe, 40 F. Supp. 2d at 1309. The Orico court held, in the context
of the then-new federal evidentiary rule that allows prior
I nconsi stent statenents as substantive evi dence, that whil e hearsay
may be sufficient to show “a purely technical elenent of a crine”
such as a dollar anount or transportation in interstate commerce,
it is not sufficient “as the sole evidence of a central el ement of
the crime charged.” 599 F. 2d 113, 118-109.

Even if this court is disposed to hold that in sone case, a
hear say accusation which is abandoned on cross-exam nation could
constitutionally, w thout nore, support a conviction, the hearsay

statenent i ntroduced in this case has not been shown to be reli abl e



enough to neet the State’s constitutional burden of proof.? Hearsay
is not adm ssible at all against a crimnal defendant, consistent
with his right of confrontation, unless it either falls into a
“firmy rooted” exception to the general rule against admtting
hearsay, or else bears particularized guarantees of reliability.

Conner v. State, 748 So. 2d 950, 956 (Fla. 1999), citing ldaho v.

Wight, 497 U. S. 805, 821 (1990). The statutory child hearsay
exception, Section 90.803(23), is not “firmy rooted” in the comon
| aw but is instead a codification of the “particul ari zed guar ant ees

of reliability” required by Wight. Perez v. State, 536 So. 2d 206,

209 (Fla. 1988). The indicia of reliability cited in this case by
the trial court, where they are specific, are negative: the trial
court found no affirmative evidence that the child was interviewed
repeatedly, and no affirmative evidence that he was in any other
way i nproperly influenced. 853 So. 2d at 578. As this court held in

State v. Townsend, 635 So. 2d 949 (Fla. 1994), criteria that should

al so be exam ned by the courts when weighing the reliability of a

child s hearsay should include whether the statenent was

2 Petitioner acknow edges that in the direct appeal of this
case, counsel acting on his behalf did not challenge the
adm ssibility of [ NAVE REMOVED TO PROTECT THE CH LD VICTIM' s
hearsay statenment accusing himof capital sexual battery, but
only its sufficiency to support his convictions on that charge.
That om ssion should not be ruled to procedurally bar himfrom
now argui ng that the hearsay statenent is affirmatively shown by
the record to be too unreliable to support his conviction, both
under the confrontation clauses, see Geen, and as a matter of
due process.



spont aneous or was instead elicited in response to questions; the
child s ability to distinguish reality from fantasy; and whet her
t he accusation has been consistent. 635 So. 2d at 957-58. Accord

ldaho v. Wight, supra, 497 U S at 821-22 (“spontaneity and

consistent repetition” are significant factors in reliability
calculus.) The State in its brief admts that [ NAME REMOVED TO
PROTECT THE CHILD VICTIM's statenent to the CPT investigator was
the result of “pronpting” (Merits brief at 9), and the record in no
way permts a conclusion that there was consistency on [ NAMVE
REMOVED TO PROTECT THE CHILD VICTIM's part as to the capital
sexual battery allegations. G ven those facts, the negative indicia
found by the trial court together nake up too slender a reed to
bear the weight of the State’s constitutional burden of proof.
This court should continue to hold, as it did in G een, that
hearsay statenments introduced under Section 90.803(23) are not
sufficient, in the absence of proper corroboration, to support a

conviction. See Baugh v. State, supra, 862 So. 2d at 764 (“[the

victims] inconsistent statenents shoul d not be consi dered any nore
reliabl e than any ot her i nconsi stent statenents sinply because they

were admtted pursuant to section 90.803(23).”) See also United

States v. Bahe, supra, 40 F. Supp. 2d at 1313 (“any rational trier

of fact would necessarily retain doubt, a reasonable and rati onal
doubt, as to...guilt,” where the hearsay evidence solely relied on

by t he governnent was recanted.) If this court does not continue to



hol d t hat hearsay nust be corroborated to support a conviction, it
shoul d neverthel ess quash the decision and opinion under review,
since the record does not support the State’s argunent that it net
its constitutional burden of proof on the capital sexual battery

charges in this case.
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CONCLUSI ON

The petitioner requests this court to quash the decision and
opinion of the District Court of Appeal, and to vacate his
convictions for capital sexual battery.

Respectful ly submtted,

Nancy Ryan

Assi st ant Public Defender
Florida Bar No. 765910

112 Orange Avenue

Dayt ona Beach, Florida 32114
386/ 252- 3367

Counsel for Petitioner
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