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I N THE SUPREME COURT OF FLORI DA

State of Florida,
Petitioner,
V. Case No. SCGC3-179
Chri st opher Bryant Mosl ey

Respondent .

RESPONDENT’ S ANSWER BRI EF ON THE MERI TS

| . PRELI M NARY STATEMENT
This is an appeal by the state of the First District
Court of Appeal’s decision in the instant case which reversed
t he defendant/respondent’s burglary conviction.

The fourteen-volunme record on appeal will be referred
to as “R’ followed by the volume and page nunber. The
petitioner’s Initial Brief on the Merits will be referred to
as “IB.” For consistency, the respondent will follow the

outline of the petitioner’s Initial Brief.



I'l. STATEMENT OF THE FACTS AND CASE

The statenent of the facts and case presented by the
Petitioner omts certain facts which are necessary to a
resolution of this cause, as follows:

The vehicle involved was taken froma repair shop in
Orange County on January 28, 1998. (R XI 71, 80) Forty-two
days later, on March 11, 1998, Col unbia County Sheriff
of ficers stopped the vehicle in Colunmbia County. (R Xl 94-99,
101, R XIlI 227) The respondent, Mosley, was identified as the
driver and only occupant of the car. A BB gun was recovered
fromthe vehicle. (R XI 110, R XIl 213-216, 238-239)

Mosl ey was arrested and charged by information in
Col unmbi a County with offenses resulting fromthe events of
March 11, 1998. At a pretrial conference in July, 1998, the
case was continued and it was noted that Msley was then in
federal custody. (R I 60) The cause proceeded to trial on
Sept enmber 1, 2000.

On appeal, Mosley argued that the trial court erred in
denying the pretrial notion to dismss and the notion for
j udgenent of acquittal made during trial based on venue.

(Appendi x A - Issue |)



I11. SUMVARY OF ARGUMENT
There are two manners of commtting burglary, by a non-
consensual entering with an intent to conmit an of fense
therein; or, where the initial entry was |awful, by
surreptitiously remaining with an intent to conmt an offense

therein. Delgado v. State, 776 So.2d 233 (Fla. 2000). 1In the

instant case, the undisputed facts established that the
initial entry was not consensual or lawful. Therefore, only

the “entering” nmethod of commtting burglary was applicable.

The District Court of Appeal correctly determ ned the act
constituting the offense of burglary - the entry of the
vehicle with intent to commit auto theft - was conmtted and
conpleted in Orange County, and only Orange County. The entry
did not continue over the next forty-two days until the
respondent’s arrest in Colunbia County. The state failed to
prove, even to the | esser standard of a reasonable certainty,
t hat Col unbia County was the correct venue, as alleged in the
information. The trial court erred in denying the
respondent’s pretrial nmotion to dism ss and notion for
j udgenent of acquittal on the burglary count. The District
Court correctly reversed the respondent’s conviction for

burglary. This Court should affirmthat hol di ng.






I V. ARGUMENT

| SSUE |

VWHETHER THE DI STRI CT COURT PROPERLY REVERSED THE

RESPONDENT" S CONVI CTI ON FOR BURGLARY DUE TO LACK OF

VENUE, AS THE UNDI SPUTED FACTS ESTABLI SH THE OFFENSE

OCCURRED SOLELY | N ORANGE COUNTY, RATHER THAN

COLUMBI A COUNTY AS ALLEGED I N THE | NFORMATI ON.

The information all eged the offense of burglary occurred
in, and only in, Colunmbia County. However, the evidence
established that the offense occurred in, and only in, Orange
County. The District Court of Appeal reversed the
respondent’s burglary conviction, stating: “because this case
i nvol ves an unlawful entry, the “remaining in” theory of

burglary is inapplicable and cannot forma basis for venue in

Col unbi a County. Mbsley v. State, 842 So.2d 855, 858 (Fla. 1st

DCA 2002).
A. JURI SDI CTI ON

The petitioner asks this Court to exercise its
jurisdiction to resolve an ‘irreconcilable conflict between

the District Court’s opinion herein and State v. Stephens, 608

So2d 905 (Fla. 5'" DCA 1992). This court need not do so, as
the conflict has already been resolved by this Court’s opinion

in Delgado v. State, 776 So.2d 233 (Fla. 2000).

I n Stephens, the district court concluded that burglary

of a conveyance can be conmtted in “one of two alternative



ways: by breaking into the conveyance or by remaining in it
with the intent to commt some other crime therein.” The
district court specifically rejected Stephens’ argunment that
the “remaining in” | anguage of the burglary statute applied
only to an entry which was initially lawful, and the defendant
|ater formed an unlawful intent to steal and remai ned therein.
Id., at 907.

However, the reasoning of the Stephens decision is no
longer valid in light of this Court’s subsequent decision in
Del gado, in which it concluded that, in conformty with the
original intent of Florida s burglary statue, the “remaining
in” language applies only in situations where the initial
entry was |lawful, but the “remaining in” was done
surreptitiously. Since Delgado, the Fifth District Court of
Appeal now recogni zes that the theory it rejected in Stephens
- that the “remaining in” |anguage of the burglary statute
does not apply where the original entry was unlawful - is now
accepted | aw

I n Del gado, which was originally decided one nonth
before this case went to trial, [footnote omtted]

the Florida Suprenme Court interpreted the "remaining

in" | anguage used in Florida's burglary statute to

permt a conviction for burglary for remaining in a

conveyance or structure only when a defendant

"surreptitiously” remained in a structure or

conveyance. . . . However, because this is not a
case where the facts could support a "surreptitious



remai ning," Val entine could not be convicted of
burglary unless he had the requisite intent when he
entered the vehicle.

Valentine v. State, 774 So.2d 934, 937 (Fla. 5'" DCA 2001).

This Court recently cited Valentine, with approval, in Floyd
v. State, 27 Fla. L. Weekly S697 (Fla. August 22, 2002) reh’'g

denied, 28 Fla. L. Wekly S468 (Fla. Jun. 12, 2003).

E. MERITS:
1. Delgado is applicable to this case.

The petitioner asks this court to expressly recede from
Del gado and acknow edge that Florida Statute, section 810.015
(2001), has nullified Delgado. (1B 6) However, whether
Del gado was nullified by section 810.015 is irrelevant to the
instant case. By its wording, section 810.015 states that it
shall be retroactive to February 1, 2000. The offense here
occurred prior to that date. Thus, even if the retroactivity

clause is taken as valid, the statute does not enconpass the

instant offense. Floyd v. State, 27 Fla. L. Wekly S697, fn
29, (Fla. August 22, 2002) reh’g denied, 28 Fla. L. Wekly
S468 (Fla. Jun. 12, 2003) (“because the events in Floyd' s case
do not fall within the wi ndow established by the Legislature
for retroactive application of section 810.015(2), we need not

address the issue of the retroactive effect of the statute”.)



Del gado, however, is applicable to the instant case.
Al t hough the offense occurred in 1998, the case did not
proceed to trial until 2000 A second anended information
was filed on August 31, 2000; seven days after the Del gado
decision. The trial was held on September 1, 2000. In
Del gado, this Court stated:

This opinion will not, however, apply retroactively
to convictions that have becone final.

ld., at 241.
Thus, while Petitioner |ooks only to the date of the
of fense, the pertinent question is whether the respondent’s

conviction was final prior to August 24, 2000. It was not.

Petitioner quotes Jimnez v. State, 810 So.2d 511 (Fla.

2002) wherein this Court clearly states that the pertinent
i ssue is whether the “conviction were final prior to the

rel ease of Delgado.”? (1B 6) Nevertheless, here the

The petitioner was apparently in federal custody during
this time. (R 1 60)

2 The offenses in Jimnez occurred on October 2, 1992; the
trial occurred in 1994; the initial appeal was decided in
1997. Jimnez v. State, 703 So.2d 437 (Fla. 1997). This
Court held that Jimnez's convictions were final prior to the
rel ease of Del gado.



petitioner focuses only on the date the offense occurred, not
when the conviction was final. (IB 7)
The cases cited by the petitioner do not support its

“date of offense” theory. In Schrack v. State, 793 So.2d 1102

(Fla. 4th DCA 2001) the court held the case was “unaffected by
Del gado” in that it involved entrance gained into a hone by
trick or fraud, which would support a conviction for burglary.
The district court found that Del gado “does not change this

general principle of |aw. In a footnote, the district court
stated that because the events occurred prior to February 1,
2000, it would not discuss the enactnment of section 810.015.
Thus, Schrack’s reference to the date of offense was in
relation to the date of the retroactivity of the statute, not

t he application of the Del gado decision. The petitioner’s

reliance on R.C._v. State, 793 So.2d 1978 (Fla. 2d DCA 2001)

is likew se m spl aced.

Agai n, the Del gado decision clearly states that it
applies to convictions which were not yet final. Thus, the
definition of burglary as stated in Del gado was a correct
statenent of the law prior to the tine the respondent’s

convi ction becane final. See, Bunkly v. Florida, 123 S. Ct.

2020, 16 Fla. L. Wekly Fed. S 317

(May 27, 2003).



2. The District Court of Appeal properly applied Del gado:

Petitioner’s argunent claimng a m sapplication of
Del gado focuses on the events in Orange County at the tinme the
car was entered and stolen. Petitioner notes that “sonmeone
who slips unnoticed into a car awaiting repair at a service
station has invaded the property of another person, and thus
deserves to be guilty of burglary.” (1B 11) The problemw th
this argunent is that those events occurred in Orange County
and are not the events for which the respondent was charged
and convicted in Colunmbia County. The information alleged the
of fense of burglary occurred in, and only in, Colunmbia County.
However, the evidence established that the burglary offense
occurred in, and only in, Orange County. This was the basis
of the respondent’s pretrial notion to dism ss for |ack of
venue and notion for judgenent of acquittal at trial, as well
as the direct appeal regarding the denial of those notions.
(Appendix A - Issue |I) Indeed, this was the basis for the
District Court’s reversal of the Colunbia County burglary
conviction. Mosley, at 856,857-858. Based on the facts of
this case, it is clear that the District Court properly
appl i ed Del gado.

Petitioner clainms the District Court “m stakenly reasoned

that ‘remaining in’ burglary can only be commtted when the

10



initial entry was lawful.” (IB 11) The District Court’s
reasoni ng was no m stake, but rather, was based on this
Court’s decision in Delgado and subsequent deci sions.

In Del gado this Court held:

The issue for this Court to consider is whether the
phrase "remaining in" found in Florida's burglary
statute should be imted to situations where the
suspect enters lawfully and subsequently secretes
hi msel f or herself fromthe host.

* * *

The question before this Court is whether the
Legi slature intended to crimnalize the particular
conduct in this case as burglary when it added the
phrase "remaining in" to the burglary statute. [FN4]
The Third District Court in Ray correctly pointed
out that some neaning nust be given to the phrase
"remaining in." See 522 So.2d at 967 ("Just as the
consent defense nmust be given neaning, so nust the
"remaining in" alternative."). Yet, in giving
meani ng to the phrase "remaining in," the Third
District Court has effectively w ped out the clause
"unless ... the defendant is licensed or invited to
enter."” Under the Third District Court's reasoning,
even if a defendant was |icensed or invited to
enter, the noment he or she commits an offense in
t he presence of an aware host, a burglary is
commtted. Therefore, in order to give neaning to
the entire burglary statute (the "remaining in"
clause and the "unl ess"” clause), the "remaining in"
cl ause should be Ilimted to the defendant who
surreptitiously remins.

ld., at 238, 239-240.

This Court’s decision in Mirrison v. State, 818 So.2d 432

(Fla. 2002) proves that it meant what it said in Delgado. In

Morrison the defendant clained that since he was an invitee

11



into the victims dwelling, there was insufficient proof of
burgl ary under Del gado. The Court rejected this argunent,
finding the facts did not support the claimthat the defendant
was an invitee:

Therefore, Mrrison's reliance on Del gado v. State,
776 So.2d 233 (Fla.2000), is msplaced, because this
is not an instance where a defendant initially has
consent to enter the dwelling and then that consent
is subsequent -ly withdrawn. |In the instant case,
the State maintained that Mrrison never had consent
to enter the victims apartnment. Thus, the jury was
never asked to consider a "legally inadequate”
theory of burglary as was at issue in Del gado.

Morrison, at 453, fn 13. (enphasis added)
This limtation on the ‘remaining in theory of burglary
has been foll owed by each of the five District Courts: Mosley;

Steverson v. State, 787 So.2d 165, 167 (Fla. 2d DCA

2001) (under Del gado, “a burglary based on the "remaining in a
structure"” provision was limted to factual situations where
t he defendant enters a structure |lawfully and subsequently

secretes hinself or herself fromthe host”); Hernandez v.

State, _ Fla. L. Weekly __ (Fla. 379 DCA June 25, 2003)( “The
"remai ning in" |anguage in a burglary instruction only applies
in situations where the "remaining in" is surreptitious.”);

Mller v. State, 828 So.2d 445, 446 (Fla 4'h DCA 2002)(“In

Del gado ... the suprene court held that the "remaining in"

| anguage applied only in situations where the remining was

12



done surreptitiously.”); Valentine v. State, 774 So.2d 934,

937 (Fla. 5'" DCA 2001)(“the Florida Suprene Court interpreted
the "remaining in" |anguage used in Florida' s burglary statute
to permt a conviction for burglary for remaining in a
conveyance or structure only when a defendant
"surreptitiously” remained in a structure or conveyance.”).

3. The District Court properly concluded there was no venue
in Colunbia County for the burglary count.

The state clains that the District Court’s opinion was
not based on “venue grounds or principles.” (1B 12) However,
citing to the Florida Constitutional provision and Fl orida
Statutes section regarding venue, the District Court
specifically stated its reversal was based on inproper venue:

We reserve the burglary conviction, because the
charged was tried in the wong venue...

The Florida Constitution gives a defendant the
right to be tried in the county where the crine
takes place. See Art. |, § 16, Fla. Const. When the
acts constituting the crine are commtted in two or
nore counties, however, the trial may be held in any
county where any of the crimnal acts occurred. See
§ 910.05, Fla. Stat. (1997). Venue is an essenti al
el ement of the crinme charged, and if the defendant
can show that the crine did not occur in the venue
all eged in the chargi ng docunent, or that the
prosecution has not presented sufficient proof that
the crime occurred in the county where the trial was
hel d, the conviction cannot stand. See Tucker v.
State, 459 So.2d 306, 308 (Fla. 1984).

Turning to the facts of this case, we agree with
appellant that there is no evidence of burglary by

13



unl awful entry of the vehicle in Colunbia County so
as to permt trial in Colunmbia County. The record
shows that the Col unbia County officers received a
BOLO whi ch advi sed them that the highway patrol was
in pursuit of a stolen car that had just been
involved in an arnmed robbery in Gainesville, Alachua
County. The Col unmbia County officers joined the hot
pursuit and arrested appellant when he drove into a
ditch in Colunbia County. Thus, as appell ant
asserts, there is absolutely no evidence that he
unlawfully entered the car in Colunbia County;

rat her he was pursued nonstop from one county to
anot her while already in the vehicle.

As expl ai ned above, because this case involves
an unlawful entry, the "remaining in" theory of
burglary is inapplicable and cannot form a basis for
venue in Colunbia County. Venue was therefore
i nproper in Colunmbia County, and the burglary
conviction nust be reversed. See id. at 308.

Mosl ey, at 856, 857-858 (enphasi s added).

Florida Statutes, sections 910.03, establishes venue in
the county in which an offense was commtted. Petitioner’s
recitation of the exceptions to section 910.03, created by
sections 910. 04, 910.05, 910.06, 910.09 and 910.10, clearly
shows that the |egislature, despite having the ability to do
so, has not created an exception applicable to the instant
case. (1B 12) The statutory interpretation maxim “expressio
uni us est exclusio alterius”[the expression of one thing is
t he exclusion of another] applies. This Court is wthout

authority to do as petitioner advocates, that is, judicially

anend the venue statute. (1B 13)

14



V. CONCLUSI ON
Based upon the argunment and authority presented,
appel l ant requests that this Court affirmthe District Court’s

opinion on Msley v. State, 842 So.2d 855, 858 (Fla. 1t DCA

2002), reversing his conviction for burglary.
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