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PRELI M NARY STATENMENT

Parties (such as the State and Respondent, Chri stopher Bryant
Mosl ey), will be referred to by party name. Passages in bold
face are enphasized in this brief, rather than in the original
source. "IB" will designate Petitioner’s Initial Brief, "AB,"
wi || designate Respondent’s Answer Brief, each followed by any
appropri ate page nunber in parentheses.

STATEMENT OF THE CASE AND FACTS

The State relies upon its statenent of the case and facts from
the initial brief. Respondent’s brief adds no newfacts that are

rel evant to the issues raised in this case.



ARGUMENT

| SSUE |
DI D THE TRI AL COURT ERR BY DENYI NG THE MOTI ON TO
Dl SM SS?
Respondent’ s argunment s, i ncl udi ng hi s position on

jurisdiction, flow from the faulty assunption that Del gado,
wherein this court msconstrued the legislative intent as to
burgl ary, had some precedential value. It did not. The passage
of section 810.015, Florida Statutes, negated this Court’s
decision in Delgado v. State, 776 So. 2d 233 (Fla. 2000), which

now has no force and effect. The Legislature’ s amendnent of the
burglary statute to address and correct the Del gado opi ni on had
the effect of clarifying that Delgado is not now — and nore
i nportantly never was — the |aw of Florida.

A. This Court Has Discretionary Jurisdiction, and Should
Exercise It To Resolve Conflict

The deci sion bel ow holds that a person cannot be tried for
burglary of a conveyance in any county except the one in which

the vehicle was stolen; State v. Stephens, 608 So. 2d 905 (Fl a.

5th DCA 1992) hol ds that a person who enters a car unlawfully in
one county can be tried for burglarizing the car in the county
of capture. Conflict could not be clearer, as the Court bel ow
recogni zed in certifying conflict with Stephens.

Respondent relies wholly on Del gado to argue that Stephens no
| onger has precedential value. There are several rebuttals to

this position.



First, Del gado does not exist. The Legislature erased it from
the State’s case law. This argunment will be explored nore fully
bel ow.

Second, Del gado woul d not have overrul ed St ephens even had t he
Legi sl ature not acted. The best that can be said of the Del gado
opinion is that it would have established that |awful entry into
a structure or conveyance did not beconme crim nal when m schi ef
broke out | at er, unless the invitee remained inside
surreptitiously. | t never established that soneone who
unlawfully enters a car with the intent to steal it and then
takes off in the car cannot be tried for burglary of a
conveyance in the county where he or she is captured, which is
t he i ssue here.

Third, even if Delgado did have sonme “w ndow period” of
applicability, it would now be closed, and yet the opinion in
this case would make the law of the First District different
fromthat of the Fifth.

Conflict is express and direct and nust be resol ved.

B. The Legislature Made the Del gado Opinion a Nullity

1. There Cannot Be A “Del gado W ndow’

Respondent argues that section 810.015, Flori da St atutes, does
not apply to this case because “section 810.015 states that it
shall be retroactive to February 1, 2002. The offense here
occurred prior to that date.” AB at 6. Then, al nost inmmediately,
Respondent argues that the date that controls is the date of

conviction, relying on |anguage from Del gado that made the



deci si on applicable only to “convictions that have becone fi nal

.7 after that opinion was issued. 776 So. 2d at 241; AB at
6. Thus, Respondent argues variously that section 810.015 does
not apply because it was to involve cases that arose after its
effective date, but Delgado should apply because Appellant’s
conviction was not final until after Delgado was released. In
addition to being inconsistent, Respondent’s argunent is wholly
illogical, in an attempt to breathe life into the wholly

nor i bund Del gado opi ni on.

I n other words, Respondent is arguing that there is a “Del gado
wi ndow,” i.e., a period of time during which the holding in

Del gado may apply and his case falls into it. In fact, that is
not so and cannot l|ogically be so. First, consider section
810. 015, which states in relevant part:

(1) The Legislature finds that the case of
Delgado v. State, Slip Opinion No. SC88638
(Fla. 2000) was decided contrary to | egislative
intent and the case law of this state relating
to burglary prior to Delgado v. State. The
Legislature finds that in order for a burglary
to occur, it is not necessary for the licensed
or invited person to remain in the dwelling,
structure, or conveyance surreptitiously.

(2) It is the intent of the Legislature that
the holding in Delgado v. State, Slip Opinion
No. SC88638 be nullified. It is further the
intent of the Legislature that s. 810.02(1)(a)
be construed in conformty with Raleigh v.
State, 705 So. 2d 1324 (Fla. 1997); Jinenez V.
State, 703 So. 2d 437 (Fla. 1997); Robertson v.
State, 699 So. 2d 1343 (Fla. 1997); Routly v.
State, 440 So. 2d 1257 (Fla. 1983); and Ray V.
State, 522 So. 2d 963 (Fla. 3rd DCA, 1988).
Thi s subsection shall operate retroactively to
February 1, 2000.




(Enmphasi s supplied). The Legislature stated that it considered
the line of opinions beginning in Routly and continui ng through
Ray to Raleigh was the |aw of the state.
The principal authority in Respondent’s argunent is Floyd v.
St at e, 27 Fla. L. Wekly S697 (Fla. Aug. 22, 2002), reh'g
denied 28 Fla. L. Weekly S468 (Fla. June 12, 2003). In Floyd the
Court applied Del gado reasoning to hold that a jury instruction
t hat burglary could be commtted when an intent was forned after
| awf ul entry, and w thout surreptitious renaining, was
fundanental error. In footnote 29, the Court addressed section
810. 015:
W are aware that 1in enacting section
810. 015(2), Fl orida Statutes (2001), t he
Legislature stated its intent “that the hol di ng
in Delgado v. State . . . be nullified.”
However, the Legislature also stated that
subsection (2) of § 810.015 would “operate
retroactively to February 1, 2000.” The events
in Floyd’s case occurred well before February
1, 2000. Therefore, because the events in
Floyd’s case do not fall within the w ndow
establi shed by the Legislature for retroactive
application of section 810.015(2), we need not
address the issue of the retroactive effect of
the statute. See R C. v. State, 793 So. 2d
1078, 1079 n. 1 [(Fla. 2d DCA 2001)].
Fl oyd, 2002 WL 1926223 at *22. In R C. the Second District Court
of Appeal construed subsection (2) to nmean that any events that
occurred prior to the date of the statute’s retroactivity would
still be governed by Del gado. 793 So. 2d at 1079, n. 1.
One difficulty with this position is that Del gado held that
it would have prospective effect only, i.e., fromthe date the

opi nion was issued. 776 So. 2d at 241; see also Jimnez V.




State, 810 So. 2d 511, 512-513 (Fla. 2002). Close analysis of

t he hol dings in Del gado, Jimnez and Eloyd will showthat there

is no period during which Del gado’s hol ding and rational e can be
consi dered valid.
Bef ore February 1, 2000, the | aw regardi ng burgl ary was st at ed

in aline of cases beginning with Routly v. State, 440 So. 2d

1257 (Fla. 1983) and continuing through 1997. After February 1,
2000, the law regarding burglary was stated in the sanme |ine of
cases. When, then, woul d Del gado apply? It cannot apply backward
from February 3, 2000, by its own terns. It cannot apply after
February 1, 2000 by the terns of section 810.015. In short, it
does not exist, and cannot exist. Since Del gado cannot operate
retrospectively, R C. 's holding that the overruling of Del gado
in section 810.015 not apply to cases prior to Del gado cannot be
justified.

Thus, with the passage of section 810.015, Delgado never
happened and does not, as any sort of authority, exist. That
bei ng so, Respondent’s assertion, based on |anguage from the
opi nion under review — “There are two manners of commtting
burglary[:] by a non-consensual entering with an intent to
commt an offense therein; or, where the initial entry was
| awful, by surreptitiously remaining with anintent to commt an
of fense therein,” IB at 3 (enphasis in original) — is not a
correct statement of Florida law, and was not a correct
statement of Florida |aw when this Court decided Delgado. In

fact, burglary may be commtted by remaining in a structure or



conveyance openly and notoriously, and, noreover, intent may be
formed after a lawful entry. That was the |aw before and after
Del gado — indeed, it has been the law since the Legislature
added “remaining in” to the burglary statute, and has never not
been the | aw.

2. Floyd and R. C. M sconstrued Legislative Intent

The State acknow edges that this Court has been sonmewhat
reluctant to accept the notion that Del gado has no applicability
to any case, but as any dispassionate analysis of the statute
shows, Floyd and R.C. are incorrect on this point. The
Legislature’s intent is obvious, and that intent was not to
establish a Del gado wi ndow. Consider the facts:

This Court initially rel eased Del gado on February 3, 2000, and
did not rel ease the present opinion, on rehearing, until August
24, 2000. At its next opportunity, in the 2001 session, the
Legi sl ature enacted section 810.015, Florida Statutes, which
states, in part:

(1) The Legislature finds that the case of
Delgado v. State, Slip Opinion No. SC88638
(Flla. 2000) was decided contrary to |l egislative

intent and the case law of this state relating
to burglary prior to Delgado v. State.

(2) It is the intent of the Legislature that
the holding in Delgado v. State, Slip Opinion

No. SC88638 be nullified. . . . This subsection
shall operate retroactively to February 1
2000.

The effect of this statute and the | egislature’ s clear intent
in passing it, is to elimnate Delgado. The notion that the

Legislature was attenpting to <create sonme period of



applicability for Delgado is unsupportable in the face of the
clear language in the statute. Mreover, as noted in Braggs V.
State, 815 So. 2d 657, 660 (Fla. 3d DCA 2002),' the court noted:

It is evident the February 1 date was chosen in
an effort to turn back the clock to the
interpretation of the burglary statute as it
exi sted two days prior to the original release
of the Del gado opinion. As stated in the House
of Representatives |legislative history, "The
pur pose of this provision is to ‘resettle’ the
law with respect to pending burglaries and
| eave them undi sturbed by the Del gado
deci sion."” House of Representatives Committee
on Crinme Prevention, Corrections & Safety Final
Anal ysis, Bill No. HB953(PCB CPCS 01-03), June
26, 2001.

See, also, Floyd, 2002 WL 1926223 at *20 (dissenting opinion of

Justice Wells).

It is clear that by passing section 810.015, the Legislature
intended to erase Del gado conpletely, rather than to establish
a period of applicability for that decision. For the reasons set
out inthelnitial Brief, the State urges the Court to elimnate
all doubt and recede from Del gado and, to the extent necessary,
El oyd.

3. The Legislature’s Statenent of Its Owm Intent Controls

In Braggs this Court is considering whether to recede from
Del gado. The State maintains that the Court nust do so, because
that opinion was solely an interpretation of the |egislative

intent as to section 810.014, Florida Statutes. “The question

! This Court has accepted received briefs and oral argunents
in Braggs, SC02-524, and its conpanion case, State v. Roberto
Rui z, SC02-389.




before this Court is whether the Legislature intended to
crimnalize the particular conduct in this case as burglary when
it added the phrase ‘remaining in” to the burglary statute.” 776
So. 2d at 239-240. The Legi sl ature has corrected the Court as to
its intent, and that decision nust stand.

Est abl i shi ng what conduct is crimnal is the Legislature’s
prerogative; burglary is not a common |law crine in Florida. See
8§775.01, Fla. Stat. Irrespective of whether the Court’s notions
on the theory of burglary and what proof should be required to
support a conviction for that crinme, the fact remains that
definitions of crines are the sole province of the |egislature,
and no appellate court can substitute its judgnment for that of
the elected legislators who establish such matters under the
Florida Constitution. Art. II, 83, Fla. Const.; art. IIl, 81,
Fla. Const.; Johnson v. State, 660 So. 2d 637, 646 (Fla. 1995)

(questions about the propriety, as opposed to the legality, of
the death penalty are political debate and not justiciable in

court); Krischer v. Mlver, 697 So. 2d 97, 104 (Fla. 4" DCA

1997); State v. Avatar Devel. Corp., 697 So. 2d 561, 564 (Fla.

4th DCA 1997).
C. Even If Delgado Survived, It Wuld Not Apply Here
Respondent relies on Floyd to argue that because his case cane
to trial after Delgado that opinion should apply to him The
State disagrees. The crucial date in analyzing these cases
should be the date of the offense. On that date, January 28,

1998, the law of this state was that anyone who stole a car



coul d be prosecuted for burglary in the county where he or she
was captured. Indeed, the | eading case in this matter, Stephens,
i nvol ved circunst ances that, for purposes of | egal analysis, are
i ndi stingui shable fromthose here (the only difference was the
much greater passage of tinme in this case).

So, when he took the car and drove it off to distant |ocales,
Respondent knew, constructively at |east, that he was anenabl e
to prosecution wherever he was stopped. |If Respondent were to do
the sane thing today, the sanme result would — or should — apply.
He remained in the car in Colunbia County, and, therefore
commtted the crime of burglary of a conveyance in that county.
When venue can be laid in nore than one county, the State can
choose whi ch county in which to bring the charges. 8910. 05, Fla.
St at .

Thus, no unfairness to Respondent would arise fromthe tri al
court’s ruling. Wiile soneone who conm tted burglary between t he
Del gado opi nion and the passage of section 810.015 conceivably
concei vably be able to fashion a notice argunent, Respondent
cannot .

Respondent’s reliance on Bunkley v. Florida, 123 S.Ct. 2020

(2003) is msplaced. Bunkley involved putatively innocent
conduct, carrying a “common pocketknife” — i.e., one with a
bl ade |l ess than four inches long — during a burglary. 1d. at

2021. While this Court had ruled in L.B. v. State, 700 So. 2d

370, 373 (Fla. 1997) that such a knife would not support a

conviction for burglary while armed, this Court had refused

-10 -



Bunkl ey’s claiminvolving his 1989 conviction. |d.; Bunkley v.

State, 833 So. 2d 739 (Fla. 2002). This holding violated the
principle of Fiore v. Wite, 531 U S. 235 (2001), the United

State Suprene Court held. 123 S.Ct. at 2023. Bunkley does not
involve a legislative action erasing a judicial decision that
m sconstrued the legislature’s intent. Respondent’s assertion
that “the definition of burglary as stated in Delgado was a
correct statenment of the law prior to the tinme respondent’s

conviction becanme final,” is not supported by Bunkl ey.

-11 -



D. Del gado Was Never Properly Applied Here
As noted in the initial brief, the Court’s concern in Del gado

was to avoid making illegal, conduct that was not crim nal when
it occurred, i.e., entering a house or car at the invitation of
the owner. Respondent’s conduct does not fall into that

category. He stole a car froma repair shop. Thus, Valentine v.

State, 774 So. 2d 934, 937 (Fla. 5'" DCA 2001), where a jilted
| over got into a car with his ex-paranour and, after an argunent
br oke out over a canera, beat her up, has no applicability here.
At best, this Court’s approval of Valentine in Floyd would
i ncorporate the Delgado holding — i.e., lawful entry, |ater
violence — to conveyances. It would not speak to unlawful entry
cases, such as this one.

Mor eover, Del gado does not address venue, and, indeed, this
is a venue issue and is procedural, not a matter of substantive

crimnal |aw?

The question was not whether the State could
charge burglary of a conveyance but, rather, where the tria
woul d be hel d.

If the State is correct and burglary of a conveyance is

commtted by remaining in — i.e., continuing to use — a car

2 Respondent’s nmotion to dism ss was apparently incorrectly
pl eaded in that a crimnal information can only be dism ssed on
venue grounds for failure to allege venue, acconpanied by
prejudice to the accused. See Tucker v. State, 459 So. 2d 306,
308 (Fla. 1984). The proper notion woul d have been under Fl orida
Rul e of Crim nal Procedure 3.240, for change of venue. The State
did not raise this point below and, therefore, does not raise
it here, except to illustrate another argunment.

-12 -



after it has been stolen, then the crime was commtted in
Col unmbi a County, Orange County and any other county in which the
State could prove the defendant was present in the vehicle.

The State is not asking this Court to “judicially amend” the
venue statute. AB at 12-13. The defendant — and others simlarly
situated — would still be tried in a county where the crine was
comm tted, inasnmuch as burglary of a conveyance can be committed
by remaining in a conveyance, irrespective of whether initial
entry was |awful.?

Respondent’s reliance on Murrison v. State, 818 So. 2d 432,

453, n. 13 (Fla. 2002) is msplaced. The discussion there says
that the Del gado hol ding does not apply because the defendant
entered prem ses — not a conveyance — w thout perm ssion; it
does not address whether he was guilty for remaining in the
house. |d. Indeed, none of the authorities Respondent cites at
pages 10 and 11 of the Answer Brief present the same factual

situation as this one, except Valentine, which is distinguished

above.

3 Respondent did not rebut the State’s policy arguments
regarding the ability to prosecute burglars who steal cars and
flee to renote | ocations in the county where they are captured.
Tucker, cited in footnote 2, provides support for the State’s
posi tion, i nasmuch as it recogni zed t hat whi | e of
constitutional dinmension, there is no particular gravity to the
right to be tried in the county where the crinme was comm tted.

-13-



CONCLUSI ON

Based on the foregoing discussion and the discussion in the
Initial Brief, the State respectfully submts the decision of
the District Court of Appeal reported at 842 So. 2d 855 should
be di sapproved, and the judgnent and conviction entered in the

trial court should be affirnmed.

-14 -
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