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PREFACE
Carlos and Dora Fayad (“the Fayads”) seek review of the

Third District’s decision in Fayad v. Clarendon Nat. Ins. Co.,

857 So. 2d 293 (Fla. 3d DCA 2003) based on express, direct

conflict with the Fourth District’s decision in Phoenix Ins. Co.

v. Branch, 234 So. 2d 396 (Fla. 4'" DCA 1970). For the reasons
which follow, it is respectfully submtted that the Third
District’s decision should be quashed, in favor of the Fourth
District’s decision, and the case remanded for further
pr oceedi ngs.

STATEMENT OF THE CASE AND FACTS!

Cl arendon Insurance Conpany (“Clarendon”) insured the

Fayads’ hone through an “all risk” policy. (S.R 184-211).
During the policy period, the Fayads reported to Cl arendon t hat
nearby blasting activities had caused danage to their hone and
personal property. (R 1-8). In a letter, Clarendon denied
coverage for the home’s structural danage, indicating that its
i nvestigation reveal ed that danmages to the hone were the result

of “settlenment, shrinkage and thermal effects,” which its policy
excl uded. Clarendon’s letter did not address the Fayads’

personal property claim (R 14-21).

LAl references are to the record (R ), as suppl enment ed
in the Third District. (S. R ).
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The Fayads denmanded an “apprai sal,” and t hereafter Cl arendon

instituted this declaratory judgnent action, seeking a
determ nation that there was no coverage. (R 2-8). Clarendon
relied primarily on an “earth nmovenent” exclusion. (R 208).2
Cl arendon’s policy provided dwelling coverage for perils
including “risk of direct loss to property described in
Coverages A & B only if that loss is a physical loss to
property.” (S.R 199, App. A).® Clarendon’s earth nmovenent

excl usion further specified:

SECTI ON | - - EXCLUSI ONS

1. We do not insure for |loss caused directly or
indirectly by any of the foll ow ng. Such loss is
excluded regardless of any other cause or event
contributing concurrently or in any sequence to the
| 0ss.

* * *

b. Earth Movenent, meani ng earthquake,

including land shock waves or trenors

before, during or after a vol canic eruption;

| andsl i de; m ne subsidence; mudf | ow,

earth sinking, rising or shifting; unl ess

direct | oss by:

(1) Fire; [or]
(2) Explosion ...

(3) * * *

ensues and then we will pay only

2 O her provisions excluded “wear and tear,’
“defective design.” (R 2-8).

“settling” or

SCoverage A is for dwelling and Coverage B is for “other
structures.” (S.R 195).



for the ensuing loss. (S.R 188,
App. B, enphasis added).

Cl arendon’ s personal property coverage provision added:

COVERAGE C- - PERSONAL PROPERTY

We insure for direct physical loss to
t he property described in Coverage C caused
by a peril listed below unless the loss is
excl uded in SECTI ON I --EXCLUSI ONS.

* * %

3. Explosion (S.R 200, App. C, enphasis added).

The Fayads answered t he conpl ai nt, asserting inter aliathat

the term “earth nmovenent,” as defined in this policy exclusion
was limted to certain naturally occurring phenonena rather than
man- made events and coul d not be broadened beyond those |i sted.
The Fayads counterclainmed for an appraisal to determne the
anount of their loss. (R 9-13).

Cl arendon noved to di snm ss the counterclaim asserting that
t he coverage determ nation should precede any appraisal. The
trial court denied the notion to dismss, but stayed the
counterclaim pending its determ nation of coverage. (S.R 1, 9-
10).

Cl arendon noved for summary judgnment, based on the policy
exclusions, and the affidavit and report of an engineering
expert. (S.R 25-26). The Fayads presented other evidence
refl ecting t hat their property was damaged by

“bl asting/ explosion.” (R 25-26; 38). Evidence was undi sputed

3



t hat the Fayads’ personal property |oss was due to blasting. (R
25-26, 19).

The trial court granted Clarendon’s notion, and entered
summary final judgnent relieving Clarendon of liability to pay
the Fayads “for any loss to the subject or any anpunt
what soever.” (R 49, 50-51). The Fayads appeal ed the judgnent
to the District Court of Appeal, Third District. Fayad v.

Clarendon Nat. Ins. Co., 857 So.2d 293 (Fla. 3d DCA 2003). The

District Court assumed, wthout deciding the issue, that all
danmages were due to blasting. It agreed with the Fayads that
Cl arendon’s policy |anguage and its “earth nmovement excl usion”
were significantly different, and nore limted in scope, than a
State Farm policy which the court had interpreted previously.

See State FarmFire & Cas. Co. v. Castillo, 829 So. 2d 242 (Fl a.

3d DCA 2002); Fayad v. Clarendon Nat. Ins. Co., 857 So. 2d 293

(Fla. 3d DCA 2003). It also agreed with the Fayads that the
policy exclusion “enunerated natural disasters or perils.” 1d.
at 296 (enphasis added). However, the Court applied the maxi m
“expressio unius est exclusio alterius” to the exclusionary
| anguage, and found there was no coverage. Id. at 296. The
District Court cited no authority for this proposition, which
the Fayads submt significantly broadened the exclusionary

| anguage of Cl arendon’s policy.



Wth regard to the Fayads’ personal property claim the
Third District acknow edged that “explosion” was a |isted peril.
It nonetheless applied the earth novenent exclusion to bar the
Fayads’ personalty claim to prevent “interpreting two policy
provi sions in an inconsistent manner.” |d. at 296. The Fayads
petition this Court for further review

JURI SDI CTI ON

This Court has jurisdiction to reviewthe Third District’s
deci sion which expressly, directly conflicts with the Fourth

District’s decision in Phoeni x | nsurance Conpany v. Branch, 234

So. 2d 396 (Fla. 4" DCA 1970); Fla. Const. art v, 83(b)(3).

| n Phoeni x, a conpany engaged i n dredgi ng operations at the
Lake Worth inlet exploded large quantities of explosives,
produci ng concussions and vi brations of the earth and air. 1d.
at 397. The insureds sought recovery against their insurer
under an all risk policy, “on the basis of danage done to their
home by reason of [the] blasting activities, which resulted in

t he cracking of the walls, roof and ceilings.” Phoenix Ins. Co.

v. Branch, 234 So. 2d at 399. As here, Phoenix’ policy
ostensi bly insured the homeowners’ honme against “all risks” of

“physical loss.” However, the insurer defended inter alia on

the basis of an earth novenent exclusion, which provided:

This policy does not insure against |oss:



(b) caused by, resulting from contributed
to or aggravated by any earth novenent,
(including but not limted to) earthquake,
| andsl i de, nudflow, earth sinking, risking
or shifting; unless loss by fire, explosion
or breakage of glass constituting a party of
t he buil ding(s) covered hereunder, including
glass in storm doors and storm w ndows,

ensues, and this Conpany shall then be
liable only for such ensuing | oss. (enphasis
added) .

The Fourth District gave the coverage provision insuring
“all risks” a “broad and conprehensive” reading. 1d. at 235. It
gave the earth novenent exclusion a restrictive reading, and
concluded that the owners’ blasting loss “d[id] not fall within
t he exclusionary provisions of the insurance policy.” |d. at
236. In contrast, faced with a nore restrictive exclusion here,
the Third District interpreted the coverage | anguage narrow vy,
and the exclusion broadly, and determ ned that there was no
coverage for the exact sanme risk.

There is no need for a District Court to identify
conflicting decisions in its opinion in order to create an
express, direct conflict under Fla. Const. Art. v, 83(b)(3).

Ford Motor Co. v. Kikis, 401 So. 2d 1341 (Fla. 1981). For

purposes of this Court’s jurisdiction, intradistrict conflict
contenpl ates either (1) the announcenent of a rule of | aw which

conflicts with a rule announced by another district court; or



(2) the application of a rule of law to produce a different
result in a case which involves substantially the sane materi al
facts as a prior case disposed of by another district court.

See Nielsen v. City of Sarasota, 117 So. 2d 731, 734 (Fla. 1960)

(conflict between district court and this court); Eskind v. City

of Vero Beach, 159 So. 2d 209, 211 (Fla. 1963) (when two

district courts have arrived at different conclusions in two
situations not materially di stinguishable, the decisions present
a “real, enbarrassing conflict in the | aw which the Constitution
contenpl ates nust be resolved by this Court”). \Where, as here,
the Third District arrived at a different conclusion fromthe
Fourth District under substantially simlar facts and policy
| anguage, this case is ripe for further review

STANDARD OF REVI EW

The extent of coverage under an i nsurance policy is an issue

of law, reviewable de novo. See Coleman v. Florida Ins. Guar.

Ass’'n, Inc., 517 So. 2d 686 (Fla. 1988). This case |ikew se

arises on summary judgnment, inplicating the same standard of

revi ew. See Clay Elec. Co-op, Inc. v. Johnson, 2003 W

22966277, 28 Fla. L. Wkly. S866 (Fla. 2003).

SUMVARY OF THE ARGUNMENT

An “all risk” policy is an open perils policy which provides
coverage for all direct |osses not otherw se excluded. I n

contrast, a “specific perils” policy provides coverage which

7



excludes all risks not specifically included in the contract, in
accordance with the legal maxi m “expressi o unius est exclusio
alterius.” Applying this maxi m here converted an “all risk”
policy into its antithesis — a specific perils policy — and
br oadened t he excl usion, not the coverage. This is contrary to
settled Florida |aw addressing the proper construction of
i nsurance policies.

The Fayads were covered under their all risk policy for
direct physical damage unless man-made blasting damage was
excl uded. It was not. Cl arendon’s policy contained an
exclusion for “earth novenent,” but defined that term by
reference to certain specific and extraordinary natural events
— eart hquakes, vol canic eruption, |andslide, m ne subsi dence and
mudfl ow. Two different rules of construction are applicable to
t he phrase “earth noving, sinking or shifting” which foll ows the

| isted events. Both ejusdem generis and noscitur a sociis

require this phrase to be construed simlarly to the ternms which

precede it. Applied here, the term “earth sinking, rising or
shifting” should be read in conjunction with the other exanples
of earth novenent and restricted to exclude only natural
phenonena. It does not and should not exclude damage due to
man- made forces.

This interpretation is supported by the clear mpjority of

courts in the country, both federal and state, including the

8



Fourth District in Phoenix Ins. Co. v. Branch, 234 So. 2d 396

(Fla. 4t" DCA 1970). It is also consistent with the historical
pur pose of the exclusion — to relieve the insurer from paynent
from natural disasters — which are unpredictable, and thus
al nost inpossible to insure against. The Third District
correctly observed that Clarendon’s exclusion *“enunerated

natural disasters or perils,” Fayad v. Clarendon National Ins.

Co., 857 So. 2d at 296 (enphasis added), but incorrectly
broadened its | anguage to al so exclude perils which were purely
man- made.

In the nanme of consistency, the Third District further
voi ded coverage for a nanmed peril covering personal property.
Nei ther ruling can be sustained. The “earth novenment” excl usion
did not apply at all, and conflicts between coverage provisions
and exclusions, nust be resolved in favor of coverage.

Construing the policy correctly | eads to coverage for all of the

Fayads’ property damage.



ARGUMENT
“BLASTI NG DAMAGE |S A COVERED RI SK, AND
DOES NOT FALL WTH N CLARENDON S “EARTH

MOVEMENT” EXCLUSION WHICH IS LIMTED BY ITS
TERMS TO CERTAI N | TEM ZED NATURAL PHENOVENA

In recent years, “all risk” insurance policies have been
used with increasing frequency. “Al'l risk” insurance is a
special type of insurance extending to risks not wusually
contenpl ated, and generally allows recovery for all fortuitous
or accidental |osses unless the policy contains a specific

excl usi on expressly excluding the |l oss fromcoverage. See Sun

Ins. Office, Limted. v. Clay, 133 So. 2d 735, 739 (Fla. 1961);

Phoeni x Ins. Co. v. Branch, 234 So. 2d 396 (Fla. 4t" DCA 1970);

Annot., 20 A.L.R 5t 170 (1995-2004).
The term “all risk” is given a broad and conprehensive
meani ng, with coverage provisions construed |iberally. See

Wal | ach v. Rosenberg, 527 So. 2d 1386, 1388 (Fla. 3d DCA), rev.

den., 536 So. 2d 246 (Fla. 1988); Phoenix Ins. Co. v. Branch

234 So. 2d at 398; Hudson v. Prudential Property & Cas. Co., 450

So. 2d 565 (Fla. 2d DCA 1984); see generally Farrer v. U.S

Fidelity & Guar. Co., 809 So. 2d 85, 91 (Fla. 4'" DCA 2002)

(insuring or coverage clauses are construed in the broadest
possi bl e manner to effect the greatest extent of coverage).
The i nsureds’ burden of proof under such a policy is a light

one: to make out a prima facie case for recovery, they nmust show

10



only that a loss has occurred which appears to be within the

scope of coverage. See Egan v. WAshington General Ins. Corp.

240 So. 2d 875, 876 (Fla. 4t" DCA 1970); Phoenix Ins. Co. V.

Branch, 234 So. 2d at 398. Once the insureds nmake this show ng,
the burden shifts to the insurer to prove that the |oss was

caused by an excluded risk. See B & S Associates, Inc. V.

| ndemmity Cas. & Property, Ltd., 641 So. 2d 436, 437 (Fla. 4th

DCA 1994); Wallach v. Rosenberg, 527 So. 2d at 1388; Hudson, 450

So. 2d at 568; Egan, 240 So. 2d at 876; Phoenix Ins. Co., 234

So. 2d at 398. The insureds are not required to disprove any

excepted causes. See Hudson, 450 So. 2d at 568; Stonewall Ins.

Co. v. Enerald Fisheries, Inc., 388 So. 2d 1089 (Fla. 3d DCA

1980).
| nsurance contracts are ordinarily construed in accordance
with the plain | anguage of the policies as bargained for by the

parties. Auto-Owners Ins. Co. v. Anderson, 756 So. 2d 29, 33

(Fla. 2000); Prudential Property & Cas. Ins. Co. v. Swindal, 622

So. 2d 467, 470 (Fla. 1993). |If the relevant policy |anguage is
susceptible to nore than one reasonable interpretation, one
provi di ng coverage and another limting coverage, the insurance
policy is considered anbi guous. Anbi guous policy provisions are
interpreted liberally in favor of the insured and strictly

agai nst the drafter who prepared the policy. Auto-Owmers Ins.

Co. v. Anderson, 756 So. 2d at 33; Prudential Property & Cas.

11



Ins. Co. v. Swindal, 622 So. 2d at 470. Under settled Florida

| aw, exclusions are always construed strictly. Denshar v.

AAACon Auto Transport, Inc., 337 So. 2d 963 (Fla. 1976).

Ambi guous policy exclusions are construed against the drafter

and in favor of the i nsureds. Auto-Owmers Inc. Co. v. Anderson,

756 So. 2d at 33.

I n the instant case, the Fayads adduced evi dence that their
home and personal property sustained “physical | oss” as a direct
result of nearby blasting activity. This sustained their “Ilight
burden” of proof. Cl arendon invoked an “earth novenent”
exclusion to defeat coverage. Application of the proper rules
governing insurance policies in general, and this exclusion in
particul ar, should have defeated Cl arendon’ s defense.

Earth novenent excl usi ons hi storically related to
catastrophic and extraordinary calamties such as earthquakes
and | andslides. The reason for inserting this type of excl usion
in an all risk policy was to relieve the insurer from an
occasional major disaster which was alnpst inpossible to

predict, and thus to i nsure against.* See Peters Tp. School Di st.

4 An insurance conpany also has the right to subrogate and
recoup any paynents to its insured froma third party or parties
who are responsi ble for such man-nmade events. As to the nature
and doctrine of subrogation see generally Dantzler Lunber &
Export Co. v. Colunmbia Cas. Co., 156 So. 116 (Fla. 1934),
Florida FarmBureau Ins. Co. v. Austin Carpet Service, Inc., 382
So. 2d 305 (Fla. 1st DCA 1979); Alnmeroth v. Governnent Enpl oyees
Ins. Co., 587 So. 2d 550 (Fla. 4th DCA 1991); MKibben v. Zanora,

12



v. The Hartford Acc. and Indem Co., 833 F. 2d 32, 35-36 (3d

Cir. 1987); Watt v. Northwestern Mut. Ins. Co. of Seattle, 304

F. Supp. 781, 782-83 (D. Mnn. 1969). They were never intended
to enconpass damage caused by the conduct of third persons in
the immediate vicinity of the property. See att  v.

Nort hwestern Mutual Ins. Co. of Seattle, 304 F. Supp. at 783:

It seems hard to contend that the insurance
policy nmeant to exclude all earth novenents,
for it is difficult to distinguish between a
situation where a piece of heavy equipnment
breaks |oose and hits a house causing
serious danmage and a situation where that
equi pnent instead hits only an enbanknment
next to a house but causes the earth to nove
and thereby damages the house. Certainly
not all earth movenents, or at |east those
where sonme human action causes such are
included in the exclusion. If this
interpretation creates an anmbiguity in the
| anguage then it is necessary to deci de what
earth novenents were i ntended to be covered.
The class cited in the exclusionary clause
is therefore held, if not limted to natura

phenomena, at |east not to exclude coverage
in the case at bar.

Cl arendon’s policy excludes |osses “caused directly or

indirectly by any of the followng,” i.e., “earth novenent.”
“Earth nmovenent” is an expressly defined term Ilimted to
certain specific and extraordinary events. |t means
“eart hquake, including land shock waves or trenors, before,

during or after a vol canic eruption; |andslide, m ne subsidence;

358 So. 2d 866 (Fla. 3" DCA 1978). There can necessarily be no
subrogation for |osses due to acts of nature.
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mudfl ow; [and] earth sinking, rising or shifting..., unless
direct loss by fire or explosion ensues.”

Cl arendon’ s exclusion expressly defined the term “earth
novement” with regard to specific, itemzed and |listed events.
A clear majority of courts continue to find this type of
excl usion anmbiguous and limted in its application only to
naturally occurring catastrophic events, not those which are

man- made. See Miurray v. State Farm Fire and Cas. Co., 203 W

Va. 477, 509 S.E. 2d 1, 9 n.6 (W Va. 1988) (and cases

collected); see e.g. Peters Tp. School Dist. v. Hartford Acc.

and Indemm. Co., 833 F. 2d at 35 (“m ne subsidence”); Peach

State UniformService, Inc. v. Anmerican Ins. Co., 507 F. 2d 996

(5t Cir. 1975); GQullett v. St. Paul Fire & Marine Ins. Co., 446

F. 2d 1100 (7" Cir. 1971); Watt v. Northwestern Mut. Ins. Co.,

304 F. Supp. at 782 (excavating contiguous property); Wnters v.

Charter Oak Fire Ins. Co., 4 F. Supp. 2d 1288, 1290 (N.D. Mex.

1998); Sentinel Associates v. American Mrs. Mut. Ins. Co., 804

F. Supp. 815 (E.D. Va. 1992) (leaking water pipe, a “mnmade

problent), aff’'d, 30 F. 3d 130 (4'" Cir. 1994); Bly v. Auto

Owmers Ins. Co., 437 So. 2d 495, 497 (Ala. 1983) (vibrations

caused by passing vehicles); West v. Umalik Ins. Co., 8 P.3d

1135, 1140-41 (Al aska 2000) (broken water pipe); Opsal v. United

Services Auto. Ass’'n, 2 Cal. App. 4" 1197, 10 Cal. Rptr. 2d 352,

355 (Cal. Ct. App. 1991) (defective construction); Anderson v.
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| ndi ana Lunbernmen Miut. Ins. Co. of Indianapolis, Ind., 127 So.

2d 304, 308-09 (La. Ct. App. 1961); &overnnent Enployees Ins.

Co. v. DeJdanes, 256 Md. 717, 261 A. 2d 747 (Md. 1970); Henning

Nel son Const. Co. v. Fireman’s Fund Anmerican Life Ins. Co., 361

N. W2d 446, 449 (Mnn. Ct. App. 1985), aff’'d as nodified, 383

N. W2d 645 (M nn. 1986); Ariston Airline & Catering Supply Co.,

Inc. v. Forbes, 211 N.J. Super. 472, 511 A . 2d 1278, 1284 (N.J.

Sup. Ct. 1986); United Nuclear Corp. v. Allendale Mut. Ins. Co.,

103 N.M 480, 709 P.2d 649, 652 (N Mex. 1985); Holy Angels

Acadeny v. Hartford Ins. Group., 127 Msc. 2d 1024, 487 N.Y.S. 2d

1005 (N.Y.S. Ct. 1985) (blasting under property for subway

system; Steele v. Statesman Ins. Co., 530 Pa. 190, 607 A. 2d

742 (Pa. 1992) (collapse of hillside due to construction on

adj oi ning property); Rankin v. Generali-U_S. Branch, 986 S.W 2d

237 (Tenn Ct. App. 1998) (movenent of wall by heavy nmachinery);

Jones v. St. Paul Ins. Co., 725 SSW 2d 291 (Tex. Ct. App. 1986)

(adj acent construction); Wsconsin Builders, Inc. v. General

Ins. Co. of Anerica, 65 Ws. 2d 91, 101, 221 N W2d 832, 837

(Ws. 1974); Anmerican Mtorists Ins. Co. v. R& S Meats, lInc.,
190 Ws. 2d 196, 526 N.W2d 791, 796 (Ws. Ct. App. 1994);: see
also Couch on Insurance (3d) 8153:77 (2003); Dahl qui st ,
“Perspectives on Subsidence Exclusions and the Role of
Concurrent Causation in Earth Myvenent Cases, 37 Tort & Ins.
L.J. 949, 960 (Spring 2002) (hereinafter “Dahl quist”),
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The Third District correctly observed that Clarendon’s

excl usi onary | anguage “enunerated natural disasters or perils.”

Fayad v. Clarendon Nat. Ins. Co., 857 So. 2d at 296 (enphasis

added) . It erred when it thereafter determ ned there was no
coverage for physical damages sustained from bl asting. The
court did so by resort to the maxim “expressio unius est
exclusio alterius” or the enuneration of particular acts should
be construed to exclude all those not expressly nentioned. This
was the wrong doctrine applied in the wong context.?®

An “all risk” policy is an open perils policy which provides
coverage for all direct |osses not otherw se excluded. A
“specific perils” policy, in contrast, provides coverage in
accordance with the |egal maxim “expressi o unius est exclusio
alterius” and excludes all risks not specifically included in

the contract. It is the antithesis of an “all risk” policy.

See Poulton v. State FarmFire and Cas. Conpani es, 267 Neb. 569,

675 N.W 2d 665, 669 (Neb. 2004). By reliance on the maxim
here, the Third District converted Clarendon’s “all risk” policy
into one for “specific perils,” or its converse.

Courts have traditionally applied two different rules of

5> This particular maxim is ordinarily used to broaden
coverage, not broaden exclusions. See e.g. Aetna Ins. Co. V.
Webb, 251 So. 2d 321 (Fla. 1st DCA 1971); Dorrell v. State Farm
Fire & Cas. Co., 221 So. 2d 5 (Fla. 3d DCA 1969). Cf. Mason v.
Florida Sheriff's Self-lnsurance Fund, 699 So. 2d 268 (Fla. 5"
DCA 1997).
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constructionto limt earth novement excl usions: ejusdemgeneris
and noscitur a sociis. Under the doctrine of ejusdem generis,
where general words are used in a contract after nore specific
terns, the general words will be limted in their meaning or
restricted to things of Ilike, kind and nature with those
specified. The phrase “noscitur a sociis” neans “it is known
fromits associates.” This doctrine holds that the nmeaning of
a general term is or my be known from the meaning of
acconmpanyi ng specific words. These doctrines are simlar in
nature; their application holds that “in an anbiguous phrase
m xi ng general words with specific words the general words are
not construed broadly but are restricted to a sense anal ogous to

the specific words.” Mirray v. State Farm Fire and Cas. Co.,

203 WVva. 477, 509 S.E. 2d 1, 9 (W Va. 1998). Applied here, the
term “earth sinking, rising or shifting” should be read in
conjunction with the other exanples of “earth novenent,” and
restricted to exclude only natural phenonena, rather than damage

due to man-nmade forces. See Watt v. Northwestern Miutual Ins.

Co., 304 F. Supp. 781, 784 (D. Mnn. 1969); Wnters v. Charter

Gak Fire Ins. Co., 4 F. Supp. 2d 1288, 1292 (D. N. Mex. 1998);

Sentinel Associates v. Anerican Mrs. Miut. Ins. Co., 804 F.

Supp. 815, 818 (E.D. Va), aff’d, 30 F. 3d 130 (4" Cir. 1994).

In the instant case, Clarendon could not and did not show
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t hat the Fayads’ danmages were due to:
! Eart hquake
! Land shock wave or trenors, before during or
after a volcanic eruption;
! Landsl i de;
! M ne subsi dence; or
! Mudf | ow.

The general phrase “earth sinking, noving or shifting” is
properly read restrictively with reference to all of these nore
specific natural phenonmena that cone before. There was no
reason for the Third District to go further and exam ne the
exception to the exclusion - which applies when fire or
expl osi on “ensues” from natural phenonena. The Fayads’ damage
resulted from bl asti ng. This was a man- made danage, covered

under the “all risk of physical |oss” provision — not subject to
the earth nmovenent exclusion at all.

The Fourth District’s decisionin Phoenix was the right one.
As here, Plaintiffs sustained damage to their home in the form
of cracks and fractures on their prem ses. This was a risk of
“physical |oss” which the policy insured against. The burden
was on the insurer to prove that blasting was excluded under a

policy exclusion which defined earth novenent as “includi ng but

not limted to”:

18



Eart hquake

Landsl i de
! Mudf | ow; or
! Earth sinking, rising or shifting...
This exclusion is actually broader than Clarendon’s, since
the bolded phrase is one of enlargenent which extends to
everything in the same class, not specifically enunerated. See

e.g. Alligator Enterprises, Inc. v. General Agents, Ins. Co.,

773 So. 2d 94, 96 (Fla. 5'" DCA 2000), rev. den., 790 So. 2d 1101
(Fla. 2001) (term ®"including” typically indicates a parti al

list); see also Berniger v. Meadow Green-W Il dcat Corp., 945 F.

2d 4, 6 (1%t Cir. 1991) (phrase *“including but not limted to”
precedi ng specification in a statute, is a term of enlargenent
whi ch extends statutory provisions to everything el se enbraced

inits class); State v. Thonpson, 92 Chio St. 3d 584, 752 N. E.

2d 276 (Onhio 2001) (statutory phrase “including, but not limted

to” “indicates that what follows is a non-exhaustive |ist of
exanpl es”) .

In Phoenix, the Fourth District deened the exclusion
“inapplicable” and squarely held that blasting damage was

covered. This was the proper result here.

State Farm Fire and Cas. Co. v. Castillo, 829 So. 2d 242

(Fla. 3d DCA 2002) does not help Clarendon, since State Farnis
exclusion is both different from and broader in scope than
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Cl arendon’ s. State Farm s i nsurance contract contains a “l ead
in” provision which states that:

2. W do not insure under any coverage for
any |loss which would not have occurred in
t he absence of one or nore of the follow ng
excluded events. We do not insure for such
| oss regardless of: (a) the cause of the
excl uded event; or (b) other causes of the
loss; or (c) whether other causes acted
concurrently or in any sequence with the
excl uded event to produce the loss; or (d)
whet her the event occurs suddenly or
gradual l'y, involves isolated or w despread
danmage, arises from natural or externa
forces; or occurs as a result of any
conbi nati on of these.

b. Earth novenment, nmeaning the sinking,
rising, shifting, expanding or contracting
of earth, all whether conmbined with water or
not, Earth novenent includes but is not
limted to earthquake, |andslide, nudflow,
si nkhol e, subsi dence and erosion. (enphasis

added) .
In Castillo, the trial court found this provision anbi guous
and entered summary judgnment in Plaintiff’s favor. The Third

District reversed for entry of judgnent in favor of State Farm
Noti ng the general rule that anbiguity arises when nore than one
interpretation may be fairly given to a policy provision, the
court concluded that the State Farmexcl usi on was susceptible to
only one interpretation, “particularly when it is read in
conjunction with the lead in provision of the policy, as it nust
be.” 1d. at 245. State Farnm s policy excluded | oss from any

earth novenent, “regardl ess of the cause of the earth novenent.”
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Id. (enphasis in original). 1In so holding, the district court
twice referred to the “preci se | anguage” of State Farmi s policy
— whi ch had been “previously construed by other courts.” |1d. at
245.

Thi s excl usi on has been uphel d, ® but is generally recogni zed

to be “unique.” See Wnters v. Charter Oak Fire Ins. Co., 4 F.

Supp. 3d at 1291; Chase v. State Farm Fire and Cas. Co., 780

A.2d 1123, 1128 (D.C. Ct. App. 2001); Murray v. State FarmFire

and Cas. Co., 203 WVa. 477, 509 S.E.2d 1, 13 (WVa. 1998); see

general ly Dahl quist, 37 Tort &Ins. L.J. at 956-57 (State Farm s
“regardl ess of cause” form “is the broadest type of earth
nmovenment exclusion and is generally understood to exclude
coverage for all earth novenent”). By its ternms, it excludes
all earth movenment, whether arising from natural or external
forces.

In the instant case, Clarendon’s policy |lacks the “lead in”

¢ See Rhoden v. State FarmFire and Cas. Co., 32 F. Supp. 2d
907 (S.D. Mss. 1998), aff’'d, 200 F. 3d 815 (5'" Cir. 1999);
State Farm Fire and Cas. Co. v. Slade, 747 So. 2d 293 (Ala.
1999); State Farm Fire and Cas. Co. v. Bongen, 925 P.2d 1042
(Alaska 1996); Kula v. State FarmFire and Cas. Co., 212 A.D. 2d
16, 628 N.Y.S.2d 988 (N. Y. 1995); Af v. State Farm Fire and
Cas. Co., 850 P.2d 1272 (Utah 1993); MIllar v. State Farm Fire
and Cas. Co., 167 Ariz. 93, 804 P.2d 822 (Ariz. C. App. 1990);
Rodin v. State FarmFire and Cas. Co., 844 S.W 2d 537 (Md. Ct.
App. 1992); Schroeder v. State Farm Fire and Cas. Co., 770 F.
Supp. 558 (D. Nev. 1991); but see Cox v. State FarmFire and Cas.
Co., 217 Ga. App. 796, 459 S.E. 2d 446 (Ga. 1995); Mirray V.
State FarmFire and Cas. Co., 203 WVa. 477, 509 S.E. 2d 1 (W Va.
1998) .
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clause in State Farnmis policy, which excluded earth novenment
caused by both natural and external forces. Cl arendon’ s
exclusion is limted to specific listed events, with “earth
sinking, moving or shifting,” properly limted to the specific
type of event which proceeds it — all of which involve
cat astrophi c natural phenonmena. \Where, as here, there are two
reasonable interpretations of the exclusion, the policy is
anmbi guous, and nust be read in favor of coverage for the Fayads’

property damage. See Auto Omers Ins. Co. v. Anderson, 756 So.

2d at 33; Prudential Property & Casualty Co. v. Swindal, 622 So.

2d at 470.

Finally, explosion is specifically listed in the policy as
a nanmed peril and the Third District, by excluding coverage for
personal property danaged by explosion, has sinply voided
coverage that was specifically listed in that part of the
policy.’” Apparently, the Third District’s rationale was to avoid
the possibility of interpreting two policy provisions in an
i nconsi stent manner. Although the Court correctly determ ned
that provisions in a contract that appear to be in conflict
shoul d be reconciled and harnonized if possible to do so, the

Court msapplied Florida Ilaw by resolving the apparent

7 Al though the Building/Structure portion of the policy is
“all risks”, the personal property coverage is “named peril”.
(App. Q).
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i nconsi stency in favor of the insurer, instead of the insureds.
Utimtely, reconciling the structure and personal property
provisions in favor of the insurer contradicts Florida |aw.
Conflict between clauses in an insurance policy should be

resolved in favor of the policyholder. See Dyer v. Nationw de

Miut. Fire Ins. Co., 276 So. 2d 6 (Fla. 1973).

I n sum construing this policy correctly |eads to coverage
for all of the Fayads’ property damage.

CONCLUSI ON

For all of the foregoing reasons, the Third District’s
deci sion should be quashed, in favor of the Fourth District’s
deci sion, and the case remanded for further proceedings.
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