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STATEMENT OF THE CASE AND FACTS

Carl os and Dora Fayad’ s hone was i nsured by Cl arendon Nati onal
| nsurance Conpany (“Clarendon”) through an “all risk policy”.
(App. 2.) During the policy period they reported damages caused
by expl osion/blasting to the structure of their honme as well as
to their personal property. (App. 2). Clarendon denied coverage
asserting that the cause of the | oss was not expl osi on but rather
resulted from “settlenment, shrinkage and thermal effects[,]”
excl usi ons; danmage to the personal property was never addressed
by Clarendon. (App. 2,3). Carlos and Dora Fayad ("Fayads”)
demanded apprai sal and, thereafter, Clarendon fil ed a declaratory
action for a determ nation that there was no coverage. (App. 3 ).
The trial court granted Clarendon’s Modtion for Summary Judgnent
on both the structure and personal property based upon the “earth

movenment” exclusion! in the policy. (App.3). The homeowners

! Clarendon's earth nmovenent exclusion provides:

b. Earth Mvenent, neaning earthquake, including
| and shock waves or trenors before, during or after
a volcanic eruption; |andslide; mne subsidence;
mudf |l ow; earth sinking, rising or shifting; unless
di rect | oss by:

(1) Fire; [or]

(2) Expl osion . .
ensues and then we will pay only for the ensuing
| oss. (enphasis added).

Cl arendon’ s personal property coverage provision states:



appeal ed the Final Summary Judgnent. (App. 1).

The Third District issued their opinion on Septenber 24,
2003. (App. 1). Although Judge Green, in writing the opinion for
t he panel, agreed with the Fayads that the exclusionary | anguage
is different and narrower in scope than the “Earth Movenent”

exclusion contained in State Farm Fire & Casualty Conpany V.

Castillo, 829 So.2d 242 (Fla. 379 DCA 2002), the panel held that
the | oss was nonethel ess excluded. (App. 4,5,6). Judge G een
applied the I egal maxi m “expressi o uni us est exclusio alterius”
to the exclusionary |anguage broadening the |anguage of the
excl usion. (App. 6, 7). Fi nal |y, even t hough expl osi on IS
specifically listed as a covered peril for personal property, the
panel held that providing for such coverage would result in
interpreting the policy in an inconsistent manner. (App. 9).

STATEMENT OF JURI SDI CTl ON

The Fayads seek further review, based on the conflict between
the Third District and the Fourth District’s decision in Phoenix

| nsurance Conpany v. Branch, 234 So.2d 396 (Fla. 4t" DCA 1970).

COVERAGE C — PERSONAL PROPERTY
We insure for direct physical loss to the property described in

Coverage C caused by a peril listed below unless the loss is
excl uded in SECTI ON | - EXCLUSI ONS.
* * *

3. Explosion (Enphasis supplied).



Mor eover, by construing the exclusion broadly, the Third Di strict
has m sapplied a controlling decision of this Court as well as

other district courts, to wit: Denmshar v. AAAcon Auto Transport,

Inc., 337 So.2d 963, 965 (Fla. 1976) (exclusionary clauses are

al ways strictly construed); Auto-Omers Ins. Co. V. Anderson, 756

So.2d 29, 34 (Fla. 2000); State Farm Miut. Auto Ins. Co. V.

Pri dgen, 498 So.2d 1245 (Fla. 1986); Westnoreland v. Lunbernens

Mut ual Casualty Co., 704 So.2d 176 (Fla. 4t" DCA 1997 and St. Pau

Fire & Marine Ins. Co. v. Thomas, 273 So.2d 117 (Fla. 4t DCA)

cert. den., 282 So.2d 638 (Fla. 1973); and Kirsch v. Aetna

Casualty and Sur. Co., 598 So.2d 109 (Fla. 29 DCA 1992). The

foregoing creates express, direct conflict.

SUMVARY OF THE ARGUNMENT

This Court has discretionary jurisdictiontoreviewa district
court’s decision which expressly and directly conflicts with a
deci sion of another district court or this Court on the same
i ssue of |aw Fla. Const. Art. V., 83(b)(3). Deci si onal
conflict may be created by a conflict in decisions by the
district court, l|egal principles appearing on the face of the
deci sion or the m sapplication of a specific holding previously

announced by this Court. See Rosen v. Florida lns. Guar. Ass’n,

802 So. 2d 291, 292 (Fla. 2001); Vest v. Travelers Ins. Co., 753




So. 2d 1270, 1272 (Fla. 2000); Arab Termite and Pest Control of

Florida, Inc. v. Jenkins, 409 So. 2d 1039, 1040 (Fla. 1982).

The Third District held that the “Earth Movenent” excl usion
contained in a homeowner’s all risks policy excluded damages
caused by bl asti ng/ expl osion. The Fourth District Court held, to
the contrary, that damages caused by bl asting/explosion do not
fall wth the “Earth Mvenment” exclusion contained in a
homeowners’ all risks policy. Mreover, the Third District, in
order to reach their holding, broadly construed the |anguage of
t he exclusionary provision contrary to established law in both
this Court and other district courts. Finally, the construction
applied by the Third District in analyzing the “Earth Movenent”
excl usion would necessarily result in other typically covered
| osses being excluded (e.g., fire losses); such effect would
create a harnful coverage gap in the State of Floridaif applied.
Accordingly, there is express, direct conflict warranting the
further exercise of this court’s jurisdiction.

ARGUMENT
THE DI STRICT COURTS ARE IN DIRECT CONFLICT AS TO
| NSURANCE COVERAGE FOR A HOME DAMAGED BY
EXPLOSI OV BLASTING AND THE THI RD DI STRICT FAILED TO
FOLLOW FLORI DA LAWBY NARROALY CONSTRUI NG AN EXCLUSI ON
AND BROADLY CONSTRUI NG COVERAGE.

The Fourth District Court of Appeals in Phoenix, supra,




interpreted a simlar honeowners all risks policy involving

damages caused by blasting. The insureds sought recovery for

danages to their hone “by reason of blasting activities, which

resulted in the cracking of the walls, roof and ceilings,” 1d. at

236. The exclusionary | anguage in Phoeni x provided:
This policy does not insure against |oss:

(b) caused by, resulting from contributed to or

aggravated by any earth novenent, including but not
limted to -earthquake, Ilandslide, nudflow, earth

sinking, rising or shifting; unless loss by fire,
expl osi on or breakage of glass constituting a part of
t he buil ding(s) covered hereunder, including glass in
stormdoors and st ormw ndows, ensues, and t his Conpany
shall then be liable only for such ensuing |oss;
[ Enphasis supplied].® 1d. at 235.

The Fourth District also discussed the interpretation

applied to all risks policies, as follows:

In recent years, the so-called "all risks" insurance
policy has been used with increasing frequency. Such a
policy is to be considered as creating a special type
of coverage extending to risks not wusually covered
under other insurance, and recovery under the "all
risks" policy will as a rule be allowed for all
fortuitous losses not resulting from m sconduct or
fraud unless the policy contains a specific provision
expressly excluding the | oss fromcoverage. 13 Couch on
| nsurance 2d, 8 48.138 (1965). Thus a policy against
"all risks" ordinarily covers every |loss that my
happen except by the fraudulent acts of the
i nsured.[fnl] See al so Sun I nsurance Ofice, Limted v.
Clay, Fla. 1961, 133 So.2d 735. We nust, therefore,

$ The Phoeni x | anguage i s actually even nore restrictive
t han the exclusion contained in the Cl arendon policy by the
i nclusion of “any” and “including but not limted to”.



conclude that the very nature of the term™all risks"
must be given a broad and conprehensive neaning as to
t he covering of any loss other than a willful and
fraudul ent act of the insured. |d. at 235.

The Fourth District Court directly held that the blasting
“l oss does not fall within the exclusionary provisions of the
i nsurance policy.” 1d. at 236. Therefore, an insured honeowner
who resides in the jurisdiction of the Fourth District has such
coverage while another residing in the Third District does not.
Not only is the Third District in direct conflict with the
Fourth District on the coverage issue, the Third District’'s
anal ysis of the “Earth Movenent” exclusion effectively turns the
exclusion on its head; if such analysis is followed as to fire
(or other |osses?) then there would be a severe coverage gap in
the State of Florida resulting in substantial har nf ul
consequences to honeowners, nortgage |enders, builders and the
|i ke. Specifically, the Third District stated in its opinion:
According to the plain language in the Cl arendon
policy, there is no coverage for | osses caused by earth
nmovenment. Readi ng the plain | anguage of the policy and
applying the | egal maxi m"expressi o uni us est exclusio
alterius,” (i.e. "the enuneration of particul ar covered
acts should be construed to exclude all of those not

expressly mentioned."[fn4]), we conclude that there is
no coverage for damages resulting from earth novenent

4 The opinion only listed fire and explosion omtting the
addi ti onal | anguage as reflected by the designation “...".



caused by the policy's enunerated natural disasters or
perils. Under Clarendon's policy, however, there would
be coverage for damages froma fire or expl osion which
ensued or followed these enunerated natural disasters
or perils.[fn5] That is, in order for the policy to
cover danmages caused by explosion, the expl osion nust
"ensue" or follow one of the previously nmentioned
natural events.[fn6] If it does not, there is no
coverage. (App. 6,7). [Enphasis Supplied].

Following the Third District’s rationale, sincefireis also
listed within the exclusion, “in order for the policy to cover
damages caused by [fire], the [fire] nmust “ensue” or foll ow one
of the previously nentioned natural events” in order for thereto
be coverage. Although, it is not perhaps an intended result of
the Third District, the foregoing is illustrative of the
egr egi ous and per haps devastati ng effect of the m sapplication of
the legal maxim "expressio unius est exclusio alterius,” when
construing an exclusion so broadly relative to an all risks
i nsurance policy® The aforenentioned legal maxim is clearly

meant to apply to “particular covered acts,” not to enunerated

> “There is no reason why such policies cannot be phrased so
t hat the average person can clearly understand what he i s buying.
And so | ong as these contracts are drawn in such a manner that it
requires the proverbial Philadelphia |Iawer to conprehend the
terms enmbodied in it, the courts should and will construe them
liberally in favor of the insured and strictly against the
i nsurer to protect the buying public who rely upon the conpani es
and agencies in such transactions.” Hartnett v. Southern
| nsurance Conpany, 181 So.2d 524, 525 (Fla. 1965). C arendon (and
other carriers) has had over thirty years since the Phoenix
decision to draft an exclusion relative to bl asting/explosion.




excl usions, as incorrectly applied by the Third District. The
subj ect provision does not exclude from coverage earth novenent
danage resulting from man-nmade disasters and perils.
Accordingly, the Third District’s broadeni ng of the plain meaning
of the policy to exclude sanme by m sapplying the legal maximin
favor of the insurer is contrary to Florida law. If |anguage in
a policy is plain and unanbi guous, there is no occasion to
construe it, but if uncertainty is present, the instrunment should
be construed against the insurer and in favor of the insured.

Rakoff v. World Ins. Co., 191 So.2d 476 (Fla. 3@ DCA 1966); see

also Rigel v. National Cas. Co., 76 So.2d 285 (Fla. 1954)and

Eagl e Anerican Ins. Co. v. Nichols, 814 So.2d 1083 (Fla. 4t" DCA

2002).

Such | egal maxi mhas historically been applied by this Court
and other district courts to construe a particular statute to
actual ly broaden coverage, not to broaden exclusions. See Young

v. Progessive Sout heastern Insurance Co., 753 So.2d 80, 84 (Fla.

2000). Aetna Insurance Conpany v. Webb, 251 So.2d 321, 322 (Fla.

1st DCA 1971); Perkins v. A. Perkins Drywall, 615 So.2d 187, 191

(Fla. 1st DCA 1993). Florida lawis clear that insurance coverage
nmust be construed broadly and its exclusions narrow y. Hudson v.

Prudential Property & Cas. Ins. Co., 450 So. 2d 565, 568 (Fla. 2™




DCA 1984). Exclusionary clauses are construed nore strictly than

coverage clauses. Denshar, Anderson, Pridgen, Westnoreland,

Thomas, Kirsch, supra. The application by the Third District of

such a maxim m sapplies Florida law as to interpretation of
excl usions in such homeowners all risks insurance policies.
Under Florida law, if relevant |anguage in an insurance
policy is susceptible to nore than one reasonabl e interpretation,
one providing coverage and another |limting coverage, an
anbiguity is deened to exi st by definition and the court is bound

to adopt the interpretation which favors coverage. Adolfo House

Distributing Corp. v. Travelers Property and Cas. Ins. Co., 165

F. Supp. 2d 1332 (S.D. Fla. 2001); see also Graber v. Clarendon

Nat. Ins. Co., 819 So.2d 840 (Fla. 4t DCA 2002). The Third

District significantly departed fromthese fundanental concepts.
Finally, explosion is specifically listed inthe policy as a
named peril and the Third District, by excluding coverage for
personal property damaged by explosion, has sinply voided
coverage that was specifically listed in that part of the
policy® Apparently, the Third District’s rationale was to avoid

the possibility of interpreting two policy provisions in an

¢ Al't hough the Building/Structure portion of the policy is
“all risks”, the personal property coverage is “nanmed peril”.



i nconsi stent manner. Although the Court correctly determ ned t hat
provisions in a contract that appear to be in conflict should be
reconciled and harnonized if possible to do so, the Court
m sapplied Fl orida | aw by resol vi ng t he apparent i nconsistency in
favor of the insurer instead of the insureds. Utimtely,
reconciling the structure and personal property provisions in
favor of the insurer contradicts Florida law. Conflict between
clauses in an i nsurance policy should be resolved in favor of the

pol i cyhol der. See Dyer v. Nationwde Miut. Fire Ins. Co., 276

So.2d 6 (Fla. 1973).

Accordingly, this Court also has jurisdiction based on the
conflict between the district courts and the Third District’s
m sapplication of Florida law. As such, further review is
war r ant ed.

CONCLUSI ON

For all of the foregoing reasons, petitioners respectfully
invoke this Court’s jurisdiction under Fla. Const. Art. V.,
83(b)(3) and request the Court to (1) accept jurisdiction; (2)
establish a briefing schedule on the nerits; and (3) quash the

decision of the District Court of Appeal, Third District.
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