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JURI SDI CTI ON!

This Court’s conflict jurisdictionis dependent on the facts
contained within the four corners of the decision. Reaves v.
State, 485 So. 2d 829 (Fla. 1986). The Fayad petitioners spent
a great deal of tinme in their initial brief denonstrating that
the underlying Third District decision is irreconcilable with

the Fourth District’s decision in Phoenix Ins. Co. v. Branch,

234 So. 2d 396 (Fla. 4 DCA 1970) (“Phoenix”). (1.B. pp. 4-6).
Cl arendon | nsurance Conpany (“Clarendon”) responds that (1)
Phoeni x “rests on the efficient proxi mate cause doctrine;” (A B.
p. 7) and (2) its policy differs from Phoeni x’ because of a
“lead-in provision.” (A. B. p. 10). Neither claimis correct.
Cl arendon’ s di scussion of “efficient proximte cause” and
“concurrent cause” is a red herring, since Phoenix does not
di scuss, let alone, “rest” on either doctrine. (A B. pp. 3, 7-9)
The basis to defeat jurisdiction is nade up of whole cloth.
The facts cited do not appear in the Phoenix decision, and
Cl arendon quotes a different federal case to explain an
i napplicable doctrine that Phoenix doesn’t nention. (A B. p.8,

citing Paulucci v. Liberty Mutual Fed. Ins. Co., 190 F. Supp. 2d

1312, 1317 (M D. Fla. 2002)).

L' All references are to the Fayads’ Initial Brief on the
Merits (I.B. p. ), and to Respondent’s Answer Brief on the
Merits. (A.B. p. ) .



| n Phoeni x, as here, Plaintiffs alleged that that danage to
their home was “by reason of blasting activities which resulted
in the cracking of the walls, roofs or ceilings.” Phoenix, 234
So. 2d at 399. The insurer tacitly agreed, filing a third party
action for indemification against a dredgi ng conpany, claimng
that its explosives (i.e., blasting) produced concussions and
vi brati ons whi ch damaged the insureds’ honme. 1d. at 397. The
insurer ultimately dropped its third party claim and defended

on the sole basis of earth npvement and wear and tear

excl usi ons. The insurer lost at trial, and argued its
exclusions on appeal. The Fourth District was “not
i npress[ed],” and squarely held that plaintiffs’ blasting |oss
“does not fall wthin the exclusionary provisions of the
i nsurance policy.” ILd. at 399.

Nor does Cl arendon’s “lead i n” | anguage nake t hese two cases
di stingui shable. (A.B. p. 9). The Phoenix policy did not insure
against |oss “caused by, resulting from contributing to or
aggravated by any earth novenent....” 1d. at 398. The
dictionary definition of “contribute” is “to give or supply in
common with others” or “shared responsibility.” See Anmerican
Heritage Dictionary of the English Language (1975 ed.). This
| anguage is substantially simlar to Clarendon’s “lead in

provision,” which excludes loss from earth novenent which



“contributes” concurrently with other causes. (A.B. p.9). Only
the linguistic locationis different; the inport of these policy
provisions is the sane.

In sum the Third and Fourth District decisions cannot be

squared. This creates legal uncertainty affecting insureds and

insurers alike. It is precisely the type of “conflict” which
requires reconciliation by this Court. Fla. Const. art. V,
83(b) (3).

ARGUMENT

“BLASTING' DAMAGE IS A COVERED RI SK, AND
DOES NOT FALL WTH N CLARENDON S *“EARTH
MOVEMENT” EXCLUSION VHICH | S LIM TED BY I TS
TERMS TO CERTAI N | TEM ZED NATURAL PHENOVENA

As the Court will recall, with regard to dwelling coverage,

Cl arendon’ s earth novenent excl usion provided:

SECTI ON | - - EXCLUSI ONS

1. We do not insure for |loss caused directly or
indirectly by any of the follow ng. Such loss is
excluded regardless of any other cause or event
contributing concurrently or in any sequence to the
| oss.

* * %

b. Earth Movenent, meani ng earthquake,

including land shock waves or trenors

before, during or after a vol canic eruption;

| andsl i de; m ne subsi dence; mudf | ow;

earth sinking, rising or shifting; unl ess

direct | oss by:

(1) Fire; [or]
(2) Explosion ...



(3) * * *
ensues and then we will pay only
for the ensuing loss. (S.R 188,
App. B, enphasis added).

Cl arendon asserts that this earth novenent exclusion nerely
“lists several illustrative examples.” (A.B. p. 3, 4, 11, 15,
19). The term “neaning” is a termof definition, not exanple.
It conveys a specific intention. |In contrast, an “illustrative
exanple” is nmerely representative. Clarendon’s policy defines
“earth novenent” to have a specific “meaning.” This definition
contains no | anguage of enlargenment, but is limted to specific
item zed and |isted natural events.

Cl arendon al so urges that “[b]Joth the Third District and
the Fayads mss the mark” by resort to principles of
construction, because its policy is “unanbi guous.” (A.B. p. 17).
The majority of authorities in this country, disagree. (See |I.B.
p. 12-14, and cases collected). They continue to find this type
of exclusion anbiguous and limted in application to naturally
occurring catastrophes. (I.B. pp. 12-14).7?

Resorting to geological textbooks, (A .B. pp. 15-16),

Cl arendon argues that all of these cases rest on “basel ess” and

2 The Third District itself observed that Clarendon’s
excl usion “enunerated natural disasters or perils.” Fayad v.
Clarendon National Ins. Co., 857 So. 2d 293, 296 (Fla. 3d DCA
2003).




“fal se assunptions.” (A.B. pp. 4, 16). This analysis m sses the
mar k. The present case does not turn on whether earthquakes and
| andslides are natural or “anthropogenic” from a geol ogical
perspective, (A.B. pp. 15-16), but on how insurance conpani es
generally treat these in their policies, and how Clarendon
treated them specifically here. The mpjority rule treats each
of the phenonena listed in Clarendon’s exclusion as natura
di sasters. (1.B. p. pp. 12-14). The reason, explained in the

sem nal case of Watt v. Northwestern Miut. Ins. Co. of Seattle,

304 F. Supp. 781, 782-83 (D. Mnn. 1969) is:

[T]lo relieve the insurer from occasional
maj or di sasters which are al nost inpossible
to predict and thus to insure against.
There are earthquakes or floods which cause
a mjor catastrophe and weak damage to
everyone in a large area rather than on
i ndi vi dual policyhol der. Wen such happens,

the very basis upon which insurance
conpani es oper ate i's said to be
destroyed. ..

Seeking to avoid this result, Clarendon argues that “m ne

subsi dence” is “exclusively anthropogenic.” It cites Peters Tp.

School Dist. v. Hartford Acc. and Indem Co., 833 F.2d 32, 38

(3d Cir. 1987), but ignores the facts and actual hol ding of the
case. (A.B. pp. 4, 14-17).
In Peters, the School District built two schools directly

over coal mnes. \Wen cracks began to appear in the schools,



the School District sued Hartford. Hartford s earth novenent
exclusion, defined “earth novenment” as “including but not
limted to eart hquake, | andslide, nmudflow, earth sinking, earth
rising or shifting.” Peters, 833 F.2d at 33. It did not include

“m ne subsidence,” withinthis definition. Hartford defended on

the basis that the schools were damged due to nm ne
subsi dence,” which it clainmd was a “natural phenonena,” i.e.
the antithesis of the insurer’s position here. The District

Court agreed, granted Hartford s summary judgnent notion, and

ruled that “m ne subsidence” was a natural disaster as a matter
of | aw because any coal mning had been abandoned years ago.
Thus, these mnes had returned to their “natural state.”

On appeal, the Third Circuit reversed. First, it agreed
with the district court that this earth novenent exclusion was
“meant to deny coverage for spontaneous, natural, catastrophic
earth novenent, and not novements brought about by other
causes.” |d. at 36. Here, however, Hartford' s policy did not
exclude “m ne subsidence,” and the exclusion had to be read
strictly. The District Court’s error was in ruling as a matter
of law that the damage was natural. Peters Township thus does
not stand for the proposition that “mne subsidence” is
“excl usively ant hropogenic.” Rather, it was an i ssue of fact for

the jury, wth respect to one school where causation was



di sput ed. Causation by “mne subsidence” was admtted by
Hartford as to the second school. Since this was not an
excluded risk, this school received a reversal with directions
to enter summary judgnent in its favor

The i nsurance i ndustry has since cured the problemof “m ne
subsi dence” by endorsenent. Where “m ne subsidence” is a
covered risk, it is used as a term of art with a “natural”
meani ng. For exanple, 1SO form HO 23 83 03 01, covers “nine
subsi dence” neaning “the coll apse of inactive underground coal
m nes” resulting in danmage to a structure. The earth novenent
exclusion is then made expressly inapplicable to this risk.
(App. A, enphasi s added).

The instant case arose on summary judgnent. In affirmng,
the district court assumed that “blasting” was the cause of
Plaintiffs’ |loss, and that Cl arendon’s earth novenent exclusion
applied only to natural disasters. Its error was in reading
coverage narrowmy, and the exclusion broadly, by resort to an
i napplicable rule of construction.

Rel ying heavily on Chase v. State Farm Fire and Cas. Co.,

780 A. 2d 1123 (D.C. Cir. 2001), Clarendon argues that the State
Farm | ead-in provision controls. (A.B. p. 21). State Farm s
“l ead-in” provision indicated that it did not insure for certain

| osses regardless of (a) the cause of the excluded event; (b)



ot her causes of | oss; (c) whether other causes acted
concurrently or in any sequence with the excluded event; or (d)
whet her the event arises fromnatural or external forces, or

as a result of any conbination of these. Chase 780 A. 2d at
1125. One of these excluded |osses was “earth novenent,”
meani ng “the sinking rising, shifting, expanding or contracting
of earth, all whether conbined with water or not.” A water pipe
burst following a freeze, a drainage pipe failed to drain, and
this caused significant damage to Chase’ hone. Chase cl ai ned
that State Farm s “lead-in” provision was itself anmbi guous. The
appellate court disagreed, aligning itself with the “large
maj ority” of courts which deenmed State Farmi s “uni que” | anguage
valid. 1d..

More on point to the instant case is Wnters v. Charter Oak

Fire Ins. Co., 4 F. Supp. 2d 1288 (D.N. Mex. 1998), which is

based on the same | ead-in clause found in Cl arendon’s policy and
a simlar earth novenent exclusion. The District court agreed
with the insureds that the “l ead-in” provision could not broaden
t he exclusion, unless the event at issue first came within the
definition of “earth novenent.”

Here, there was nothing to prevent Clarendon fromdrafting
an exclusion simlar to State Farms. Having failed to do so,
it cannot inply this |anguage into its policy now.

Cl arendon also relies heavily on Stewart v. Preferred Fire
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Ins. Co., 206 Ken. 247, 477 P.2d 966 (Kan. 1970). Wi | e not
identified as such in Clarendon’s brief, Stewart reflects the
mnority view See 2 Law & Prac. of Ins. Coverage Litigation
845:13 (2002) (majority of courts Iimt earth nmovenent excl usion
to natural earth movenent, and not manmade events, while Kansas
and Washi ngton provide the mnority view). It engendered a

vi gorous di ssent. See Stewart, 477 P. 2d at 969 (Fatzer, J.

di ssenting).

Finally, the parties are in agreenent that the personal
property coverage is “nanmed peril,” not all risk. (A B. pp. 22-
23). Where a coverage provision conflicts with a policy
exclusion, settled law requires the coverage provision to

prevail. See Dyer v. Nationwide Mut. Fire Ins. Co., 276 So. 2d

6 (Fla. 1973); Prudential Property & Cas. Inc. Co. v. Sw ndal,

622 So. 2d 467 (Fla. 1993). Here, “explosion” is an expressly
covered peril. Try though it mght, Clarendon cannot explain
how its earth novenent exclusion defeats coverage for an
expressly listed nanmed peril. The District Court’s decision was
clearly wrong.

CONCLUSI ON

For all of the foregoing reasons, the Third District’s
deci si on should be quashed, in favor of the Fourth District’s
deci sion, and the case remanded for further proceedings.

Respectfully subm tted,
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