I N THE SUPREME COURT OF FLORI DA

ANTHONY LAMARCA,
Petitioner,
V. CASE NO. SC04-847
JAMES V. CROSBY, JR.,
Secretary, Departnment of Corrections,

State of Florida,

Respondent .
/

RESPONSE TO PETI TI ON FOR HABEAS CORPUS

AND

VEMORANDUM OF LAW

COVES NOW Respondent, Janmes V. Crosby, Jr., Secretary of

t he Department of Corrections for the State of Florida, by and
t hrough the Attorney General of the State of Florida and the

under si gned counsel, who answers the petition, and states:

PRELI M NARY STATENMENT

Respondent denies petitioner is being illegally restrained
and denies each and every allegation in the instant petition
indicating in any manner that petitioner is entitled to relief

fromthis Court.



RELEVANT FACTS

A detailed statenent of the facts is contained in the
Respondent’s Answer Brief filed in response on appeal from the
deni al of Petitioner’s Mdtion for Post-Conviction Relief filed
on the same date as this Response.

ARGUMENT
[-VI.1
WHETHER FLORIDA’S CAPI TAL SENTENCING SCHEME | S

CONSTI TUTI ONAL I N LI GHT OF APPRENDI V. NEW JERSEY AND
RING V. ARIZONA? (STATED BY RESPONDENT) .

The Suprenme Court’s decisions in Apprendi v. New Jersey, 530

U S. 466 (2000) and Ring v. Arizona, 536 U. S. 584 (2002) do not

provi de any basis for questioning petitioner’s conviction or
resulting death sentence. This Court has repeatedly rejected
petitioner’s claim that Ring invalidated Florida s capital

sentenci ng procedures. See Duest v. State, 855 So. 2d 33, 49

(Fla. 2003); Kormondy v. State, 845 So. 2d 41, 54 (Fla.

2003) (Ring does not enconpass Florida procedures or require
either notice of the aggravating factors that the State wll
present at sentencing or a special verdict formindicating the

aggravating factors found by the jury); Butler v. State, 842 So.

2d 817, 834 (Fla. 2003) (rejecting Ring claim in a single

1Sections | thru Ill reference prelimnary statements contai ned
in Lamarca’ s Habeas Petition. Sections IV thru VI of the
Petition allege clains relating to Ring v. Arizona.
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aggravator (HAC) case); Porter v. Crosby, 840 So. 2d 981, 986

(Fla. 2003); Bottoson v. More, 833 So. 2d 693 (Fla.), cert.

deni ed, 537 U S. 1070 (2002); King v. Mwore, 831 So. 2d 143

(Fla.), cert. denied, 537 U S. 657 (2002).

Even if Ring has sone application under Florida law, it

woul d not retroactively apply to this case. In Schriro v.

Summerlin, 124 S. Ct. 2519, 159 L. Ed. 2d 442 (2004), the
Suprene Court held that Ring announced a new “procedural rule”

and is not retroactive to cases on coll ateral review See al so

Turner v. Crosby, 339 F.3d 1247, 1283 (11th Cr. 2003) (hol di ng

that Ring is not retroactive to death sentences inposed before

it was handed down.). A mjority of this Court has now
determined that Ring will not apply retroactively to cases on

postconviction review. 2 See Monlyn v. State, 29 Fla. L. Wekly

S741 (February 11, 2005) and Wndom v. State, 886 So. 2d 915

(Fla. 2004)(Cantero, J., concurring). See also Mddest v. State,

30 Fla. L. Weekly D409 (Fla. 3d DCA, February 9, 2005)(noting a
“majority of the Florida Supreme Court has also ruled that Ring
is not retroactive.”)(citations onmtted).

Even if some deficiency in the statute could be discerned,

2See Cannon v. Millin, 297 F.3d 989 (10th Cir. 2002) (rejecting
the claimthat Ring is retroactive in federal courts); Whisler
v. State, 36 P.3d 290 (Kan. 2001)(state suprenme court rejecting

retroactivity of Apprendi).




petitioner has no legitimte claimof any Sixth Amendnent error
on the facts of this case. Clearly, a Sixth Amendnent viol ation
can be harmess. Any claimto the contrary ignores the plain
result of Ring itself, which was remanded so that the state
court could conduct a harm ess error analysis. Ring, 536 US.
at 609, n.7. This result is consistent with a nunmber of other

United States Suprene Court decisions. See United States v.

Cotton, 535 U. S. 625 (2002)(failure to recite amunt of drugs

for enhanced sentence in indictment did not require conviction

to be vacated); Neder v. United States, 527 U.S. 1, 8-9 (1999)
(failure to submt an elenent to the jury did not constitute
structural error).

Petitioner had prior violent felony convictions for arned
sexual battery and armed ki dnapping.® The prior violent felony
aggravator takes this case out of consideration fromthe class

of cases to which Ring m ght conceivably apply. See Doorbal v.

State, 837 So. 2d 940, 963 (Fla. 2003)(rejecting Ring claim
noting that one of the aggravating circunstances found by the
trial judge to support the sentences of death was that Door bal

had been convicted of a prior violent felony); Accord, Lugo v.

State, 845 So. 2d 74, 119 n.79 (Fla. 2003); Duest v. State, 855

3The fact that petitioner received a partial reduction in his
sentence for the armed kidnapping is of no consequence. The
convi ction was not overturned.



So. 2d 33, 49 (Fla. 2003). Thus, in the unlikely event Ring
m ght apply to Florida's capital sentencing scheme, under the
particul ar facts of this case, petitioner would not be entitled

to any relief.



VI,

WHETHER THE TRI AL COURT’ S | NQUI RY PURSUANT TO EARETTA
V. CALI FORNI A WAS ADEQUATE. (STATED BY RESPONDENT) .

Petitioner takes issue with the Faretta® inquiry conducted
by the trial court below. However, he does not articul ate how
the inquiry was deficient. Indeed, his claimis largely devoid
of facts and provides no basis for finding appellate counsel
ineffective for failing to raise the issue on appeal.

Any chal l enge to the sufficiency of the Faretta inquiry in
this case would be rejected as the trial court advised
petitioner of the advantages of representation by counsel and
t he di sadvant ages of self-representation. (T-32, 4-12). The
trial court stressed that he woul d be at a distinct di sadvant age
shoul d he choose to represent hinself. Id. The trial court
noted that Petitioner was “intelligent” and had prior experience
with the crimnal justice system (T-32, 9-11). Nonet hel ess,
at the conclusion of this inquiry, petitioner told the court
that he desired to forego representati on by counsel® and t hat he
wi shed to represent hinmself in this case. Petitioner stated: “I
elected to do this. | asked my attorneys to wthdraw. | am

satisfied with their representation previous to this. I hope

‘Faretta v. California, 422 U S. 806 (1975).

SAppel | ant stated that he did not want either Ms. Perry or M.
Sosa representing him (R 1074).
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that they will stay for the rest of it, but I wish to do this,
yes.” (T-32, 19).

In Potts v. State, 718 So. 2d 757, 759 (Fla. 1998), this

Court held that the defendant validly waived his right to
counsel, stating, in part:

[a] defendant’s demand for self-representation places
the trial court in a quandary, for the court nust
bal ance seeni ngly conflicting fundamental rights-i.e.,
the court nust weigh the right of self-representation
against the rights to counsel and to a fair trial
Because the court’s ruling turns primarily on an
assessnment of denmeanor and credibility, its decision
is entitled to great weight and will be affirnmed on
review i f supported by conpetent substantial evidence
in the record.

Potts reiterated the requirenent t hat a decision of
sel f-representation nmust be nade “knowi ngly and intelligently,
i.e., ‘with eyes open.’'” Id. However, in determning the
validity of a waiver of counsel, an appellate court should not
focus on the specific advice given by the trial court, “but

rather on the defendant’s general understanding of his or her

rights” because “there are no ‘ magi c words’ under Faretta.” |[d.
at 760.

“To det erm ne whet her appel | ate counsel was i neffective, our
evaluation is |limted to ‘first, whether the all eged om ssions
are of such magnitude as to constitute a serious error or
substantial deficiency falling measurably outside the range of
prof essi onally acceptabl e performance and, second, whether the
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deficiency in performance conprom sed the appellate process to

such a degree as to underm ne confidence in the correctness of

the result.”” Rogers v. Singletary, 698 So. 2d 1178, 1180 (Fl a.

1997)(citations omtted). Petitioner has failed to neet either
prong in this case.

Petitioner neglects to specifically argue how the court’s
i nquiry below was deficient.® Consequently, he has conpletely
failed to show his appel |l ate counsel was ineffective for failing
to brief this issue on appeal. Petitioner clearly understood
the nature and effect of his decision bel ow

VI,

WHETHER PETI TI ONER WAS DENI ED HI S RI GHT TO PARTI Cl PATE
I N JURY SELECTI ON? ( STATED BY RESPONDENT) .

Petitioner apparently contends that his appellate counsel
was ineffective in failing to raise trial counsel’s waiver of
his presence at a single bench conference during jury sel ection.
(Habeas Petition at 40-43). However, this case was tried in
November of 1997 and was not within the w ndow peri od where this

court’s decision in Coney v. State, 653 So. 2d 1009 (Fla. 1995)

applies. In Carmchael v. State, 715 So. 2d 247, 248 n.1 (Fl a.

1998), this Court stated the foll ow ng:

6l ndeed, petitioner’s argunent is confusing and much of it is not
related to Faretta. For exanple, petitioner spends severa
pages relating qualifications on m ni nrum standards for counsel
in capital cases. (Habeas Petition at 33-40).
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We have since anmended Florida Rule of Crimnal
Procedure 3.180 to supersede Coney. See Anendnents to
Florida Rules of Crim nal Procedure, 685 So.2d 1253,
1254 n. 2 (Fla.1996) (“This amendnent supersedes Coney
v. State, 653 So.2d 1009 (Fla.1995).”). Qur ruling in
Coney thus is applicable only to those cases falling
within a narrow w ndow-i.e., where jury selection
t ook place after April 27, 1995 (the date Coney becane
final), and before January 1, 1997 (the date the
amendnent to rule 3.180 becane effective). See State
V. Mejia, 696 So.2d 339 (Fla.1997); Anmendnents.

Appel | ate counsel cannot be considered ineffective for
failing to raise this un-preserved, neritless issue. Petitioner
voi ced no objection to the procedure enpl oyed bel ow. Mihammd
v. State, 782 So. 2d 343, 353 (Fla. 2001)(“this Court held that
Coney errors nust be preserved for appellate review through a

specific objection.”) (citing Carm chael, 715 So. 2d at 249).

In fact, the record reflects defense counsel waived Lamarca’s
presence at the bench conference referenced in Lamarca's
Petition. (T-25, 228-29). Appel | ate counsel cannot be
considered ineffective for failing to raise an issue which is

not preserved for appeal. Medina v. Dugger, 586 So. 2d 317, 318

(Fla. 1991) (appel | ate counsel is “not ineffective for failing to
rai se i ssues not preserved for appeal.”)

The jurors were questioned in petitioner’s presence in open
court. Moreover, the record reflects that petitioner was
present when perenptory and cause chall enges were exercised

during the selection process. (T-26, 497). The court noted



“M. Lamarca has been present in open court the entire time that
we have been discussing the cause challenges.” (T-26, 497).
Mor eover, the defendant indicated that he was foll owi ng al ong

with counsels’ perenptory and cause challenges in selecting the

jury. In discussing the remaining perenptory challenges,
petitioner chimed in with the followi ng: “Can we raise you one,
your Honor.” (T-26, 505). Thus, petitioner’s assertion that

his “nouth was taped shut when he was excluded from the
sel ection of jurors as perenptory strikes where (sic) done at
t he bench wi t hout his know edge or input” is incorrect. (Habeas
Petition at 3). The record reflects that not only was
petitioner present in the courtroom but that he was in the
i nmedi ate vicinity and was following along with counsel during
the selection of his jury. For the foregoing reasons, a Coney

i ssue woul d have no chance of success on appeal. See Giffin v.

State, 866 So. 2d 1, 19-20 (Fla. 2003).
| X.
WHETHER APPELLATE COUNSEL WAS | NEFFECTI VE I N FAI LI NG
TO CONTEST THE STATE' S EXERCI SE OF CAUSE CHALLENGES ON
DI RECT APPEAL. (STATED BY RESPONDENT) .
Petitioner challenges the State’'s exercise of cause
chal | enges bel ow. However, he neglects to tell this Court how

or why such chall enges on the jurors were i nproper. Indeed, his

argument on this issue is as follows: “At the side bar
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conference, jurors 9, 18, 40, 42, 47, and 59 did not have valid
cause chal l enges.” Further, one witness (sic) was skeptical of
| aw enforcenent. (R Vol. 25, p. 228-29).” Respondent
respectfully submts that Petitioner’s failure to provide
argument as to the alleged error and ruling precludes revi ew and

reversal here. See Duest v. Dugger, 555 So. 2d 849, 851-852

(Fla. 1990) (“The purpose of an appellate brief is to present
argunents in support of the points on appeal. Merely making
reference to argunents below w thout further elucidation does
not suffice to preserve issues, and these clainms are deened to

have been waived.”); Giffin v. State, 866 So. 2d 1, 7 (Fla

2003) (noting that where defendant “does not el aborate on his
claims on appeal, this Court will not | ook to his postconviction

motion for explanation.”); Pol ygl ycoat Cor p. V. Hirsch

Distributors, Inc., 442 So. 2d 958, 960 (Fla. 4th DCA 1983)(“It

is the duty of counsel to prepare appellate briefs so as to
acquaint the Court with the material facts, the points of |aw
i nvol ved, and the | egal argunments supporting the position of the
respective parties.”)

The record reflects that al nost all of the mentioned jurors
were excused for cause w thout objection from trial counsel
| ndeed, it appears potential juror 59, “the blond in the back”

was struck by the defense. (T-25, 231). And, there was no
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obj ection to prospective jurors 9, 18, 40, 42, 47, and 59. (T-
25, 233). Appellate counsel cannot be considered ineffective

for failing to raise this unpreserved i ssue. Medina, 586 So. 2d

at 318.

Petitioner has failed in his burden to denonstrate either
deficient performance or resulting prejudice from appellate

counsel’s failure to raise this issue on appeal

12



CONCLUSI ON

WHEREFORE, based on t he foregoi ng argunents and aut horities,

the instant Petition for Wit of Habeas Corpus should be

sunmarily denied on the nerits.

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the

f oregoi ng has been furnished by U S. Mil to Peter J. Cannon

and Daphney E. Gayl ord, Assistant CCRC, Capital Coll ateral

Regi onal Counsel - M ddle Region, 3801 Corporex Park Drive,
Suite 210, Tanpa, Florida 33619-1136, on this day of
Mar ch, 2005.

CERTI FI CATE OF FONT COMPLI| ANCE

| HEREBY CERTIFY that the size and style of type used in
this response is 12-point Courier New, in conpliance with Fla.
R App. P. 9.210(a)(2).

Respectfully subm tted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

SCOTT A. BROVWNE

Assi stant Attorney Ceneral

Fl ori da Bar No. 0802743
Concourse Center 4

3507 E. Frontage Rd., Suite 200
Tanpa, Florida 33607-7013
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Tel ephone: (813) 287-7910
Facsim le: (813) 281-5501

COUNSEL FOR RESPONDENT
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