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I N THE SUPREME COURT OF FLORI DA

ERROL AUSTI N ROLLMAN,
Petitioner,
V. : CASE NO. SCO03-1871
: 1D02- 3544
STATE OF FLORI DA,

Respondent .

BRI EF OF PETI TI ONER ON THE MERI TS
|  PRELI M NARY STATEMENT
Petitioner was the defendant before the trial court and the appellant in the
| ower tribunal. A one volunme record on appeal will be referred to as "I R " followed
by the appropriate page nunmber in parentheses.
Attached hereto as appendix A is the opinion of the |lower tribunal, which has

been reported as Rollman v. State, 28 Fla. L. Wekly D2254 (Fla. 1st DCA Sept. 26,




2003).



Il STATEMENT OF THE CASE AND FACTS

By information filed bel ow, petitioner was charged with armed robbery with a
firearm (Il R5). On Cctober 22, 2001, petitioner was found to be inconpetent to stand
trial and commtted (I R 56-63). On January 18, 2002, the hospital informed the court
that petitioner was conpetent to proceed (I R 64-72).

On June 12, 2002, the court found petitioner conpetent to proceed, and petitioner
entered a plea to the charge, in exchange for a 10 year nmandatory m ni mum maxi num
sentence he had negotiated directly with the judge, and to ask for youthful offender
sentencing (I R 80-87; 143-52).

On August 14, 2002, petitioner appeared for sentencing, and asked for a yout hful
of f ender sentence (I R 155-61). The judge declined to do so and inposed a 10 year
mandat ory m ni mum sentence, with credit for 579 days served, followed by 10 years
probation (I R 130-41; 162). Petitioner objected to the addition of probation to the
sentence because it was not a part of the plea agreenent, and noved to vacate the
probati on order, but the court denied the nmotion (I R 162-64).

On August 21, 2002, petitioner filed a tinely notice of appeal (I R 120). The



Publ i ¢ Defender of the Second Judicial Circuit was | ater designated to represent

petitioner.

On direct appeal, a mpjority of the First District (Judges Benton and Browni ng)
first noted three facts: that at no time had petitioner requested to withdraw his
pl ea; that if petitioner violated his consecutive termof probation, he could receive
alife sentence; and that the judge had not cited any factor which caused himto add
t he probationary term

However, the majority relied on Davis v. State, 308 So. 2d 27 (Fla. 1975), and

hel d that petitioner was not entitled to specific performance of the 10 year plea
agreenment he had made with the judge, and was not entitled to have the consecutive 10
year probationary term vacated. Appendix at 2-3.

Judge Padovano concurred in the result on the theory that the 10 year maxi num
sentence offered by the judge was a “cap” and not a specific plea bargain which
prohi bited the addition of 10 years probation. Appendix at 4-5.

The | ower tribunal certified the follow ng question to this Court:



VHERE A TRI AL COURT ANNOUNCES THE MOST SEVERE
SENTENCE THAT W LL BE | MPOSED I N THE EVENT OF
A PLEA, MAY THE TRI AL COURT THEREAFTER, ONCE
THE PLEA HAS BEEN ACCEPTED, PRONOUNCE A MORE
SEVERE SENTENCE W THOUT ANY STATED REASON OR
ANY REASON APPARENT FROM THE RECORD? | F SO,
MUST THE TRI AL COURT AFFI RMATI VELY OFFER THE
DEFENDANT AN OPPORTUNI TY TO W THDRAW THE PLEA?

Appendi x at 3.

Petitioner filed a tinely notice of discretionary review, pursuant to Fla. R

App. P. 9.030(a)(2)(A)(v), and Art. V, 83(b)(3), Fla. Const.



11 SUMMARY OF THE ARGUNMENT

The mpjority opinion in this case held that where a defendant enters into an
agreenment directly with the judge for a specific state prison sentence, he has no
right to specific performance of that agreenment when the judge sua sponte adds a term
of probation to the specific state prison sentence.

The standard of review is de novo, since this case involves only a question of
I aw.

The mpjority opinion is incorrect. The lawis clear that where a defendant
enters into a plea agreenent directly with the judge for a specific sentence, the
defendant is entitled to the benefit of his bargain. The |lower tribunal first noted
three facts: that at no tine had petitioner requested to withdraw his plea; that if
petitioner violated his consecutive term of probation, he could receive a life
sentence; and that the judge had not cited any factor which caused himto add the
probati onary term

The courts have long recogni zed that specific performance is the proper renedy to

enforce a plea agreenent.



Yet the lower tribunal relied solely on this Court’s 28 year old opinion in Davis
v. State, supra, which had not been cited by either party’ s brief, and held that
petitioner was not entitled to specific performance of his plea agreenent. Davis is
not controlling authority, because the defendant there was arrested for a new crinme
bet ween her plea and sentencing dates. Here, petitioner did nothing between his plea
and sentencing dates to cause the judge to alter the plea agreenent.

The two renedies for a violation of a plea agreenent, first suggested in Davis,
are not exclusive. These are offering the defendant the right to withdraw his or her
pl ea, or asking the defendant is he or she wants to accept the altered sentence
announced by the judge. Where the judge, at his own risk, makes a specific plea
bargain with a defendant, and where a defendant does not desire to wthdraw his plea,
and where the judge does not give any justification for altering the plea agreenent,
the defendant is entitled to the benefit of his bargain.

Cases prior to and subsequent to Davis have recogni zed specific performance as
one of the possible remedies for a violation of a plea agreenent.

The judge clearly represented to petitioner at the plea that he would receive



bet ween six and 10 years in state prison. The judge never nmentioned his intent to
i npose a probationary termfollowing the prison sentence. Petitioner relied on that
representation in entering his plea. It was the judge who changed his position
detrinmental to petitioner when he added the probationary term

The defendant cannot be asked to withdraw his plea or be asked to accept the
new y- announced sentence. The only way to ensure that the defendant receives the
benefit of his bargain is to require specific performance of the agreement he had nmade
with the judge. Petitioner’s bargain with the judge constituted a | egally-binding
contract.

In fact, this Court recognized in Charatz v. State, 577 So. 2d 1298 (Fla. 1991),

subsequent to Davis, that specific performance is a proper renedy when the defendant
acts in reliance on the plea agreenent and suffers prejudice fromthat agreenment. 1In

fact, this Court recognized in Hunt v. State, 613 So. 2d 893 (Fla. 1993), subsequent

to Davis, that specific performance is a proper remedy when the defendant does not
violate a provision in a plea agreenent.

This Court must answer the first part of the certified question in the negative,



reverse the opinion of the lIower tribunal, and vacate the 10 year probationary term
i mposed by the judge. There is no need to address the second part of the certified

guesti on.



'V ARGUMENT

WHERE A TRI AL COURT ENTERS | NTO DI RECT PLEA NEGOTI ATI ONS W TH THE DEFENDANT,
AND ANNOUNCES

THE MOST SEVERE SENTENCE THAT W LL BE | MPOSED

I N THE EVENT OF A PLEA, THE TRI AL COURT, ONCE
THE PLEA HAS BEEN ACCEPTED, MAY NOT PRONOUNCE A
MORE SEVERE SENTENCE W THOUT ANY STATED REASON
OR ANY REASON APPARENT FROM THE RECORD, AND
MUST GRANT THE DEFENDANT SPECI FI C PERFORMANCE
OF THE PLEA AGREEMENT.

Petitioner entered into a plea agreenent directly with the judge for a nmaxi mum
sentence of 10 years mandatory m ni mum under 8775.087(2)(a)l., Fla. Stat., while
hoping for a six year youthful offender sentence under 8958.04(2)(d), Fla. Stat.! The
j udge never advised petitioner that he was considering adding a term of probation to
the plea agreenent. The judge subsequently inposed the 10 year sentence, but also

added a term of 10 years probation

This was reversible error. Petitioner was entitled to the benefit of his

bargain. The standard of review is de novo, since this is purely a question of |aw.

The inposition of a youthful offender sentence would remove the need for a 10
year mandatory. See, e.g., Drury v. State, 829 So. 2d 287 (Fla. 1st DCA 2002).

10



This agreenment was made in direct negotiations with the judge, notw thstanding

the position of the prosecutor:

MR. GEI SSEL: Your Honor, if we could before we go forward.
Also, | just want the record to reflect that this is a plea
straight up. There’s no agreenent wit the state on this
particul ar plea as far as for any cap or anything else. | don't

know i f the plea agreenent reflects that, but that is what had
conme out of out discussion at the bench.

THE COURT: The court has capped it at ten.

MR. GEI SSEL: Right, the court indicated it would cap it at
the ten year m nimum mandatory under the ten-twenty life statute.
However, there’ s no agreement with the state.

* * *

THE COURT: Nobody is going to hurt you, M. Rollmn. | need
to ask you sonme nore questions. Look over here just a m nute,
now. Do you understand that by entering this plea the nost you
can get is ten years in the Departnent of Corrections and that

you would get credit toward that for any tine you' ve al ready done
in the hospital and in the jail?

THE DEFENDANT. Yes, sir.

* *

THE COURT: My purpose is to find out if you know what you
are doing and if your plea this norning is voluntary and if you

11



understand the nobst you can get is ten years.
THE DEFENDANT: Yes, sir.

THE COURT: You're likely to get between six and ten,
probably closer to the ten. But your |lawyer is going to argue
for six and the state is going to argue for ten.

THE DEFENDANT: Yes, sir.
THE COURT: All right, under the circunstances I’mgoing to
find the plea to be freely and voluntarily entered this norning
and accept it.
(I R 146; 148-49; 151-52; enphasis added).
At no time did the judge nention the possibility that a term of probation m ght be

i mposed to run consecutively to the 10 year prison sentence. |In fact, the judge

affirmatively led petitioner to believe that he was only going to receive a prison

sentence between six years as a youthful offender or 10 years, with no probation to
foll ow.

VWhen the judge added a term of 10 years probation to the plea agreenent he had
made with petitioner, petitioner objected to this alteration of the plea agreenent

and noved to vacate the probationary term The judge ignored the objection and

12



denied this nmotion w thout conmment:

MR. WEAVER: Your Honor, we’'re back on the record on Errol
Roll man’s case. | just wanted to put on the record our bench
conference. | approached and explained to the court that the
pl ea had been for an adjudication of guilt and a cap of ten years
DOC and that the plea was accepted by the court about two nonths
ago.

|’ marguing to the court that the ten years probation,
restitution and court costs goes beyond the cap the court had
already set for the sentence. For the sake of preserving the
record, | believe that goes beyond what was contenplated. 1'd
li ke to make that apart of the record.

THE COURT: The record will be so noted.

* * *

MR. WEAVER, Just for the record, | make a notion to vacate
t he probationary part of the sentence and reduce the restitution
to a civil judgnent.
THE COURT: That notion is denied.
(I R 163-64).
Thus, the issue is fully preserved.

It is well-settled that a defendant is entitled to the benefit of his bargain

when he strikes a plea agreenment. After all, petitioner’s bargain with the judge

13



constituted a | egally-binding contract.
The right to make a contract is guaranteed by our fundamental law. Chiles v.

United Faculty of Florida, et al., 615 So. 2d 671 (Fla. 1993) It is expressly

guaranteed by Art. I, 810, Fla. Const. and Art. |, 810, C. 1, U S. Const. Plea
agreenments are contracts governed by contract | aw. As this Court stated in Brown

v. State, 367 So. 2d 616, 622 (Fla. 1979), quoting Brady v. United States, 397 U. S.

742, 752 (1970): *“Bargained guilty pleas, then, are in large part simlar to a
contract between society and an accused, entered into on the basis of perceived
‘mutuality of advantage.’”

In the instant case, the contract provided that the judge would sentence
petitioner to no |l ess than six and no nore than 10 years in state prison.
Petitioner entered a change of plea in reliance upon the express terns of the plea
agreenent offered directly by the judge. Most notably, petitioner gave up his

constitutional right to a trial by jury in reliance upon the express terns of the

pl ea agreenent offered directly by the judge. See also State v. Frazier, 697 So. 2d

944 (Fla. 379 DCA 1997) (principles of contract |law are applicable to plea

14



agreenents); and Garcia v. State, 722 So. 2d 905 (Fla. 3¢ DCA 1998) (a plea
agreenent is governed by the rules of contracts).

VWhen a plea rests in any significant part upon a promn se or agreenent of the
prosecutor or the judge , so that it can be said to be part of the inducenent or
consi deration, such prom se nmust be fulfilled. Wen an agreenment with a def endant
has not been fulfilled, the defendant is entitled to specific performance of the
unfilled performance or to withdrawal of the plea:

This phase of the process of crimnal justice [the plea
proceedi ng], and the adjudicative elenent inherent in accepting a
pl ea of guilty, nust be attended by safeguards to insure the
def endant what is reasonably due in the circunstances. Those
circunstances wll vary, but a constant factor is that when a
plea rests in any significant degree on a prom se or agreenment of
t he prosecutor, so that it can be said to be part of the

I nducenment or consideration, such prom se nust be fulfill ed.

Santobello v. New York, 404 U.S. 257, 262 (1971).

Justice Douglas specially concurred and made the foll ow ng observati ons:

VWhere the "plea bargain” is not kept by the prosecutor [or the
judge], the sentence nmust be vacated and the state court wll
decide in light of the circunstances of each case whether due
process requires (a) that there be specific performance of the
pl ea bargain or (b) that the defendant be given the option to go

15



to trial on the original charges. One alternative may do justice
I n one case, and the other in a different case. 1In choosing a
remedy, however, a court ought to accord a defendant's preference
consi derable, if not controlling, weight inasnmuch as the
fundanmental rights flouted by a prosecutor's breach of a plea
bargain are those of the defendant, not of the State.

ld., 404 U.S. at 267; bold enphasis added.
In the instant case, enforcement of the plea agreenment and sentence is the
proper renmedy, especially where petitioner does not desire to withdraw his plea.
The courts have |l ong recogni zed that specific performance is the proper renmedy

to enforce a plea agreenent. In State v. Davis, 188 So. 2d 24 (Fla. 2" DCA), cert.

den. 194 So. 2d 621 (1966), the defendant, charged with first degree nurder, entered
into an agreenment with the state that if he passed a pol ygraph test, the charge
woul d be dism ssed. But if he did not pass the polygraph test, he could
neverthel ess enter a plea to the | esser offense of manslaughter. Although there was
evi dence that he had not passed the test, the judge dism ssed the charge and the
st at e appeal ed.

The court affirnmed because the defendant had acted in reliance on a pl edge of

public faith:

16



Def endant had agreed to plead guilty to manslaughter if the test
was not in his favor, but the state had agreed to dism ss the
case if the results indicated defendant was telling the truth.
This was a pledge of public faith — a prom se nmade by state
officials —- and one that should not be lightly disregarded. As
Judge Gol dmann stated in his dissenting opinion in State v.

Ashby, 81 N.J. Super. 350, 195 A . 2d 635 (1963) (which case was
reversed by the New Jersey Suprene Court in State v. Ashby, 43
N.J. 273, 204 A.2d 1 (1964)):

"In this case the prosecutor *** prom sed defendant that
the indictnments pendi ng agai nst him
woul d be di sm ssed. The w sdom of
t he agreenent aside, that prom se constituted a pl edge of
the public faith which should not have been repudi ated. The
noral s of the
mar ket place are a poor guide for
t he sovereign's actions.' 195 A 2d
at 646.

ld. at 27; bold enphasis added. The sane is true here. It was the judge who
prom sed to i npose a sentence between six and 10 years in prison if petitioner were
to enter a plea. It was the judge' s “pledge of public faith” which induced
petitioner to enter his plea.

In Butler v. State, 228 So. 2d 421 (Fla. 4t" DCA 1969), the defendant also

agreed to take a polygraph test, and the parties agreed that the results of the

17



test, favorable or not, would be adm ssible at trial. The judge concurred in the
agreenent. M. Butler passed the test, and the state dropped the pending rape
charge. But the state then obtained another indictnent on the same charge and M.
Butl er was convi cted.

The court relied on State v. Davis, supra, cited the “pledge of public faith”

| anguage quoted above, rejected the state’s argunment that crim nal prosecutions were
not a gane, and held that the indictnment should have been quashed. Again, it was
the judge's “pledge of public faith” which induced petitioner to enter his plea.

The | ower tribunal relied solely on this Court’s 28 year old opinion in Davis

v. State, supra, which had not been cited by either party’'s brief, and held that

petitioner was not entitled to specific performance of his plea agreenent. Davi s
is not controlling authority.? Ms. Davis entered her plea on condition that she
woul d receive probation with adjudication w thheld. Between her plea and sentencing

dates, she was arrested for a new crinme. The judge subsequently placed her on

’Lest there be any confusion, the appellee in State v. Davis, supra, was naned
Sanmpson Davis. The petitioner in Davis v. State was named Vi kki Zi nmerman Davi s.

18



probati on, but did not w thhold adjudication.

This Court held that the judge had the alternative of allowing Ms. Davis to
wi t hdraw her plea, and Ms. Davis had the alternative of accepting the sentence as
announced by the judge.

That is not the situation presented here. Petitioner did nothing adverse in
the time between his acceptance of the judge s plea offer and his sentencing to
cause the judge to alter the plea agreenent.?3

Cases subsequent to this Court’s decision in Davis v. State have recogni zed

specific performance as one of the possible renedies for a violation of a plea

3Judge Padovano’s view, that petitioner’s plea bargain with the judge was really
only a “cap” of 10 years incarceration (appendix at 4-5), is equally erroneous. The
word “cap” was not nmentioned during the plea colloquy. Judge Padovano observed t hat
the judge’'s reference to a maxi num sentence of 10 years “was clear to everyone present
that he was referring only to the portion of the sentence that would be served in the
Departnment of Corrections” and “Those who work in the crimnal justice system are
accustoned to thinking this way... .” (Appendix at 4).

It certainly was not “clear” to petitioner and his | awer, and petitioner and his

| awyer were certainly not “thinking this way,” because his | awer inmmedi ately objected
to the addition of 10 years probation when the judge announced it at sentencing.

19



agreenment, as recommended by Justice Douglas in Santobello v. New York, supra.

In Wlliams v. State, 341 So. 2d 214 (Fla. 2" DCA 1977), the defendant entered

a plea to aggravated assault before the |ate Judge Harry Lee Coe. Judge Coe

prom sed to defer sentence from*“‘day to day and termto term’” 1d. at 215, if M.

WIlianms assisted the police as an informant. A successor judge determ ned the
bargai n was not enforceable, set aside the plea, and M. WIIlianms was convicted at
trial and received a five year state prison sentence. The court reversed:

We are aware that upon vacation of an order which defers
sentencing from'day to day and termto term a defendant is
amenable to inposition of a termof inprisonment. See State v.
Bat eh, 110 So.2d (Fla. 1959). Neverthel ess we have no difficulty
I n reaching the conclusion that appellant was prejudiced by the
turn of events in this case, and under these peculiar
circunmstances a probationary termrather than a term of
i mpri sonment shoul d be inposed consistent with the plea bargain.
Appel Il ant did not conplain that the plea bargain was
‘unconstitutional,' and despite the invalidity of the sentence he
had a right to specific performance of that bargain because as
Judge Ryder found he had affirmatively conplied with a
court-sanctioned bargain. This court has previously held that a
court-approved agreenment was specifically enforceable if, as in
this case, the accused satisfied the conditions of the agreenent.
State v. Davis, 188 So.2d 24 (Fla. 2d DCA 1966). See al so Butler
v. State, 228 So.2d 421 (Fla. 4th DCA 1969). The case before us
Is significantly different froma situation where specific

20



performance of a plea bargain would not be required. See Barker
v. State, 259 So.2d 200 (Fla. 2d DCA 1972). In Barker the court
tentatively agreed to a plea bargain, the defendant did not
change his position by acting upon the bargain, and the court
subsequently becanme aware of facts indicating that |eniency was
not appropriate.

ld. at 216; bold enphasi s added.

In Wight v. State, 599 So. 2d 767 (Fla. 2" DCA 1992), Judge Coe prom sed a

defendant that if he waived a jury trial and agreed to have the case heard by the
judge al one, he would not receive any sentence greater than probation. Jude Coe
found M. Wight guilty and inposed probation as an habitual offender. Defense
counsel objected to the habitualization because it was not part of the agreenent
bet ween t he defendant and the judge.

The court granted specific performance of the agreenment between the judge and

t he def endant, because the habitualization el enent exposed the defendant to greater

penal ti es:

Wight agreed to waive his right to a jury trial with the
under st andi ng that he would receive a sentence no greater than
probati on. The sentence inposed did not conport with the terns
of the agreenment. At the point that Wight was habitualized, he
was exposed to greater penalties. Because Wight has already been

21



tried and convicted, it is too late for himto wi thdraw his

wai ver. See Charatz v. State, 577 So.2d 1298 (Fla. 1991) (plea
bargain may be specifically enforced if defendant has suffered
irrevocabl e prejudice in reliance thereon). Accordingly, the
sentence of habitualized probation is reversed and the case is
remanded for inposition of straight probation as was agreed to by
the state and Wi ght.

Id.; bold enphasis added.
The same is true in the instant case. Because the judge added 10 years of
probation to petitioner’s agreed-upon sentence of straight prison time, petitioner

is exposed to a nmuch greater penalty -- life in prison -- if he ever violates

pr obati on.

In Nelson v. State, 596 So. 2d 1272 (Fla. 2" DCA 1992), the defendant agreed to

pl ead to an arnmed robbery charge, in exchange for a three to seven year guidelines
sentence, and with a pronise to help | aw enforcenent file charges against his
codefendant. He conplied with the agreenment, but when he appeared for sentencing,
the state withdrew the plea offer because it had discovered a nunber of prior
convictions of which it was previously unaware. M. Nelson filed a notion for

specific performance of the plea agreenment, which the judge denied. The court held:

22



We agree that Nelson's notion for specific performnce of
his original plea agreement should have been granted. The state
makes no al |l egation that Nelson m srepresented his record.

Rat her, it appears the state just did not do its homework before
maki ng the plea offer. Nelson was clearly irrevocably prejudiced
by the state's withdrawal of the original plea agreenent after he
had fulfilled his part of it and left hinmself nothing with which
to bargain. See Charatz v. State, 577 So.2d 1298 (Fla. 1991).

Accordingly, we reverse Nelson's sentence and remand with
directions that the original plea agreenment be reinstated.

ld. at 1273. Accord: Espinosa v. State, 688 So. 2d 1016 (Fla. 39 DCA 1997).

In Spencer v. State, 623 So. 2d 1211 (Fla. 4th DCA 1992), the court rejected the

state’s contention that w thdrawal of the plea was the only remedy for the alleged

breach of a plea agreenent:
To the state's contention that the only available renedy is

wi t hdrawal of the plea, as indeed this trial judge also
concl uded, we respond that the law is decidedly to the contrary.

ld. at 1212.

In Eulo v. State, 786 So. 2d 43 (Fla. 4th DCA 2001), the defendant entered a

pl ea and was sentenced to five years in prison; however, if she appeared for

sentencing at 9:00 a.m, the judge promsed to mtigate her sentence to six nonths.

23



She appeared 15 minutes |ate, because of traffic and difficulty in entering the
Broward County Courthouse, and so the judge inposed the five year sentence. The
court reversed, because her violation of the plea agreement was de mnims and

i nvoluntary. Accord: Navedo v. State, 847 So. 2d 585 (Fla. 379 DCA 2003).

Here, petitioner fully conplied with his understanding of the plea bargain he
had made directly with the judge. Specific performance of the plea agreenent is
especially applicable when the agreenent is directly with the judge, as in Eulo and

Wlillianms v. State, supra.

VWhere the judge, at his own risk, makes a specific plea bargain with a
def endant, and where a defendant does not desire to withdraw his plea, and where the
judge does not give any justification for altering the plea agreenent, the defendant

is entitled to the benefit of his bargain. The two renedies for a violation of a

pl ea agreenment, first suggested in Davis, are not exclusive, as the cases subsequent
to Davis, cited above, denonstrate.

Moreover, this Court has expressly recognized that the two Davis renedies are

not exclusive. |In Charatz v. State, 577 So. 2d 1298 (Fla. 1991), the defendant, a
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jai alai player, entered a plea to booknmaking charges and was placed on probation

wi th adjudication withheld, since an adjudication of guilt would bar himfrom his
profession. |If he violated probation, the judge agreed to place himon community
control, again with adjudication withheld. Four nonths |ater, when the state

poi nted out that the bookmaking statute required an adjudication of guilt, the judge
reluctantly inposed it.

This Court cited Wlliams v. State, supra, and held that M. Charatz’ original

pl ea bargain, that the judge would w thhold adjudication, nust be enforced, since he
had acted in detrinmental reliance on it:

Charatz |lived under the restraint of conmmunity control inposed
by that order rather than under the less restrictive status of
probation to which he was subject prior to his plea. Under these
circunmstances, we think Charatz is entitled to relief.

Ordinarily, a plea bargain may not be specifically enforced.
Davis v. State, 308 So.2d 27 (Fla. 1975). However, there are
ci rcunst ances under which a plea bargain nay be enforced if the
def endant has suffered irrevocable prejudice in reliance thereon.
Wlliams v. State, 341 So.2d 214 (Fla. 2d DCA 1976). The order
wi t hhol di ng adj udi cati on had | ong become final when the state did
not appeal, and Charatz was not guilty of any fraud that m ght
justify setting aside the order.
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ld. at 1299; bold enphasi s added.

Li kewise, in Hunt v. State, 613 So. 2d 893 (Fla. 1993), this Court recogni zed

specific performance as a third possible renedy to the violation of a plea
agreenent. There the defendant entered guilty pleas to two counts of first degree
mur der and other crines, and agreed to testify against her codefendant Fotopoul os;
but the sentence which she would receive (death or |life) was not contingent upon her
cooperation, and woul d be inposed after her codefendant’s trial. M. Hunt refused
to testify against her codefendant, which the judge found to be a material breach of
the plea agreenent, and so he inposed the death sentences w thout waiting to hear
the evidence in the codefendant’s trial.

This Court held that she had not breached her plea agreement and was entitled
to the benefit of her bargain:

A "constant factor" insuring basic fairness in the plea
bar gai ni ng process is the requirenent that "when a plea rests in

any significant degree on a prom se or agreenment of the
prosecutor, so that it can be said to be part of the inducenent

or consideration, such prom se nust be fulfilled.” Santobello v.
New York, 404 U. S. 257, 262, 92 S.Ct. 495, 499, 30 L.Ed.2d 427
(1971). It appears that defense counsel planned to rely on nuch

of the evidence presented by the State in the Fotopoulos case to
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establish that Hunt was under extrene enotional distress and the
substantial dom nation of Fotopoulos at the tine of the nurders.
Thus, it was to the defense's advantage for Hunt's sentencing
judge to consider all the evidence presented in Fotopoul os' trial
whet her or not Hunt testified in that case. Because Hunt was
entitled to the benefit of her bargain, which the State made

cl ear was not contingent on her cooperation, it was error for the
court to sentence her without the benefit of the evidence
presented in the Fotopoulos trial.

ld. at 897-98; bold enphasis added.
Specific performance of a plea agreenent does not always benefit a defendant.

In Allen v. State, 642 So. 2d 815 (Fla. 1st DCA 1994), the defendant entered a plea

and agreed to pay the Sheriff for medical expenses while he was in the county jail.
The court held that he could not contest the assessnment of nedical expenses because
he had expressly agreed to that condition as a part of the plea. Here, the judge
expressly agreed to sentence petitioner to a state prison sentence between six and
10 years.

In Bruce v. State, 679 So. 2d 1009 (Fla. 3" DCA 1996), the defendant entered in

to a plea agreenent on condition that his sentence on the new charges would run

concurrently with any sentence he would receive for a control release violation.
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The judge stated that he had no authority to order concurrent sentences, only to
recommend them His control release was revoked, and the Departnment of Corrections
ran his sentence on the new charges consecutive to his sentence on the revocati on of
control release. The court reversed and ordered the judge to honor the terns of the

pl ea agreement. Accord: Kirkland v. State, 633 So. 2d 1138 (Fla. 2" DCA 1994).

Li kewi se, in Hutchinson v. State, 845 So. 2d 1019 (Fla. 3" DCA 2003), the

defendant entered into a plea agreenment whereby his Florida sentence would run
concurrently with an existing federal sentence. When the federal authorities
declined to do so, he returned to state court and argued for specific performance of
his plea bargain, and the court agreed that he was entitled to specific performnce.

Accord: Taylor v. State, 710 So. 2d 636 (Fla. 39 DCA 1998).

This Court approved the practice of a judge engaging in direct plea

negotiations with a defendant in State v. Warner, 762 So. 2d 507 (Fla. 2000). I'n

State v. Warner, this Court reviewed the situations in other jurisdictions which

prohi bit judicial plea bargaining, but chose to allowit in Florida, because, as the

| ower tribunal noted, it |leads to three benefits:
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I n conparing active judicial involvenment with "ratification" or
"plea withdrawal" procedures, other identified advantages are
directness (it provides a firmbasis for reliance on a plea);
sinmplicity (it involves a single step); decorum (it provides a
formal courtroom at nosphere, as contrasted with the informality
of the current process); and procedural uniformty (it provides a
forumfor the inplementation of uniform saf eguards).

Id., 762 So. 2d at 513, quoting from Al bert W Alschuler, The Trial Judge's Role in
Pl ea Bargaining, 76 Colum L. Rev. 1060, 1129-1136 (1976).

However, such a practice is not without its pitfalls, as the instant case
denmonstrates. |If the judge offers the defendant a specific sentence bargain, and
t he defendant accepts it and enters a plea in reliance on the judge's offer, the

judge may not thereafter alter the terns of the agreenent.

Petitioner seeks the benefit of his plea bargain with the judge for a 10 year
state prison sentence and no probation to follow. This is not a situation in which
petitioner can be forced to withdraw his plea, or accept the additional probationary

term for several reasons.

First, as the lower tribunal correctly noted, petitioner has lived up to his

part of the bargain by giving up his right to trial by jury and in entering a plea,
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and has not left any terns of the bargain unfulfilled. Thus, Fla. R Crim P
3.170(g)(2), which cones into play when the defendant does not conply with the
agreenent, 4 does not apply.

Next, as the lower tribunal correctly noted, the judge did not cite any factor
unknown at the tine he offered petitioner a straight 10 year sentence which woul d
make hi mrequire probation added onto the prison term Thus, Fla. R Crim P

3.171(d)® does not apply.

4 (g) Vacation of Plea and Sentence Due to Defendant's

Nonconpl i ance.

(2) Unless otherwi se stated at the time the plea is entered:

(A) The state may nove to vacate a plea and sentence within 60 days of the
def endant' s nonconpliance with the specific terns of a plea agreenent.

(B) When a notion is filed pursuant to subdivision (g)(2)(A) of this rule,
the court shall hold an evidentiary hearing on the issue unless the defendant admts
nonconpliance with the specific terms of the plea agreenent.

(C) plea or sentence shall be vacated unless the court finds that there has
been substantial nonconpliance with the express plea agreenent.

(D) When a plea and sentence is vacated pursuant to this rule, the cause
shall be set for trial within 90 days of the order vacating the plea and sentence.

® (d) Responsibilities of the Trial Judge.
After an agreenent on a plea has been reached, the trial judge may have made known
to himor her the agreenment and reasons therefor prior to the acceptance of the
pl ea. Thereafter, the judge shall advise the parties whether other factors (unknown
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Next, as the lower tribunal correctly noted, the judge never said he did not
concur in the plea bargain; in fact, it was the judge who offered the 10 year cap
directly to petitioner. Thus, Fla. R Crim P. 3.172(g)® does not apply.

Finally, as the lower tribunal correctly noted, petitioner has never asked to
withdraw his plea; he only asked that the 10 year probationary term be set aside
because it was not part of the plea agreenent. Thus, he cannot be forced to

withdraw his plea. As the court stated in Spencer v. State, supra, 623 So. 2d at

1213:

I n choosing between specific performance and w t hdrawal of
a pleato relieve a defendant fromthe state's breach of an
agreenent, the court "ought to accord a defendant's preference
consi derable, if not controlling weight * * * " Santobello [v.
New York], 404 U. S. [257] at 265, 92 S.Ct. [495] at 501 [(1971)]
(Dougl as, J., concurring); accord: U S. v. Rewis, 969 F.2d 985
(11th Cir. 1992). Here, Spencer denonstrated with unm st akabl e
clarity his strong preference for specific performance. Plainly,

at the time) may make his or her concurrence inpossible.

6 (g) Wthdrawal of Plea When Judge Does Not Concur.
If the trial judge does not concur in a tendered plea of guilty or nolo contendere

arising fromnegotiations, the plea nmay be withdrawn. This is one option suggested
by Davis v. State, supra.
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wi t hdrawal of the plea would not remedy the | oss of his bargain
or inducenent in deciding to plead. (enphasis added).

Li kewi se, petitioner has denonstrated a “strong preference” for his 10 year sentence
as prom sed by the judge. |If he were forced to withdraw his plea in order to avoid
t he probationary term added by the judge, that would not “renedy the | oss of his
bargain.”

Li kewise, in Buffa v. State, 641 So. 2d 474 (Fla. 379 DCA 1994), the defendant

entered a plea in exchange for a sentence of five years, with a three year
mandat ory. The probation officer recommended a gui delines sentence of seven years
in prison, followed by 10 years probation. The court held:
Here, Buffa seeks specific performance. Wthdrawal of the

pl ea woul d not renmedy the |oss of his bargain or inducenent in

deciding to pl ead.
ld. at 475.

The same is true in the instant case. The judge clearly represented to

petitioner at the plea that he would receive between six and 10 years in state

prison. The judge never nmentioned his intent to i npose a probationary term

follow ng the prison sentence. Petitioner relied on that representation
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in entering his plea. It was the judge who changed his position detrinental to
petitioner when he added the probationary term The only effective neans of
carrying out the agreenment is to grant petitioner specific performance of the
agreenent and to give himthe benefit of his bargain.

This Court must answer the first part of the certified question in the negative
and hold that petitioner is entitled to specific performance of the plea agreenent
he had made directly with the judge. There is no need to address the second part of

the certified question.
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V  CONCLUSI ON
Based upon the argunments presented here, the petitioner
respectfully asks this Court to reverse the decision of the [ower tribunal and
remand with directions to strike the 10 year consecutive probationary term
Respectfully subnmitted,
NANCY A. DANI ELS

PUBLI C DEFENDER
SECOND JUDI CI AL CIRCUI T

P. DOUGLAS BRI NKMEYER

Fl a. Bar no. 197890
Assi st ant Publ i c Defender
Leon County Courthouse
Suite 401

301 South Monroe Street

Tal | ahassee, Florida 32301
(904) 488-2458

ATTORNEY FOR PETI TI ONER



CERTI FI CATE OF SERVI CE
| HEREBY CERTI FY that a copy of the foregoing has been
furnished by U S. Mail to Karen Armstrong, Assistant Attorney General, The Capitol,
Tal | ahassee, Florida; and to petitioner,
#P16875, Lancaster Cl, 3449 S.W State Road 26, Trenton, Florida 32693; on this

day of Novenber, 2003.

P. DOUGLAS BRI NKMEYER

CERTI FI CATE OF FONT SI ZE

| HEREBY CERTIFY that this brief was prepared in Courier

New 12 point type.

P. DOUGLAS BRI NKMEYER

35



36



I N THE SUPREME COURT OF FLORI DA

ERROL AUSTI N ROLLMAN,
Petitioner,
V. CASE NO. SC03-1871
1D02- 3544
STATE OF FLORI DA,

Respondent .

ON DI SCRETI ONARY REVI EW FROM
THE FI RST DI STRI CT COURT OF APPEAL

APPENDI X TO BRI EF OF PETI TI ONER ON THE MERI TS

NANCY A. DANI ELS
PUBLI C DEFENDER



SECOND JUDI CI AL CIRCUI' T

P. DOUGLAS BRI NKMEYER
FLA. BAR NO. 197890

ASSI STANT PUBLI C DEFENDER
LEON COUNTY COURTHOUSE

SUl TE 401

301 SOUTH MONROE STREET
TALLAHASSEE, FLORI DA 32301
(904) 488-2458

ATTORNEY FOR PETI TI ONER

28 Fla. L. Weekly D2254a

Criminal law -- Plea -- Specific performance -- Sentencing -- Wher e defendant entered nolo contender e plea in exchange for
trial judge' s assurance that defendant would receive a sentence of no more than ten yearsin prison, but judge subsequently
Imposed probationary split sentence of ten yearsimprisonment followed by a ten-year probationary term, defendant is not
entitled to specific performance of the plea agreement even though the judge gave no reason for theimposition of amore
sever e sentence -- Questions certified: Whereatrial court announces the most severe sentence that will be imposed in the
event of a plea, may thetrial court thereafter, oncethe plea has been accepted, pronounce a mor e sever e sentence without any
stated reason or any reason apparent from the record? If so, must thetrial court affirmatively offer the defendant an
opportunity to withdraw the plea?

ERROL AUSTIN ROLLMAN, Appdlant, v. STATE OF FLORIDA, Appdllee. 1st Digtrict. Case No. 1D02-3544. Opinion filed
September 26, 2003. An gpped from the Circuit Court for Okaloosa County. Thomas T. Remington, Judge. Counsel: Nancy A. Daniels,
Public Defender; P. Douglas Brinkmeyer, Assistant Public Defender, Tallahassee, for Appellant. Charlie Crigt, Attorney Generd; Karen
Armgtrong, Assigtant Attorney Generd, Tallahassee, for Appellee.

(BENTON, J.) On direct apped, Errol Austin Rollman seeks specific performance of what he not unreasonably took asthetrid court's
promise (in exchange for his pleg) to sentence him to no more than ten years imprisonment for robbery with afirearm. Aswe read our
supreme court'sdecision in Davis v. State, 308 So. 2d 27 (Fla 1975), we are obliged to affirm, but we aso certify questions of great
public importance.



At ahearing on June 12, 2002, the trid judge assured Mr. Rollman, his lawyer and an assstant sate attorney (who was not a party to any
pleabargain) that, if he entered a plea of nolo contendere, Mr. Rollman would receive a sentence of no more than ten yearsin prison:

MR. WEAVER (defense counsdl): Y our Honor, Mr. Rollman is entering a plea of no contest to the charge of robbery armed with a
firearm. The plea agreement that we anticipate is that he would pleg[d] to a cap of an adjudication of guilt and ten yearsin the
Department of Corrections with credit for al time served since the date of hisarrest . . . .

MR. GEISSEL (prosecutor): . . . | just want the record to reflect . . . .[that t]here's no agreement with the state on this particular
plea. ...

THE COURT: The Court has capped it a ten.

MR. GEISSEL: Right, the Court indicated it would cap it a the ten year minimum mandatory . . . . However, there's no agreement
with the sate.

Again during the plea colloquy, the trid judge reiterated, more than once, that Mr. Rollman's maximum sentence would be ten yearsin
prison. He asked him, for example: “Do you understand that by entering this pleathe most you can get is ten years in the Department of
Corrections and that you would get credit toward that for any time you've aready done. . . 7 (Emphasis added.)

On August 14, 2002, however, the same trid judge who had accepted the plea pronounced a probationary split sentence. See Poore v.
State, 531 So. 2d 161, 164 (Fla. 1988) (describing the possibilities for resentencing that probationary split sentences afford). He sentenced
Mr. Rollman not only to ten years imprisonment, but also to aten-year probationary period following his release from prison, plus restitution
and court costs.

Under the sentence the tria court imposed, ten yearsin prison is only the beginning. Because robbery with afireerm isafeony “punishable
by imprisonment for aterm of years not exceeding life imprisonment,” § 812.13(2)(a), Ha Stat. (2002), any subsequent revocation of
probation -- and it has recently been held that a probationer's failure to file a sngle monthly report may justify revoking probation, see Sate
v. Carter, 835 So. 2d 259, 261 (Fla. 2002) -- might mean appellant's return to prison for the remainder of hislife! See §
944.275(4)(b)(3), Ha. Stat. (2002) (“ State prisoners sentenced to life imprisonment shal be incarcerated for the rest of their natura lives,
unless granted pardon or clemency.”).

At the sentencing hearing, defense counsd reminded the trid judge that he had said at the plea hearing that he would not impose a sentence
in excess of ten years imprisonment, if Mr. Rollman entered a plea of nolo contendere,2 which Mr. Rollman had then done, and that the plea
had been accepted.? The defense moved ore tenus to vacate the probationary portion of the sentence (and to dispense with restitution).
But the tria court denied the motion without stating grounds, and, in due course, the present apped was taken. Mr. Rollman now asks usto
vacate the probationary portion of the sentence he received. (He makes no argument regarding restitution.)



InDavisv. State, 308 So. 2d 27 (Fla. 1975), our supreme court held that Vikki Davis was not entitled to specific performance of aplea
agreement she had made with the triad court. In that case, Mrs. Davis pleaded guilty to the sdle of a narcotic drug in reliance on the trid
court's promise
that the Court will place you on probation and the Court will withhold adjudication and that a condition of the probation will be
some time in the Orange County Jail; that it will be aminimum period of a least four months and a maximum of one year. And, that
elght-month period depends on what the presentence investigation reveds.

Id. a 28. But “[d]uring the pendency of the presentence investigation, . . . [Mrs. Davis] was arrested for possession of less than five grams
of marijuana.” 1d. Thetrid court adjudicated her guilty, and sentenced her to seven years probation, with the condition that she serve one
year in the Orange County Jail.

Mrs. Davis “declined to withdraw her earlier guilty plea when given the opportunity to do so; instead, she dected specific performance of
the plea agreement as her remedy,” id., moving unsuccessfully to vacate the judgment on the ground that her adjudication violated the plea
agreement. The digtrict court affirmed without opinion, and the supreme court rejected Mrs. Daviss argument that she was “ entitled to
specific performance of the plea agreement entered into with the trid court,” explaining:

Itisour view that, even if thetrid judgesindication of leniency is the only inducement a defendant has in pleading guilty, the court is
not bound by it. If for any reason the plea bargain is not carried out, the defendant has two dternatives: (1) he may withdraw his
pleg[®] and proceed to a disposition of the matter without any of his admissions, statements, or other evidence given in the plea
negotiations being used againgt him; or (2) he may agree to proceed with the guilty plea without being bound by any conditions or
agreements. Theresult isthat, if the trid judge decides not to fulfill the tentative plea agreement, the case is returned to the pogition it
wasin prior to the plea negotiations, thereby imposing no unfair disadvantage on a defendant.

Id. at 28-29. See also Sate v. Warner, 762 So. 2d 507, 514 (Fla. 2000) (“A judge's preliminary evaluation of the case is not binding,
snce additiona facts may emerge prior to sentencing which properly inform the judge's sentencing discretion. If the judge later determines
that the sentence to be imposed must exceed the preliminary evaluation, then the defendant who has pleaded guilty or nolo contendere in
reliance upon the judge's preiminary sentencing evauation has an absolute right to withdraw the plea.”).

The Davis case can be distinguished from the present case, in that the tria judge in the present case did not condition the sentence he
proposed, in exchange for Mr. Rollman's plea of nolo contendere, on what the presentence investigation report might reved; in that Mr.
Rollman was not arrested for committing another offense between his plea and his sentencing; and in thet, asfar as the record revedls, the
tria judge received no adverse information about Mr. Rollman after his plea of any kind from any source. But we read Davis as laying down
arulethat atrid judge cannot be held even to the clearest undertaking, not even where the judge's assurances unquestionably induced a plea
which may lead to life in prison.



We are not entirely certain, however, that the rule of Davis isintended to apply where, as here, nothing in the record explains the triad
judge's change of heart; or, indeed, that the rule of Davis can apply here, where no “additiond facts.. . . [cometo light] prior to sentencing,”
Warner, 762 So. 2d a 514, consstently with due process and the courts essentid attributes of reliability, integrity, and principled decision
meking. See generally McCray v. State, 28 Fla. L. Weekly D1520 (Fla 3d DCA July 2, 2003). Accordingly, we certify as questions of
great public importance:

WHERE A TRIAL COURT ANNOUNCES THE MOST SEVERE SENTENCE THAT WILL BE IMPOSED IN THE EVENT
OF A PLEA, MAY THE TRIAL COURT THEREAFTER, ONCE THE PLEA HAS BEEN ACCEPTED, PRONOUNCE A
MORE SEVERE SENTENCE WITHOUT ANY STATED REASON OR ANY REASON APPARENT FROM THE
RECORD? IF SO, MUST THE TRIAL COURT AFFIRMATIVELY OFFER THE DEFENDANT AN OPPORTUNITY TO
WITHDRAW THE PLEA?

Endorsing judges involvement (when asked to take part) in reaching plea bargains, our supreme court recently explained that one important
advantage of judicid participation isthat “it provides afirm basisfor rdiance on aplea” Warner, 762 So. 2d at 513. The crimind justice
system will operate with greater fairness, predictability and efficiency -- and in afashion more likely to inspire public confidence -- if the
parties and their counsd can rely on thetrid court's plearinducing assurances, in cases where countervailing consderations do not judtify a
|ater change in pogition.

Affirmed. (BROWNING, J., CONCURS, PADOVANO, J,, CONCURRING IN THE RESULT WITH OPINION.)

[O]nce the court revokes probation . . . , the court resentences the offender on the origina charge, and may “impose any sentence
which it might have originally imposed before placing the probationer . . . on probation . . . .” § 948.06(1), Ha Stat. (1995). The
court then isto grant credit for time served, unless such credit has been waived as part of a pleabargain.

Cozza v. Sate, 756 So. 2d 272, 273 (Fla. 3d DCA 2000).

2

MR. WEAVER: | just wanted to put on the record our bench conference. | approached and explained to the Court that the plea
had been for an adjudication of guilt and a cap of ten years DOC and that that plea was accepted by the Court about two months
ago.

I'm arguing to the Court that the ten years probation, restitution and court costs goes beyond the cap the Court had already set for
the sentence.



3In arguing that the state had not been a party to the agreement, the prosecutor did not take issue with defense counsdl's description of the
agreement:

MR. GEISSEL : No, the Court agreed to aten year cap. The state never agreed to aten year cap.
MR. GEISSEL : Y ou indicated that you would do the ten year cap.

MR. WEAVER: Just for the record, | make amotion to vacate the probationary part of the sentence and reduce the restitution to a
civil judgment.
THE COURT: That motion is denied.
>Although he argued against the probationary term, Mr. Rollman's trid counsel did not move to withdraw the nolo contendere plea.
Accordingly, Mr. Rollman seeks only vacation of the probationary portion of his sentence on the present appedl; he does not seek an

opportunity to withdraw his plea. See Anderson v. State, 215 So. 2d 618, 619 (Fla. 4th DCA 1968) (* Reversal on appedl is not to be
expected in the absence of judicia error of the lower court assigned, Stated and argued in appdlants brief.”).

(PADOVANGO, J,, concurring in theresult.) | join in the court's decison to affirm, but not for the reasons given in the mgority opinion.
When the trid judge promised the defendant a cap of ten years, it was clear to everyone present that he was referring only to the portion of
the sentence that would be served in the Department of Corrections. The judge made no promise to the defendant regarding any other
aspect of the sentence. Consequently, | do not think that the trid judge violated any condition of the plea by including atwelve-year
probationary term.

Theterm “cap” is often used in plea bargaining to refer to the maximum amount of time a defendant will serve in custody. Those who work in
the crimind justice system are accustomed to thinking this way, because the scoring of an offense under the Crimina Punishment Code
caculates only the applicable prison term, and has no gpplication to probation. Likewise, the scoring under every previous version of the
sentencing guiddines was keyed to prison time and did not include probation. So, within this framework, the term “cap” is generdly
understood to signify only the incarcerative portion of the sentence.

The defendant would be entitled to rdlief if he had made a plea agreement with the state for a cap of ten yearsin the Department of
Corrections and if it was clear from the agreement that no other kind of penalty was to be imposed. If the plea agreement represents the
entire understlanding of the parties and if it does not mention probation, the court could infer that probation is not an option. See Green v.
State, 700 So. 2d 384 (Fla. 1st DCA 1997); Eggersv. State, 624 So. 2d 336 (Fla. 1st DCA 1993). But the defendant in this case had no



agreement with the gate. All he had was the judge's promise that his prison term would not exceed ten years. The judge made no
representation to the defendant regarding afine, restitution, court costs, or probation, and he certainly did not lead the defendant to believe
that he intended to make an agreement with him on any of these issues.

The defendant does not seek to withdraw his plea. Instead, he seeks specific performance of the promise he assumes the judge made to him
before he entered the plea. Reduced to its essentia terms, the defendant's argument is that the absence of a promise about any sanction
other than the prison term is an implication that his sentence was to consst entirely of a prison term. Of course, that is not the only conclusion
one could draw from these facts. A more reasonable explanation is that other potentia sanctions were smply |eft open.

After the sentencing hearing, the defendant's lawyer argued that the total sentence including the probationary term exceeded the judge's
promise for acap of ten years. If there had been any possible chance the defendant had been confused about the conditions of his plea, the
judge would have dlowed him to withdraw the plea then and there. However, the judge immediately dismissed the argument. It was obvious
to him, asit should have been to everyone e sg, that the defendant understood the risk he was facing when he entered his plea.

The mgority opinion points out that the defendant could eventudly receive more time than he bargained for, but that much could be said of
anyone who is placed on probation. The wesknessin this argument is that a greater sentence could be imposed only if the defendant were to
commit asubgtantid violation of his probation. That would be a new event that would trigger anew set of rights and obligations. With an
exception for those who receive suspended sentences, no defendant who violates probation has aright to a sentence that is within the terms
of the origind plea agreement.

| would affirm on the ground that the sentence does not violate any reasonable expectation the defendant may have had at the time he
entered his plea.



