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THE PROCEEDI NGS ON REMAND

On Septenmber 13, 2000, this Court remanded this case to the
Circuit Court for a hearing on four specified clainms which were
raised for the first time during oral argunment on appeal from
the denial of Happ's first rule 3.850 notion. One of those
claims was the claim asserted at oral argunment that “DNA
testing” would establish Happ's innocence of the nmurder of
Angel a Crawl ey. The evidence from the evidentiary hearing does
not support this assertion, and, in fact, establishes the
opposite - - counsel discussed DNA testing with Happ prior to
his trial, and Happ stated that such testing “wouldn’t be a good
idea.” A principal basis for this Court’s decision to remand
this case was based upon an affirmative m srepresentation.

Following the remand order, Happ filed a second anended
notion to vacate on Novenber 8, 2000. (SR1598-1671). The State
filed a response on Decenber 12, 2000. (SR1672-1923). An
evidentiary hearing was held before the Honorable Richard
Howard, Circuit Court Judge for the Fifth Judicial Circuit of
Florida, in and for Citrus County, on May 12-14, 2003. (SR167-
774). An Order denying Happ's Second Anmended Motion to Vacate
was issued on Septenber 18, 2003. (SR2769-2817). Happ filed a

Noti ce of Appeal on October 13, 2003. (R1-4). An Anended Order



denyi ng Happ's Second Anended Motion to Vacate was issued on
November 5, 2003. (R35-46, and SR2818-29).

The Evidentiary Hearing Facts

Dougl as Partyka, an investigator with Capital Coll atera
Regi onal Counsel (CCRC), was Happ's first witness. (SR193, 194).
He interviewed Richard MIler, a witness from Happ's trial.?
MIller had sent letters to Happ's defense attorneys because "he
wanted to tell us the truth about what he had testified to
earlier in Happ's case." (SR196, 198). He had not read any of
Mller's letters. (SR198, 204).

Paul Kish, a forensic consultant for ten years, specializes
in crinme scene reconstruction and blood stain pattern
interpretation. (SR221, 223). He reviewed the evidence in this
case regarding the broken driver's side w ndow, the foot wear
patterns | ocated at the crime scene, and "the general handling
of the crime scene ... the forensic work that was done by
def ense counsel ..." (SR230). In order to sinulate the broken
driver's window, he met with salvage yard personnel (in New
York) and indicated "the type of vehicle that we' re | ooking for

they were able to have a vehicle set up so that we could

'Partyka characterized MIller as a "jailhouse snitch."
(SR195). M Iler was incarcerated in a Kansas pri son when Partyka
interviewed him (SR197).



actually go and videotape the breaking of the glass."? (SR234,
235). It would have been beneficial to the defense if a trace
anal yst had been hired to evaluate "hairs, fibers, trace
evi dence that would have been collected through the vacuum ngs
from the vehicle ... collected from the clothes from the
decedent ..." (SR258). A fingerprint expert could have eval uated
and verified print evidence, and a serol ogist could verify "the
serol ogical work that was done ..." (SR259). In addition, a
forensi c pat hol ogi st should have been hired to understand "the
pat hol ogi cal reports nore clearly ... to injuries and other
pat hol ogi cal -rel ated i ssues."” (SR260).

On cross-exam nation, Kish said he was neither a trace
analyst nor a forensic chemst. It was very cold and was
actively snowing when the glass-breaking “experinment” was
vi deot aped. (SR267). He did not know what effect the cold
t enperature woul d have on the glass breaking. (SR268). He did
not know if the car windowin the victinms car was fully raised
at the tinme it was broken. In addition, he did not know what the
result of breaking the glass would have been had the w ndow not

been fully raised in the wi ndow franme. (SR269, 270).

The victim s vehicle was a 1983 O dsnobil e Firenza. (SR235).
The vi deot ape of the "experinment" was published and pl ayed for
the court. A 1985 Chevrolet Cavalier was substituted for the
Firenza. (SR236, 240, 241, 265).
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Richard Mller, <currently incarcerated in the Kansas
Departnment of Corrections, communicated wth his nother
regardi ng the Happ case. (SR283, 284).3 He had been in jail with
Happ in the Citrus County, Florida, jail after Happ had been
charged with the nmurder in this case. (SR285). Happ was
"friendly." (SR297). After he testified as a State w tness at
Happ's first trial, he returned to the Kansas prison system and
was excused fromtestifying at a subsequent trial. (SR294, 298,
301). He recalled witing two letters to CCRC regardi ng Happ's
case. (SR305). However, he wote additional letters because
"I"ve been under a lot of stress over those letters, because
Carl Laventure ... he's been blackmailing me, having me write
you guys letters, having ne try to get himhelp ..." (SR314).
Sone of the things he said in his 1999 interview with CCRC
| nvestigator Partyka were "made up." (SR320). He felt
inti mdated by CCRC and another i nmate, Carl Laventure. CCRC was
“houndi ng me, hounding ne ..." (SR324).

Dr. Peter Lopez is an orthopaedic surgeon specializing in

hand surgery. (SR336). If sonmeone was able to "punch a hole
t hrough a car window ... | would expect to see injuries ... soft
3Under the terms of his plea agreenent, Mller was

transferred from the Florida Departnent of Corrections to the
Kansas Departnent of Corrections through an Interstate Conpact
agreenent. (SR289).



tissue injuries ... superficial to deeper |acerations
possi bly significant contusions to the joint ... fractured hand
bone ..." (SR340). An obvious injury woul d appear at some point.
(SR341). Swelling of the hand, and possibly | acerations, “woul d”
occur as a result of a punching car wi ndow. (SR343, 345).

Richard M|l er was recall ed as a witness. The defense pl ayed
an audio tape of the interview MIller participated in wth
Dougl as Partyka in 1999. (SR347). MIller stated, "I'm denying
any of those voices onthat tape are mine ... My voice is not on
that tape."(SR348).

Douglas Partyka was recalled as a wtness.(SR353). He
identified Richard MIler as the person he intervi ewed and taped
in 1999. The audio tape has remained in his possession until
presented to the court during this hearing. (SR354).

Ri chard M1l er continued to deny his voice was on the audio
tape. (SR359, 368, 369). After reviewing a transcript of the
audi o tape, he did not remenber giving the interview with the
CCRC investigators. (SR381). MIller reviewed a letter that he
wrote under duress fromfellow inmte Carl Laventure. (SR399).°4
He also wote letters on his own behalf. (SR410). He has a

"menory problem" (SR442).

“Car | Laventure assisted other inmates in drafting
pl eadi ngs. (SR400).



On cross-exam nation, MIler said he wote several letters
under duress fromLaventure. (SR450). He gave truthful testinony
at Happ's trial. (SR452).

Ni chol as Petraco, a forensic consultant, has primrily
worked in the area of trace evidence. (SR478, 483-84). He
reviewed the evidence in this case and concl uded that "none" of
the trace evidence found in the victims car connected Happ to
this murder. (SR487, 494).°

Dr. WIlliam Schutz, a forensic pathologist, was the Fifth
District Medical Examner (Florida) for approximately thirty
years. (SR511, 512, 514). The victim in this case did not
exhi bit the usual indicators of "being in the water too |ong."
(SR516).°% He was not aware of any other expert being hired to
di spute his findings. (SR517).

On cross-exam nation, Dr. Schutz said the victin s body was
"wWithin the high water mark" when found at the canal.’ (SR518,

526). She had not been in the water for very long. (SR544).

°A pubic hair found in the victim s clothing was identified
as Negroid. (SR494, 495).

The victim was found "on the bank of the Cross-Florida
Barge Canal in northwest Citrus County." Happ v. State, 596 So.

2d 991, 992 (Fla. 1992).

'Aut opsy phot ographs indicate the victi mwas | ocated "bel ow
the high tide mark." (SR518).



Carl os Qui nones net Happ in 1986 when his stepson, Vincent
Anmbr osi no, brought Happ home one night to "stay the night."?
(SR548, 549). He saw Happ at his house at 11:00 p.m on this
Friday night, and then again at 6:00 a.m the follow ng norning,
when he arose for work. (SR552). He did not notice any injuries
on Happ, "he had no superficial wounds ... his appearance was
good." (SR553).

On cross-exam nation, Qui nones said he was ordered to return
for Happ's trial in July 1989. (SR557). He gave a deposition on
July 25, 1989, and would have been available to testify at the
trial. (SR558, 559). He did not know what Happ did during the
seven hours after arriving at his home; he did not see himagain
until early the next norning. (SR561-62).

After being pl aced under oath, Happ i nvoked the Nel son Rul e,
conpl ai ni ng about the representation of his counsel.® (SR574).
The trial court took his for request for new counsel under
advi senent, and ultinmately found "no good cause to show there's
been any ineffective assistance that's been rendered"” (by
current counsel), and denied Happ's notion. (SR576, 594-596

597) .

8He recalled it was a three-day weekend in May 1986, but was
"not certain" if it was Menorial weekend. (SR550).

°Nel son v. State, 274 So. 2d 256 (Fla. 4th DCA 1973).
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Dr. WIlliam Mrton is a |icensed Psychiatric Pharmacy
Practitioner, who is licensed to practice pharmacy in North
Carolina, South Carolina, and California. He is a board
certified Psychiatric Pharmacy Practitioner in the United

States. (SR607). He interviewed Happ regarding his "history of

usi ng substances, ... affects (sic) he was |ooking to get
effects not | ooking to get ... reviewed past nmedical history ...
medi cations he was taking ... use patterns ... famly history
hi s devel opnent ..."(SR621, 622). Happ reported nunerous
substances that he abused including ™"alcohol, cocai ne,
marijuana, nicotine, stimulants ...(PCP) ... infrequent use of
heroine ... LSD ... occasional use of sedative hypnotic drug

." (SR622). He was arrested at 11 years of age "for being
grossly intoxicated." (SR623). Happ has a "very significant
pol i -substance use history." (SR634).

On cross-exam nation, Dr. Mirton stated that he has only
testified for the defense. (SR642). The substances abused by
Happ were self-reported. (SR644-46). He did not ask Happ what,
if any, drugs he was using on the day the victimwas nurdered.
(SR650). Dr. Morton was not willing to assune the validity of
Happ’s conviction for purposes of cross-exanm nation. (R660).

Carl LaVenture, a "jail house | awer" currently incarcerated

in the Kansas prison system assisted Richard MIler in filing



a lawsuit.(SR663, 664, 666).'° MIller is "a shot caller for
different gangs. He put a hit out on ne." He never threatened
MIller in any way, stating, "You don't threaten Rick Mller,"
"[n]ot and live to talk about it ..." (SR670-71). Although he
does not feel safe wal king "anongst the general popul ation
with Rick's contract against nme," Rick MIller has "total
freedom" (SR672). LaVenture requested a transfer to another
facility. (SR677).

On cross-exam nation, LaVenture said the only information
he had regarding the Happ case cane directly fromRick MIler
(SR677). He has been in three different Kansas prisons wth
MIller from 1998 through February 2002. (SR688). He wote
several letters on Richard MIler's behalf. (SR693). He did not
tell other inmtes about MIller's involvenent with the Happ
case. (SR698).

Mar k Nacke, who has practiced as a defense attorney for over
twenty years, assisted Jeff Pfister in defending WIIliam Happ -
- this was M. Nacke's first death penalty case. (SR710, 711
712) . He did not recall if the defense team fil ed notions to

hire experts in Happ's case. (SR715). The State hired an expert

©LaVenture is currently serving a thirty year sentence and
has nine felony convictions. (SR677, 678, 680).

YHapp did not call M. Pfister as a witness.
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on glass, and the defense did not. (SR716). The defense did not
hire either a shoe print expert or a trace evidence expert.
(SR716, 717). They hired Dr. Harry Krop, a forensic
psychol ogi st, although he did not testify at trial. (SR718).
Carl os Qui nones' stated in his deposition that Happ had been at
hi s house on the night of the murder. (SR722-23). Nacke did not
recall why Quinones was not called as a witness in the trial.
(SR726). He did not recall 1if Quinones' stepson, Vincent
Ambr osi no, was ever a suspect in this crime nor did he recal
the circunmstances of how Happ's pal mprint was found on the back
of the victims car. (SR727-28). He was not aware of any
confession other than the one made by Happ. (SR728).

On cross-exam nation, Nacke said he assisted M. Pfister
with Happ's case and Pfister "definitely had nore experience
than | did in crimnal cases." (SR730, 731). Pfister nmade the
final decisions, but did discuss issues with Nacke. (SR731).
After the defense teamhired Dr. Krop, a forensic psychol ogi st,
Dr. Krop infornmed themthat "he had finished his eval uati ons and

that in his opinion, we should not call hin his testinony would

not help us. In fact, would probably harm our case ... he did
not want to do a witten opinion ... he had sone fear that at
sone point that could be discoverable ..." (SR733-34). Happ was

"extrenely adamant” that the defense not call his nmpther as a

10



wi tness. (SR735). Nacke and Pfister discussed hiring a gl ass
expert but, "there was no proof that we could determ ne that
this was, in fact, the actual glass from the victinms car."
(SR739). He did not feel it was inportant to hire a
phar macol ogi st as it would not have "inpacted any decision in
Lake County." (SR741-42). The defense did not hire a shoe print
expert because of "the length of time [that] had passed fromthe

actual crime" to the ti me when Happ's shoes were recovered, and,

it was the "sanme ... pattern on the bottom ... sane size
"no way it was the sane general make ..." It was not a strong
match. (SR742). A hair located in the ligature around the
victims neck, was "of an African Anerican ... we argued that
strenuously ... it was sonebody else ... (SR744).%> Nacke
di scussed the possibility of DNAtesting with Happ as there were
"anal and vaginal swabs ... there were indications of
spermatozoa ..."(SR746). Happ "didn't think it would be good to
pursue that testing." (SR747). During the trial, Happ found a

pi ece of glass "around his knuckle area ... M. Pfister put it

in an envelope ... sealed it and put it in the file." (SR748).

2t was the State's theory at trial that the hair has been
transferred to the victimduring her trip to the area where she
was nurdered. (SR744). In addition, the State also presented
testinmony that an assistant at the nedical exam ner's office,
an African Anerican mal e, may have washed the victim s body with
a "used sponge" thereby transferring the hair.(SR744-45).

11



Subsequent to that trial, an Assistant State Attorney, going
t hrough the defense's trial file, found the envel ope contai ni ng
the piece of glass. (SR748). A hearing was held on the matter
and the envel ope was ordered sealed by the Court. (SR749).

On re-direct exam nation, Nacke said that Happ told his
attorneys that the glass was from a w ndow of a honme, "it was
not car glass." (SR750). It was possible that the Negroid hair
could have been mcroscopically tested against the man that
wor ked for the nedical exanm ner. (SR752). He was not aware that
a shoe print used at trial was the wong shoe print. After a
hearing was held in 1997, the correct shoe print was substituted
into the court case file.(SR752-53).

On exam nation by the court, Nacke said he was assigned to
exam ne and cross-exanm ne certain wtnesses as well as prepare
for a closing argunent should the case proceed to a penalty
phase. (SR765). He had nore responsibility in the penalty phase
than M. Pfister. (SR766).

An Order denyi ng Happ's Second Anended Motion to Vacate was
i ssued on Septenmber 18, 2003. (SR2769-2817). Happ filed a Notice
of Appeal on October 13, 2003. (R1-4). An Anended Order denying
Happ's Second Anmended Mbtion to Vacate was i ssued on Novenber 5,

2003. (R35-46 and SR2818-29).
STANDARD OF REVI EW

12



This Court has stated the standard of review applicable to
an i neffective assi stance of counsel claimas foll ows:

Upon review in this Court, ineffective assistance of
counsel clainms present m xed questions of |aw and fact
subject to plenary review based on the Strickland
test. See Stephens v. State, 748 So.2d 1028, 1032
(Fla. 1999). VWhile we give deference to the trial
court's factual findi ngs, we  nmust conduct an

i ndependent review of the trial court's |egal
conclusions. State v. Riechmann, 777 So.2d 342, 350
(Fl a. 2000) .

Gudi nas v. State, 816 So. 2d 1095 (Fla. 2002).

I NEFFECTI VE ASSI STANCE OF COUNSEL - -
THE LEGAL STANDARD

This Court has clearly stated the | egal standard under which
a claimof ineffective assi stance of counsel is eval uated:

In order to successfully prove an ineffective
assi stance of counsel claima defendant nust establish
the two prongs defined by the Supreme Court in
Strickland v. Washington, 466 U S. 668, 104 S. Ct.
2052, 80 L.Ed.2d 674 (1984):

A convicted defendant’'s claimthat counsel's
assi stance was so defective as to require
reversal of a conviction or death sentence
has two conmponents. First, the defendant
must show that counsel's performance was

deficient. This requires show ng that
counsel made errors so serious that counsel
was not functioning as the "counsel™

guaranteed the defendant by the Sixth
Amendnent. Second, the defendant nust show
that the deficient performance prejudiced
the defense. This requires show ng that
counsel's errors were SO serious as to
deprive the defendant of a fair trial, a
trial whose result is reliable. Unless a
def endant makes both show ngs, it cannot be

13



said that the conviction or death sentence
resulted from a breakdown in the adversary
process that renders the result unreliable.

466 U.S. at 687, 104 S.Ct. 2052. To establish
prejudice, "[t] he defendant nust show that there is a
reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding
woul d have been different. A reasonable probability is
a probability sufficient to underm ne confidence in
the outconme.” 1d. at 694, 104 S.Ct. 2052.

According to Strickland, "a court nust indulge a
strong presunption that counsel's conduct falls within
the wi de range of reasonabl e professional assistance;
that is, the defendant nust overconme the presunption
that, under the circunstances, the chall enged action
"m ght be considered sound trial strategy.' " 466 U.S.
668, 689, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). The
Strickland court al so expl ained how counsel's actions
shoul d be eval uat ed:

Counsel's actions are usually based, quite
properly, on infornmed strategic choices nmade
by t he defendant and on information supplied
by the defendant. In particular, what
i nvestigation decisions are reasonable
depends critically on such information. For
exanple, when the facts that support a
certain potenti al line of defense are
generally known to counsel because of what
t he def endant has said, the need for further
i nvestigation may be consi derably di m ni shed
or elimnated altogether. And when a
def endant has given counsel reason to
bel i eve that pursuing certain investigations
would be fruitless or even  harnful,
counsel 's failure to pur sue t hose
i nvestigations may not |ater be chall enged
as unreasonabl e.

Gudi nas, supra. The Eleventh Circuit has described

Strickland analysis in the follow ng termns:

14
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: our decisions teach that whether counsel's
performance is constitutionally deficient depends upon
the totality of the circunstances viewed through a
| ens shaped by the rules and presunptions set down in
Strickland v. Washington, 466 U S. 668, 104 S.Ct.
2052, 80 L.Ed.2d 674 (1984), and its progeny.

Under those rules and presunptions, "the cases in
whi ch habeas petitioners can properly prevail on the
ground of ineffective assistance of counsel are few
and far between." Rogers v. Zant, 13 F.3d 384, 386
(11th Cir. 1994). That result is no accident but
instead flows from deliberate policy decisions the
Supreme Court has made mandating that "[j]udicial
scrutiny of counsel's performance nust be highly
deferential,"” and prohibiting "[i]ntensive scrutiny of
counsel and rigid requirenents for accept abl e
assi stance." Strickland, 466 U S. at 689-90, 104 S.Ct.
at 2065-66. The Supreme Court has instructed us to
begin any ineffective assistance inquiry with "a
strong presunption that counsel's conduct falls within
t he wi de range of reasonabl e prof essi onal assistance.”
Strickland, 466 U S. at 689, 104 S.Ct. at 2065;
accord, e.g., Atkins v. Singletary, 965 F.2d 952, 958
(11th Cir. 1992) ("We also should always presune
strongly that counsel's performnce was reasonabl e and
adequate ...."). Because constitutionally acceptable
performance is not narrowy defined, but instead
enconpasses a "wi de range," a petitioner seeking to
rebut the strong presunption of effectiveness bears a
difficult burden. As we have expl ai ned:

The test has nothing to do with what the
best | awers would have done. Nor is the
test even what nopst good | awers woul d have
done. We ask only whether sonme reasonabl e
| awyer at the trial could have acted, in the
circunstances, as defense counsel acted at

trial.... W are not interested in grading
| awyers' performances; we are interested in
whet her the adversarial process at trial, in

fact, worked adequately.

White v. Singletary, 972 F. 2d 1218, 1220-21 (11th Cir.
1992) .
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Waters v. Thomas, 46 F.2d 1506, 1511-12 (11th Cir. 1995).
SUMVARY OF THE ARGUNMENT

The claim that trial counsel “failed to challenge the
state’s case” does not supply a basis for relief. The “failure
to object” conponent has been abandoned, and, noreover, is
meritless because none of the questions involved were inproper.
The “alibi wtness” conponent fails because trial counsel
testified that there was a reason that w tness was not call ed,
but that he could not renmenber what it was because of the
passage of tinme. Contrary to Happ’'s position, prejudice is not
presuned. Moreover, the evidence was irrelevant, as the tria
court found. The trial court’s denial of relief should be
af firmed.

The “unknown hair” claimis not a basis for relief because
trial counsel made an informed decision not to have the hair
analyzed.® So long as the hair remained unidentified, the
defense has an argunent available to them Defense counsel nade
a strategic decision, and that decision does not support an
i neffectiveness of counsel claim

The claim that counsel were ineffective for “failing” to

present Happ’s drug abuse history as “mtigation” was properly

BThe hair likely belonged to the Medical Exam ner’s
assistant, and the defense preferred for the hair not to be
mat ched to that person

16



rej ected because the testinony at the evidentiary hearing was,
in the words of the Court, “unpersuasive.” Moreover, trial
counsel testified that he did not believe that such testinony
woul d have a favorable inpact on the jury, especially since the
al l eged drug use could not be tied to the nurder.

The “full and fair hearing” claim (which relates to a pair
of shoes in evidence) is tine-barred, and was correctly deci ded
by the trial court.

The “failure to use expert wi tnesses” claimwas rejected by
the trial court as “wholly without nerit.” None of the w tnesses
were shown to have been available at the tine of Happ’'s trial,
and the failure to present these witnesses at trial does not
establish either deficient performance or prejudice.

Wth respect to all of the ineffectiveness clains, Happ

cannot establish the prejudice prong of Strickland in Iight of

his statenent to trial counsel that DNA testing “would not be a
good idea.”
ARGUMENT
|. THE “FAI LURE TO CHALLENGE THE STATE' S CASE" CLAI M*

A. THE “LEADI NG QUESTI ON* COMPONENT

“Happ was represented at trial by two attorneys. However,
for reasons unknown to the State, Happ only called his second-
chair trial attorney to testify at the evidentiary hearing. That
was Happ’'s decision, and he cannot profit fromthat attorney’s
faulty nmenory of a trial that took place in 19809.
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On pages 12-15 of his brief, Happ conplains that trial
counsel was ineffective for not objecting to “inproper |eading
guestions” asked by the State. While the trial court granted
Happ an evidentiary hearing on this claim no evidence was
present ed concerning the “failure to object” claim and Happ did
not argue that claimin his witten closing argunent. (SR1924-
2768). Because no evi dence was presented concerning this claim
it has been abandoned, and should not be considered in this
proceedi ng. *°

Al ternatively, none of the questions set out in Happ's bri ef
are | eadi ng, and such an objecti on woul d have been overrul ed. To
the extent that Happ argues that counsel was in sonme way
ineffective, the record of Happ's capital trial contains
extensi ve cross-exam nation on this very issue, and there is no
guestion that the jury was well aware that Ambrosino’ s trial
testinony was different from his testinmony in deposition.
(R2093-95). Happ’s claimof ineffective assi stance of counsel is
nothing nmore than present counsel’'s after-the-fact second

guessing of trial strategy that is precluded by Strickland v.

Washi ngton, 466 U. S. 668 (1984). And, to the extent that it is

®l'n his brief, Happ makes much of the court’s grant of an
evidentiary hearing on this claim Wat he does not admt is
that he did not avail hinmself of the opportunity to present
evi dence when he had the chance.
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necessary to further explain counsel’s strategy, it is apparent
from the —record that counsel chose to highlight the
i nconsistencies in Anbrosino’'s testinony during cross-
exam nation rather than affordi ng himthe opportunity to explain
them during direct exam nation.® \While present counsel m ght
have handl ed the exam nation of the witness differently, that
is not the standard by which i neffectiveness clains are deci ded.
Waters v. Thomas, supra. In addition to having been abandoned,
this claimhas no nerit.

Finally, in light of Happ's statenent to trial counsel that
DNA testing “would not be a good idea,” Happ cannot establish
the prejudice prong of Strickland, as he nust in order to
prevail on his claimof ineffective assistance of counsel. This
claimis not a basis for relief.

B. - C. THE “ALIBI W TNESS” COVPONENT

On pages 16-34 of his brief, Happ argues that trial counsel

was ineffective for failing to call “alibi wtness Carlos
Qui nones.” During the evidentiary hearing, trial counsel
testified that he was well aware of Quinones deposition

testinony, and that he woul d have been called if his testinony

¥Happ’s claim on page 15 of his brief, that the State
presented “unchallenged testinmony from Anbrosino” is sinply
i ncorrect.
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had been as positive at trial as his deposition. (R732). Counsel
testified that there was a reason for not calling Quinones, but
that he could not renenber what it was. Because counsel’s
performance i s presuned reasonable, the fact that counsel does
not renmenber the reason for a decision made during the course of
a lengthy trial does not establish deficient performance on the
part of counsel. Gudi nas, supra; Downs v. State, 453 So. 2d 1102
(Fla. 1984).17

Mor eover, as the trial court found in denying relief on this
claim Quinones’ testinony was irrelevant. (R43). Despite Happ’'s
protestations, the testinony was that Qui nones had absolutely no
idea what Happ did between the tinme that Happ arrived at
Qui nones’ hone at 11:00 P.M and when Qui nones next saw him at
6:00 AM the following nmorning. (R552). Mss Crawl ey was
abducted, sexually battered, and strangled during the early
nmor ni ng hours of May 24, 1986, and, assum ng for the sake of
argument that Happ stayed at Qui nones’ honme on May 23, 1986, and
left the follow ng norning, that does not supply Happ with an

alibi because the time of the nmurder is wholly unaccounted for

YHapp argues that he wins on this claim because trial
counsel did not renmenber the reason that Qui nones was not call ed
to testify. That position flies in the face of the presunption
of conmpetency established by Strickland, and 1is wholly
inconsistent with long-settled law. A faulty nenory of 14-year-
ol d events does not give the defendant a w ndfall.
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in Quinones’s testinony. Because Happ’'s whereabouts are
unaccounted for at the tinme of the nurder, the testinony is
irrelevant to the issue of guilt. The trial court correctly
denied relief.

To the extent that Happ argues that the fact that Quinones
was brought to Florida as a material wtness by the State

establishes that his testinmny was “relevant,” he has cited no
authority for that proposition. Relevancy is established at the
time of the testinony, not when a witness is determ ned to be
“material” for purpose of conpelling their appearance from
anot her state. Likewi se, to the extent that Happ argues that the
trial court’s order is an insufficient “sunmary denial” of
relief, that claim has no legal basis. The court did not
summarily deny relief on this claim and the suggestion that the
rules applicable to a summary denial were not followed is
sSpuri ous.

One of Happ’s trial attorneys testified that he had no
specific menory of why Qui nones was not called to testify beyond
stating that there was in fact a specific reason. Happ did not
call his other trial attorney (who was |ead counsel) in an

effort to prove his case. The state of the record is that there

i's no basis upon which counsel can be deened ineffective, and,
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because that is so, there is no basis for relief. As the
El eventh Circuit has hel d:

For performance to be deficient, it nmust be
established that, in light of all the circunstances,
counsel's performance was outside the w de range of
pr of essi onal conpetence. See Strickland, 466 U S. at
690, 104 S.Ct. at 2066. I n other words, when review ng

counsel's decisions, "the issue is not what 1is
possi bl e or "what is prudent or appropriate, but only
what 1is constitutionally conpelled.'" Chandler wv.

United States, 218 F.3d 1305, 1313 (11th Cir. 2000)
(en banc) (quoting Burger v. Kenp, 483 U.S. 776, 107
S.Ct. 3114, 3126, 97 L.Ed.2d 638 (1987)), cert. denied
531 U. S. 1204, 121 S.Ct. 1217, 149 L. Ed.2d 129 (2001).

Furthernmore, "[t]he burden of persuasion is on a
petitioner to prove, by a preponderance of conpetence
evi dence, t hat counsel's performnce was
unreasonable.” 1d. (citing Strickland, 104 S . Ct. at
2064) . This burden of per suasi on, t hough not
i nsurmountable, is a heavy one. See id. at 1314

(citing Kimel man v. Morrison, 477 U.S. 365, 106 S.Ct.
2574, 2586, 91 L.Ed.2d 305 (1986)).

""Judicial scrutiny of counsel's performance nust be
hi ghly deferential,'" and courts  "nust avoi d
second- guessi ng counsel's performance.” 1d. at 1314
(quoting Strickland, 466 U. S. at 689, 104 S.Ct. at
2065). "Courts nust 'indulge [the] strong presunption’
that counsel's performance was reasonable and that
counsel 'made all significant decisions in the
exerci se of reasonable professional judgnment.'"™ |Id.
(quoting Strickland, 466 U S. at 689-90, 104 S.Ct. at
2065-66). Therefore, "counsel cannot be adjudged
i nconpetent for performng in a particular way in a
case, as |long as the approach taken 'm ght be
consi dered sound trial strategy.'" Id. (quoting Darden
v. Wainwright, 477 U.S. 168, 106 S.Ct. 2464, 091
L. Ed. 2d 144 (1986)).

If the record is inconplete or unclear about counsel's
actions, then it is presuned that counsel exercised
reasonabl e professional judgnent. See id. at 1314-15
n. 15. Thus, the presunmption afforded counsel's
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performance "is not ... that the particular defense
|awer in reality focused on and, then, deliberately

decided to do or not to do a specific act.” |Id.
Rat her, the presunption is "that what the particul ar
defense lawer did at trial - for exanple, what
w tnesses he presented or did not present — were acts
t hat sonme reasonable [awer mght do." Id. (enphasis
added) .

Moreover, "[t]he reasonableness of a counsel's
performance is an objective inquiry." Id. at 1315. For

a petitioner to show deficient performance, he "nust

establish that no conpetent counsel would have taken

the action that his counsel did take." Id. To uphold

a lawer's strategy, a court "need not attenmpt to

divine the |awer's nmental processes underlying the

strategy.” 1d. at 1315 n. 16.

Put man v. Head, 268 F.3d 1223, 1243 (11th Cr. 2001). The tri al
court properly concluded that counsel cannot be deened
ineffective for not calling an irrelevant w tness, and that
findi ng should not be disturbed.

Finally, given that Happ admtted his guilt when he told
trial counsel that DNA testing would “not be a good idea,” Happ
cannot satisfy the prejudice prong of Strickland, either. This
cl ai mwas properly decided by the trial court, and that deci sion
should be affirmed in all respects.

[1. THE “UNKNOWN HAI R* CLAI M
On pages 34-38 of his brief, Happ argues that trial counsel

was ineffective for not “investigating” the origin of an
unknown Negroid hair sanple” found in the ligature around the

victim s neck. The collateral proceeding trial court rejected
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this

claim finding that Happ had failed to establish either

deficient performance or prejudice.

tri al

In finding that trial counsel were not ineffective,
court hel d:

Appel | ant/ Def endant Happ has failed to produce any
evidence with respect to his claimthat Trial Counsel
was at all deficient or ineffective in his allegations
of failure to investigate an unknown hair sanple. To
the contrary, the Defendant’s Trial Counsel, Mark

Nacke, testified that he and |ead counsel, Jeff
Pfister were aware of the “unknown hair” and that it
was nost likely caused by transference from an

enpl oyee at the nmedical examner’s office. As part of
their trial strategy, Defense Counsel chose not to

have the “unknown hair” tested in that its Ilikely
origin was the nedical exam ner’s assi stant and not an
unknown, unidentified assailant. Quoting trial
counsel, M. Nacke, “It is ny recollection that we

argued strenuously that that's definite evidence that
it was sonmebody else, that how could the hair have
gotten there but for being there at the tine the crine
was commtted.” [citation omtted].

Further, the trial |awers were searching for any
African Anerican with which to make a conparison and
had none, except for the assistant at the medi cal
exam ner’s office. [citation omtted]. Wile the
defense argued the alleged unknown hair sanple, the
State rebutted with (2) theories at trial: 1) Expert
testinmony relating to transference as if the hair had
gotten on her sweat pants at a public restroom or 2)
the hair was transferred via a used sponge at the
medi cal examiner’s office. [citation omtted].

Clearly, to this Court, the claimthat trial counse
was i neffective for failing to investigate the origin
of an wunknown hair found on the victim is wholly
unsupported. Everything in the record supports their
diligence in investigating this issue.

In further support thereof, is the defense’ s own
w tness, Nicholas Petraco, who stated there were no
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Negroid or African Anmerican hairs found in the
sweepi ngs of the victim s car.

(R37). Conpetent substantial evidence supports the findings of
the trial court, and there is no basis for relief based upon
this claim

To the extent that further discussion of this issue is
necessary, the defense nade a strategic decision not to have the
unknown hair conpared to the individual at the nedica
exam ner’s office. Such an informed strategic decision does not
support an i neffectiveness claim Gudi nas, supra; Rose v. State,
675 So. 2d 567 (Fla. 1996). G ven that that person was the only
African American known for hair conparison purposes, and given
that he clearly was not and had never been a suspect, the | ast
thing the defense wanted to do was prove that the unknown hair
was in no way connected to Mss Crawiey’s killer. If the hair
remai ned unknown, the defense had sonething to argue to the jury
- - however, if the hair was matched to the nedical exam ner’s
assi stant, the defense had nothing at all.!® Trial counsel’s

strategi c decisions were neither deficient nor prejudicial, and

¥n light of the hearing testinony that no Negroid hairs
were found in the sweepings from the victinms car, there is
not hi ng to have been gai ned by having the hair exam ned, anyway.
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the trial court’s denial of relief should be affirmed in all
respects.
[11. THE “PRESENTATI ON OF M Tl GATI ON' CLAI M

On pages 38-41 of his brief, Happ argues that trial counsel
were i neffective for not presenting Happ' s drug abuse history as
mtigation. The collateral proceeding trial court found that
counsel were not ineffective for not presenting such testinony.

In resolving this issue against Happ, the trial court

st at ed:

Appel l ant cal | ed Al exander Martin who was qualified as
an expert within the field of psychopharmcol ogy and
addi ctions and the general effects of drugs on the
human brain. [citation omtted]. Happ self-reported
significant poli-substance usage during Martin' s first
interview on March 21, 2000. [citation omtted].

This wtnesses’ testinony is totally unpersuasive
because he does not make a diagnosis. [citation
omtted]. There was no independent corroboration of
Happ’ s sel f-reported cocai ne usage. [citation
omtted]. This witness did not ask Happ what drugs he
was using May 23, 1986, the date of the nurder.
[citation omtted]. Nor did he ask himif he [Happ]
was under the influence of cocaine and cocaine
psychosis when he nurdered Angela Crowy. [citation
omtted].

(R39). The collateral proceeding trial court’s findings are
supported by conpetent substantial evidence, and should not be

di st ur bed.

YAs with the other i ssues, Happ's statenment that DNA testing
“would not be a good idea” nmkes it inmpossible for him to
establish the prejudice prong of Strickland.

26



To the extent that further discussion of this claimis
necessary, trial counsel Mark Nacke (who has practiced cri m nal
| aw for years in Lake County, Florida) testified that he did not
feel that drug-use testinmony woul d have a favorable i npact on a
Lake County jury, especially since the alleged drug use could
not be tied to the nurder. (R741-42). Decisions as to which
witnesses to call are the quintessential exanple of strategic
deci sions which, under the Strickland standard, are virtually
unchal | engeabl e. Gudi nas, supra; Rose, supra. Moreover, Morton
was unaware that the trial testinmony denonstrated that Happ had
only used marijuana and beer in the four-to-six week period
prior to Mss Crawley’'s murder - - in the face of that
testinmony, theoretical testinmony about the effect of cocaine
usage has no mitigating value and woul d have done not hi ng but
suggest to the jury that Happ is a drug user, a fact that could
hardly work to his benefit.?® In addition, Mrton's bias is
evident, given that he did not even ask Happ what drugs he was

using at the time of the nmurder, and is unwilling to even assune

“Mor eover, Happ did not establish that testinony of this
sort would have been available at the time of his capital trial.
Horsley v. Al abama, 43 F. 3d 1486 (11th Cir. 1995); Nelson v.
State, 875 So. 2d 579 (Fla. 2004) (holding that a sufficient
post-conviction relief notion nust allege that the “uncalled
w tness” was available at trial - - if such an allegation is
necessary to sufficiently plead a notion, there nust also be
proof of that fact at the evidentiary hearing).
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that Happ’'s conviction is valid. (R655-56; 660). Happ has not
carried his burden of proving deficient performance or
prejudi ce, and, because that is so, is not entitled to reli ef
under Strickland. !
V. THE “FULL AND FAI R HEARI NG* CLAI M

On pages 42-56 of his brief, Happ argues at length that the
trial court erred in various ways when it refused to expand the
scope of the hearing beyond this Court’s mandate on renmand.
Specifically, Happ raises various clains concerning the trial
court’s denial of his motion for release of the defendant’s
shoes for exam nation. This claimis not addressed in the trial
court’s final witten order, and that is entirely proper. There
is no basis for relief.

In his | ast appearance before this Court, the “shoe issue”
was di scussed at | ength:

In claim three of the petition, Happ argues that

appel l ate counsel failed to point out in the notion

for rehearing that this Court had relied on inaccurate

facts. He clainms that, contrary to the facts stated in

the majority opinion, (1) the record does not indicate

that the shoe found outside the victims car natched
Happ' s shoe .

2IAs the trial court pointed out in its order, Happ did not
call his lead trial defense attorney to testify. (R40). Happ has
failed to carry his burden of proof with respect to this claim
Moreover, he cannot establish prejudice in light of the
testinony that Happ told trial counsel that it would not be good
to pursue DNA testing.
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To properly analyze Happ's claim we consider each
statenment in turn.

Statenent One: This Court's opinion on direct appeal
states: "A shoe print found outside the driver's side
of the car was later found to match one of Happ's
shoes." Happ, 596 So.2d at 992. The crinme |ab anal yst
who exam ned the shoe print found at the scene of the
crime, however, was unable to say with certainty that
Happ's tennis shoe made the track inpression of the
shoe print. His opinion was sinply that Happ's shoe
could have nmde the inpression. The reason he could
not be certain was because the shoe print did not
contain enough I ndi vi dual characteristics to
differentiate it from any other tennis shoe of the
sane nmake and design. Thus, Happ is correct that the
factual statenent in our opinion was inaccurate.

The facts, once corrected, reveal that the shoe print
found at the scene of the crine was consistent with
shoes worn by Happ, that Happ was | ast seen wal king in
the direction of the barge canal around 11 p.m on the
ni ght in question, and that the next norning Happ's
ri ght hand was red and swollen. Finally, Happ's fornmer
girlfriend established that Happ had punched in a car
window with his fist on a prior occasion, a fact
simlar to what the State alleged happened in the
instant case. Thus, the <corrected facts do not
significantly alter the events believed to have
occurred in this case. |Indeed, none of these facts
were relied upon by this Court in resolving the |egal
claims raised by Happ on direct appeal. Finally, none
of these facts affect MIller's testinony or his
al |l egedl y guesti onabl e credibility. [ FN10]
Accordingly, we find this claimto be without nerit as
Happ has failed to denonstrate that his "appellate
counsel's performance deviated from the norm or fel
outside the range of professionally acceptable
performance” or that counsel's omnmi ssion "conprom sed
t he appell ate process to such a degree as to underm ne
confidence in the fairness and correctness of the
appellate result.” WIlson, 474 So.2d at 1163; see al so
Rut her f ord; Freeman.

29



Happ v. Moore, 784 So. 2d 1091 (Fla. 2001). What Happ has not
revealed in his brief is that, at the hearing follow ng the
di scovery of the error involving the shoes, his counsel stated
tothe trial court that Happ had until February of 1998 to raise
a claim concerning the shoes. (R474). No such claim was ever
raised, and the tine for doing so passed nore than six years
ago. Happ cannot claimthat he did not know of the possibility
of a claimbased upon the shoes, and had the ability to tinmely
rai se such a claim Despite the hyperbole of Happ’s brief, this
claimis time-barred, and the trial court correctly refused to
all ow a proffer concerning a claimthat was unavail abl e to Happ
for any purpose. The trial court properly refused to exceed
this Court's mandate. Way v. State, 760 So. 2d 903, 915 (Fla.
2000) . There is no error, and the trial court should be
affirmed in all respects.
V. THE “FAI LURE TO USE EXPERT W TNESSES” CLAI M2

On pages 56-70 of his brief, Happ argues that trial counsel
were ineffective because they did not hire a “forensic crine
expert,” an orthopedi c surgeon, and a forensic pathol ogist. The

coll ateral proceeding trial court properly concluded that this

“Happ did not establish that any of these wi tnesses woul d
have been available at the tinme of his capital trial. Horsley,
supra; Nel son, supra.
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claim is “wholly wthout nerit.” (R40). That finding is
supported by conpetent substantial evidence, and should not be
di st ur bed.

A. The testinmony of the “forensic crine
expert” was inadm ssible and irrel evant.

Happ’s “forensic crinme expert,” Paul Kish, testified about
an “experinment” he conducted into the breaking of autonobile
w ndow gl ass. Kish conducted his experinent during a snowstorm
at a junk yard in New York - - the sumtotal of this evidence
consisted of a videotape show ng an individual breaking a car
wi ndow with a hanmer. There was no attenpt to neasure the force
required to break the wi ndow, nor was there any way to determ ne
how hard the individual swung the hammer. Moreover, there is
nothing in the record to reveal whether the w ndow to the
victims car was conpletely raised when it was broken, or
whet her it was partially open. Happ’'s “expert” did not know what
effect the position of the wi ndow woul d have on his experinent.
Happ’'s “expert” nmade no attenpt to assess the effect of cold
tenperature on the brittleness of the glass, and, in fact, did
not even know what the tenperature was during his experinent.
(SR267-68). The nobst that Happ’s experinment showed is that it is
possi ble to break a car window with a hamrer - - a fact that is
certainly within the real mof common know edge and requires no
expert testinony. Despite the pretensions of Happ's brief, this
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“experinment” is not a scientific experiment at all - - there
was no sci ence whatsoever. To the extent that Happ suggests that
the trial court erredin finding that the “testing techni que and
met hodol ogy woul d not have survived a chal |l enge” under Frye, he
has suggested nothing to support his position. No “scientific
principle” has been identified, and the “experiment” proves
not hing of relevance to the case since it did not even attenpt
to denonstrate the anount of force necessary to break a car
wi ndow. It does not contradict the State’'s theory that Happ
br oke the window with his fist, and, because that is so, Happ
has denonstrated neither deficient performance on the part of
trial counsel, nor prejudice as a result thereof. He has not
carried his burden under Strickland.?
B. The trial <court correctly found that
trial counsel were not ineffective for not
calling an orthopedic surgeon as a w tness.
Happ next argues that trial counsel were ineffective for not
hiring an orthopaedi c surgeon to testify about the likely result
to an individual from breaking a car window with one’'s fist.?

The trial court correctly found that Happ had not established

“Happ did not establish that this testinony woul d have been
avai lable at the tinme of trial. See note 20, supra.

“\Whet her expert testinobny is actually appropriate on this
i ssue i s debatable.
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ei ther prong of Strickland with respect tothis claim The tri al

court stated:

Dr. Lopez's testinony that a punch-type injury by a
human hand to an autonobile driver’s side w ndow woul d
likely result in a swllen hand would have
corroborated Anmbrosino’s [FN] original trial testinony
t hat Happ had a swollen right hand the day after the
killing of Angela CrowWy. Dr. Lopez never exam ned
Happ’ s hand.

[ FN] Anbrosino testified at the trial that
he saw Happ's hand the day follow ng the

murder and testified as to it being red and
swol | en. 25

(R43). Lopez’s testinmony that punching a car w ndow would

probably cause sone injury is also within the real m of connon

know edge - - it does not require a doctor to informthe jurors
t hat punching a car windowwi |l hurt. And, nore significantly to
this case, Lopez’s testinmony is consistent with and

corroborative of Anmbrosino’s testinmony that Happ had an injury
to his hand the day following the murder. Trial counsel can
hardly be faulted for not bolstering the State’'s case agai nst
their client.?26

Related to the “orthopedic surgeon” claimis Happ's claim

that his enployer (who is now deceased) should also have been

PHapp tol d Anbrosino that he had hurt his hand by punching
a tree. (R2088 fromtrial).

*#Si nce Lopez never exam ned Happ, his testinony is not
directly tied to any fact in issue.
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called to testify that he observed no injuries to Happ’'s hands. %
(R2613). This position is inconsistent with the testinony of
Lopez, which corroborates Anbrosino’ s testinony that Happ’s hand
was red and swollen the day after the nurder. Trial counsel can
hardly be faulted for not presenting testinony that 1is
consistent with the State’s case. In light of Happ’s confession
to Richard MIler, and Happ' s statenents that DNA testing would
not be a good idea, Happ cannot denobnstrate prejudice under
Strickland, and is not entitled to relief.?® The trial court
should be affirmed in all respects.

C. The failure to hire a forensic
pat hol ogi st . 2°

The final claimcontained in Happ's brief is his claimthat
“def ense counsel was ineffective for failing to hire a forensic
pat hologist to challenge the State’'s theorized series of

events.” This claim was not argued in Happ s post-hearing

'Davis actually said, "No. O course, like | say, he'd cone
in to work and I would | eave." (R2613).

%The “hand i njury” testinony is highly specul ative at best.
| f Happ had presented testinony showi ng sonme residual injury to
hi s hand, that evidence would have been probative. The fact that
he was able to work with a sore hand suggests only that he was
not seriously injured, not that he did not kill Angela Crow ey.

PHapp did not present the testinmony of a pathol ogi st other
than Dr. Schutz, who testified at trial. Dr. Schutz’'s testinmony
fromtrial remains unchall enged, and Happ has failed to carry
hi s burden of proof.
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menor andum of | aw, and is consequently not addressed in the
trial court’s order denying relief. Moreover, the claim
contained in Happ’'s brief was not contained in his Rule 3.850
notion, and, consequently, is not available to Happ for the
first time on appeal. Doyle v. State, 526 So. 2d 909 (Fla.
1988). In addition to being unavailable to Happ, this claim
which is based on a false premse, is neritless.

Dr. WIliam Schutz was the Medical Exam ner for the Fifth
District of Florida for nearly 30 years. Dr. Schutz testified
that the victims body was |ocated in the Barge Canal “within
the high water mark,” and had not been in the water very | ong.
(R518, 526, 544). Happ's assertion that Dr. Schutz *“found
nothing to suggest that the victim had been in the water” is
based upon a m sl eadi ng and out - of -context representation of the
testi nony.

To the extent that Happ argues that the hei nous, atrocious,
or cruel aggravator was inproperly found, that claim was not
raised in the trial court, and is clearly outside the scope of
this Court’s order relinquishing the case for an evidentiary
heari ng. Way, supra. On direct appeal, this Court held that
“there is no question” that the heinousness aggravator was

est abl i shed beyond a reasonabl e doubt. Happ, 596 So. 2d at 997.

The hei nousness aggravator is not an issue in this proceeding,
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and the portion of Happ’s brief relating to the applicability of

t hat aggravating circunstance should be stricken.

CONCLUSI ON

VWHEREFORE, based upon the foregoing, the denial of post-

conviction relief should be affirmed in all respects.
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