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STATEMENT OF THE CASE

Appellant was indicted on three counts of First Degree
murder and Burglary of a Dwelling with a Battery Wile Arned,
arising from the nurders of Danny Ray Privett, Robin Razor and
Christina Razor on July 21-22, 1998 (R31-33). The Public
Defender filed a notion for a Nelson hearing which was granted
and private counsel appointed (R136, 137, 138). Co- counsel was
al so appointed (R167). The trial judge authorized fees for both
a mtigation specialist and a confidential DNA expert (RL69,
171). The trial court granted the defense notion for the State
to preserve sanples and provide them to the defense expert
(R209). The trial court authorized fifty hours of DNA expert
service to the defense (R210). The court granted costs for both
Lab Corp and Anerican Standard Testing Bureau to test DNA
sanples as a confidential DNA testing lab expert and
confidential preservative testing lab and expert, respectively
(R210, 211). The defense also received permssion to retain a
bl ood spatter expert (R210). The court appointed both a
private investigator for the defense and a psychol ogi cal expert
(R393, 395).

Several pre-trial notions were heard, including a |engthy
Frye hearing on the Mtion(s) to Exclude DNA Testing (R75-76,

442-443; TT 3038. 1-3065, 3066-3322, 3323-3383, 3384-3436, SR139-
1



177) . The Frye hearing took place on July 18, August 2,
Septenber 19, and 27, and Cctober 9, 2002. The notion to
exclude DNA evidence was denied (R514-515). Appel I ant al so
filed a notion requesting the State be prevented from cross-
exam ning the defense expert who conducted only chem cal testing
and no DNA testing (R494-496). The State had rel eased evidence
to the defense expert for testing and noved the court for the
return of the evidence (R497).

The case proceeded to jury trial on April 23, 2003, the
Honor abl e Kenneth Lester presiding (TT1786). On May 7, 2003, the
jury found Reynolds guilty of:

(1) Second Degree Murder of Danny Ray Privett;

(2) First Degree Murder of Robin Razor;

(3) First Degree Murder of Christina Razor; and

(4) Burglary of a Dwelling Wth a Battery Wth a Wapon.
(R712-715, TT3030-31).

On May 8, 2003, Reynolds filed a Waiver of Right to Present
Mtigation Evidence and Wiver of Rght to an Advisory
Sentencing Jury (R719-20, 721-22). The trial court followed the

procedures outlined in Koon v. Dugger, 619 So. 2d 246 (Fla.

1 The pleadings consist of pages 1-986. Cites to the
pl eadings will be “R. The trial transcript consists of pages
1- 3720. Cites to the trial transcript will be “TT". The
suppl emental record consists of pages 1-178. Cites to the
suppl emental record will be “SR'.
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1993) (R946). Before evidence was presented, the trial judge
had a discussion wth the attorneys (TT3475). The court
addressed Reynolds and verified he had instructed his attorneys
he did not want to present a defense at the penalty phase
(TT3476). Reynolds advised the judge he had been in prison al
his life, and AWy mtigating is not nothing conpared to the
aggravators that the State is gonna bring in here against ne.(
(TT3476-77). He was as tired of seeing the State of Florida and
the people of Sem nole County as they were tired of seeing him
(TT3477) . He said he knew he was going to death row. He had
al ways conducted hinself as a gentleman and did not want to
present a mtigating case. Reynolds felt that because he had
been locked up all his Ilife, it would be a waste of tine
(TT3477). He felt the attorneys had done a great job, but if the
case cane back it would be because of the trial (TT3577).
Therefore, Reynolds wanted to proceed to the Spencer hearing as
qui ckly as possible (TT3477).

Judge Lester advised Reynolds it was necessary to follow
certain procedures (TT3580). Def ense counsel represented that
Reynol ds had been examned by a Adoctor or psychiatrist or
psychol ogist.( (TT3481). Reynolds said he did not want to see a
psychiatrist (TT3582). Neither did he want to put his famly

t hrough testifying. Fam |y nenbers were there, including two

3



sisters (TT3582). Reynolds said he had studied the | aw and knew

what the aggravators and nitigators were. However, he was an
i nnocent man (TT3485). He did not want to put the victins:
famly through nore proceedings, either (TT3485). Reynol ds

signed a waiver of penalty phase and fully wunderstood it
(TT3486). He said he would rather be executed than spend his
life in prison (TT3487).

The defense attorneys were prepared to go forward with the
penal ty phase and had w tnesses avail abl e (T3488).

Def ense counsel advised the court Reynolds wanted to waive
the advisory sentencing jury (TT3494). The State had no
obj ection (TT3494, 3498). The judge did not accept the waiver
and said he wanted the jury advisory sentence (TT3498). Defense
counsel objected (TT3499).

The State presented evidence that Reynolds had been
convicted not only of the present crines but also of aggravated
robbery in Texas, aggravated assault in Arizona, and aggravated
battery in Hillsborough County, Florida (TT3513, 3514, 3515;
State Exhibits 1-5). Tonya Chapple, the wvictim in the
Hi | | sborough County case, testified that Reynolds offered her
$20.00 for a ride and, when she refused, pointed a gun at her
and told her to get in the car (TT3522). Def ense counsel

obj ect ed because Reynol ds had been charged with sexual battery,

4



arnmed ki dnapping and aggravated battery but plead only to the
aggravated battery (TT3522). The objection was overrul ed.

Chappl e then testified that Reynolds told her to drive to a
particular |ocation (TT3524-25). When she stopped, Reynolds
grabbed her hair and jerked her out of the car. He took her
into a nobile hone (TT3524). He told her to take her clothes
of f. He hit her over the head with the gun and beat her
(TT3525). Chappl e grabbed the gun out of Reynol ds: pocket and
got away (TT3526). Chapple identified a photograph depicting
the injuries she received (TT3527). On cross-exan nation,
Chapple admtted that she lived in a trailer with Fred Chapple
(TT3530). After the alleged incident, she went back to Lennys
bar and grabbed and shook someone (TT3530). She then went hone
and was driven to the hospital by Fred Chapple (TT3531).
Def ense counsel asked whether it was Fred who actually beat her
(TT3531).

Shirley Razor, Robinzs nother and Christinas grandnother,
established that Christina was 11 years old at the time of her
death (TT3533).

Danny Razor, Robinss brother and Christinas uncle, gave a
statement which the judge instructed the jury was a victim
i npact statenment and not to be considered in aggravation

(TT3535). Razor identified the victins (TT3539, 3540).
5



The defense presented no evidence (TT3541). Judge Lester
guesti oned Reynolds as to whether he was certain he did not want
to present mtigation. Reynolds said he did not (TT3542).
After an overnight recess, the judge asked Reynolds whether he
wanted to present any mtigation. Reynolds stated he would Iike
to address the wvictims: famly (TT3556). After further
di scussi on, Reynolds: position was that he would address the
judge at the Spencer hearing (TT3564-65).

The State argued for the aggravating circunstances of: (1)
cont enporaneous capital conviction and prior violent felony
(TT3569-70); (2) during the course of a burglary (TT3570); (3)
commtted to avoid |awf ul arrest (TT3571); (4) heinous,
atrocious and cruel (TT3571-73); and (5) as to Christina only B
victimless than 12 years old (TT3573).

The jury returned advisory sentences of death by a
unani nous vote of twelve to zero for the deaths of both Robin
Razor and Christina Razor (R743-744, TT3468-3603, 3597).

A Spencer Hearing was conducted on June 6, 2003 (R833-34
TT3604-3704). Defendant had filed a Notice of Filing wth
docunents attached (TT3607). The State did not object to the
deposition of Stacia Adans but did object to the depositions of
John Parker and Justin Pratt since they related to residual

doubt (TT3607). Def ense counsel did want to present residua

6



doubt An sonme fashion.§ (TT3608). The judge overruled the
St at ess objection but cautioned that residual doubt was not going
to be the Amai nstay@ of the Spencer hearing (TT3608).

Def endant addressed the court (TT3610). He disputed the
prosecutorss closing argunent (TT3611-13) and the evidence
(TT3614-3702).

At the sentencing hearing, defense counsel requested a new
trial because Agent John Parker? nisrepresented the reason for
his suspension from the Semnole County Sheriff:s Ofice
(TT3709).

On Septenber 19, 2003, Judge Lester sentenced Reynolds to
life inprisonment for both the second-degree nmurder of Privett
and the burglary. The sentences were concurrent (TT3717). The
trial judge inposed two sentences of death on Reynolds for the
murders of Robin Razor and Christina Razor (R936-965, TT3717-
3718). The GCircuit Court found the follow ng four aggravating
circunstances as to Robin Razor

(1) The defendant was previously convicted of anot her

capital felony or a felony involving the use or threat
of violence to the person;

’The agent was first called AHarper@ but both defense counsel
and the trial judge later called the agent AParker@® (TT3710,
3712) .



(2) The capital felony was commtted while the
def endant was engaged in or was an acconplice in the
comm ssion of or in an attenpt to conmt any burglary;

(3) The capital felony was commtted for the purpose
of avoiding or preventing a |lawful arrest; and

(4) The capital felony was especially heinous,
atroci ous or cruel.

(R940-45).
The Circuit Court found the followng five aggravating
circunmstances as to Christina Razor:
(1) The defendant was previously convicted of another
capital felony or of a felony involving the use or
threat of violence to the person;
(2) The capital felony was commtted while the
def endant was engaged or was an acconplice in the

comm ssion of or in an attenpt to commt any burglary;

(3) The capital felony was comritted for the purpose
of avoiding or preventing a | awful arrest;

(4) The capital felony was especially heinous,
atrocious or cruel; and

(5) The victimof the capital felony was a person |ess
than twel ve years of age.

(R951-57).
The Circuit Cour t found the following non-statutory
mtigating circunstances:
(1) The defendant was gai nfully enpl oyed;
(2) The defendant manifested appropriate courtroom
behavi or throughout the pendency of the guilt and

penalty phases of the trial and during the Spencer
heari ng;



(3) The defendant cooperated with | aw enforcenent;

(4) Residual doubt;

(5) The defendant had a difficult chil dhood; and

(6) The defendant can easily adjust to prison life.
(R946-50) .

STATEMENT OF THE FACTS

Robi n Razor and Danny Ray Privett |ived together as husband
and wife for eleven years (TT852). They had two children:
Christina, 11, and Danielle, 14 (at the tinme of the nurders)
(TT853, 2424). Privett and Danny Razor were renovating two
trailers |located on property where Privett, Robin, Danielle and
Christina lived in a canper (TT855-56). Shirley Razor, Robin=s
not her, had dinner with Robin, Christina, and Privett on July
21, 1998 (TT859). Danielle was spending the night at her
friend, Tanya Pennington:s, house (TT859, 891). Christina had
previously spent the night at Tanyass house and had a ARugrats@
sl eeping bag (TT892-93). When Shirley returned to the trailer on
July 22 and knocked on the door, she received no response
(TT860-61). As she wal ked to her own trailer nearby, she saw
Privett laying on the ground. This did not alarm her since he
sonetimes would get drunk and lay down to go to sleep (TT862).

Shirley went to her own trailer for lunch. After she finished,



she wal ked back past Privett and just Aknew there was sonething
wrong@ (TT862).

When Shirley saw Privett had a hole in his head, she ran to
a nei ghbor:=s house to call police (TT863). She then went to the
canper and could see two people inside (TT864). A couch was
bl ocki ng one of the canper:s doors, and the other door was | ocked
fromthe inside (TT869-70).

The police arrived. Deputy Harrison exam ned Privett and
saw that his face was Adeteriorated. @ (TT874). Harrison saw a
pi ece of cinder block laying nearby. It appeared to have bl ood
on it (TT874). Harri son then approached the canper and could
see a wonan and snmall child laying inside (TT875). He secured
the area and did not enter the canper (TT876-77).

Terry Cresswell, evidence specialist for Sem nole County
Sheriffzs O fice, collected between eighty and one hundred itens
for evidence (TT963-64). These itens included footwear tracks,
bath towel, pink pillow, underwear, blood sanples inside and
outside the canper, concrete block wth bl oodstains, beer cans,
a tire iron, pruning shears, a hamer, screen door, paring
knife, ladys ring, and the doorknob of the front door (TT951-
968) . There was hair throughout the crinme scene, and sanples

were collected (TT1028).
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No latent prints were devel oped on the concrete block in
the canper (TT1588). No latent prints of value were found on
t he pocket knife (TT1589). None of the footprints were nade by
the defendant's work boots (TT1598). Palm prints could not be
mat ched to anyone (TT1599). There was human blood on the
Rugrats bl anket, pink pillow, switch plate, a pair of boots and
panti es(TT1621, 1626, 1631, 1634, 1704). There was no senen on
the panties (TT1661). |In fact, all swabbing tested negative for
semen (TT1691). There was human bl ood, but no senen found on
the oral and vagi nal swabs taken from Robin and Christina Razor
(TT1657).

Inside the trailer, DNA on the Rugrats blanket, pink
pillow, white panties and switch plate matched the DNA of
Reynol ds (TT1776-1777, 1780, 1786, 1938, 1950). DNA on a piece
of wood found over the air conditioner matched Reynol d:s DNA with
Robin and Christina as mnor contributors (TT1944-46). DNA
from a snmear of blood on the outside of the canper matched
Appellant’s profile (TT1932). This could have been from a cut
hand (TT 2314). There was a mxture of DNA from Appellant,
Robin, and Christina on the white panties (TT1938, 1942, 1943).
The Rugrats blanket had a mixture of Christina and Appellant’s
DNA (TT1768, 1777). A partial DNA extraction from the pillow

bel onged to Christina (TT1963-1964). The pillow al so had the DNA
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of Appellant (TT1783). DNA extracted froma stain on a concrete
bl ock located on the sofa in the canper matched Robin Razor
(TT1985-1986). Christina could not be excluded as a possible
contributor (TT1987). A stain on second a piece of the concrete
bl ock matched Privett’s DNA (TT1978). A pubic hair found on the
pink pillow was simlar to Reynolds’ (TT1513-14). The DNA from
the hair matched Appellant’s DNA profile (TT1972). Reynolds was
ri ght-handed (TT1243), and the cut finger was on his right hand.
The stab wounds to Robin’s neck and ribs hit bone and could have
caused the knife to slip (TT1353). The l|aceration to Reynol ds’
finger was very likely from a knife (TT1353).

Hairs from Christina Razor, Robin Razor, Danny Privett, and
M chael Reynolds were conpared to hairs seized at the crine
scene(TT1514). Sone of the hairs found included cat hairs,
pubic hair, head hairs that belonged to the victins, |inb hairs,
and body hairs (TT1521). There was a dark brown Caucasian hair
that did not match either the victims or Reynolds (TT1522).
Hair found on Robin's hand was dissimlar to everyone in the
case (TT1524).

Reynolds went to the emergency room at Central Florida
Regi onal Hospital at 7:55 a.m on July 22, 1998, for ankle and
finger injuries (TT1060, 1068). Reynolds clained he injured his

finger when he tripped at hone and caught his hand on a nail or
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burr sticking out of a screened enclosure (TT1061-62, 1078,
1079). Reynol ds asked the nurse whether it |ooked as if a nai
could have caused the injury (TT1063) Reynolds clainmed he got
the abrasions on his hands while he was changing a tire on the
way to the hospital (TT1063). There was no bl ood on Appellant=s
clothing (TT1064) Wiile Reynolds was in the treating room he
kept falling asleep (TT1065). He made no conplaint of thorns in
his hands (TT1063) Energency room records descri bed Reynol ds as
Acooperative and calm and oriented as to tinme and place
(TT1072). Dr. Irrgang testified that the injury to appellant:s
hand was very likely inflicted by a blade of a knife (TT1353).
The cuts on Reynol dzs hand were not consistent with his story of
falling down and cutting his hand on the doorway because his
hand would have to be upside down (TT1351, 1358). The rings
Robin wore could have caused the injuries to the back of
appel l ant=s hands (TT1352). There woul d have been bl ood droppi ng
fromthe cut to appellant=s finger (TT1353).

Robi n Razor had rings on her fingers and it is Avery, very
possiblel that those rings made the scratches on Appellant:s
right hand (TT1352,1359). It would take "quite a bit" of force
for the little alum num piece on the door to nmake the | aceration

on his finger (TT1353).
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Reynolds was interviewed by the Sem nole County Sheriff:s
O fice (TT1159, 1241). He was not in custody at the tine
(TT1243). The videotape of the interview was played for the jury
(TT1244). According to Reynolds, the dispute he had wth
Privett consisted of a few words they exchanged and not a mgj or
conflict (TT1251-1256). Reynold:s first know edge of the nurders
was when Richard told him Privett shot his wfe and daughter
t hen shot hinself (TT1259).

Reynol ds had scratches and nmarks on the back of his hands
(TT1163). He said the scratches cane from vines around the oak
tree (TT1245) Reynolds said he has never been in the
Privett/ Razor canper (TT1248). He al so had a severely sprained
ankle (TT1163). After the interview, Reynolds and the officers
went to his trailer where Reynolds supposedly cut his hand on
t he door frame (TT1165). \Were Reynolds said there was a burr on
the door that cut his hand, there was a V-notch (TT1180, 1181).
The officers did notice Reynol ds: puppy that he allegedly tripped
over when he cut his hand (TT1184). Reynolds admtted going to
the hospital, and said he had a flat tire on the way but his
jack broke (TT1184-86). Reynolds consented to a search of his
trailer, and itens were collected (TT1172, 1173, 1243).

There was a blue Dodge Aspen near Appellants trailer

(TT1167). Forty-one itens were seized from the vehicle (TT1333).
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Reynol ds al so gave hair and bl ood sanples (TT1177, 1178). At one
point, a search warrant was obtained (TT1989). Clothing on the
clothesline that appeared to be Astrongly bleachedi was seized
(TT1307). Clothes that had been washed woul d renpbve DNA; the
fresher the stain, the easier to renove (TT1992). Bleach has an
addi ti onal effect of washing away DNA (TT1993).

Reynolds lived on property owned by doria Laschance and
had purchased a trailer fromher (TT2217). Reynolds: trailer was
near the victins' trailer and canper (TT2218). On the norning
t he bodi es were discovered, Laschance saw Reynol ds doi ng | aundry
at 5:30 a.m (TT2218). Reynolds said he had done laundry the
ni ght before and was finishing up that norning (TT2223), but
Laschance did not believe he had done any the night before
because he borrowed I|aundry powder the next day (TT2224).
Reynol ds had a bandage on his foot (TT2222). Reynol ds told
Laschance he had slipped over a step in his trailer (TT2225).
I n fact, Laschance had slipped on the steps of the trailer when
she owned it (TT2226).

Approximately one nonth after the nurders, Reynolds was
arrested in Hillsborough County (TT1168, 1198).

The nedical examner, Dr. Sara Irrgang, noted that the
injuries to Privett were predomnately on the head and face

(TT1088). He had a large depressed skull fracture caused by
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three or nore blows to the head (TT1101, 1103). There were no
significant defensive wounds (TT1106). Privett died within a
matter of a few mnutes (TT1109). Robi n Razor had extensive
contusions around her face and eyes (TT1111). She had nultiple
stab wounds, and her neck vertebra was broken (TT1112, 1119).
It appeared there had been a violent struggle (TT1115). Robi n
had defensive wounds on her am and hand (TT1116, 1121). She
had hair mxed in with the blood on her hands (TT1143). The
ultimte cause of death was a broken neck (TT1125). Christina
Razor had a stab wound to the neck and sternum (TT1126, 1127).
She had injuries to the nouth and a blow to the head (TT1128).
The cause of death was Asignificant internal and external
henorrhage. @ (TT1128). Al victims were nurdered between 9:00
p.m and 7:00 a.m (TT1142).

The night of the nmurders, Jason Col unbus, a nei ghbor of the
Privett/Razor famly, saw Privett sitting on a car with sone
ot her people (TT899-901). Col unbus had seen Reynolds driving
that type car and did not know of another dark-col ored Dodge in
the area (TT902). Reynolds lived on Colunbus: grandparents:
property a short distance from Col unbus: house (TT902, 905).
There were about seven families on the street and not nuch

traffic (TT903). Col unbus recognized a car at an inpound | ot
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that was simlar to the one he saw the night of the nurders
(TT909-911). The car belonged to Reynolds (TT916).

Prior to the nurders, Ernie Rash, a famly acquaintance
had seen Privett and Reynolds arguing violently (TT880).
Privett and a friend were working on a boat trailer when
Reynol ds started cussing at everyone and argui ng about the boat
trailer (TT882). Reynolds got his truck to tow the trailer, but
Privett took the tongue off the trailer (TT883). Reynol ds was
very upset, told Privett to just keep the trailer, and went
spi nning out of the area (TT884, 886).

Darrell Courtney was serving a ten-year sentence for bank
robbery when he net Reynolds in jail (TT1427). Reynol ds
ultimately acknow edged responsibility for the murders, stating:
ALook, with ny record, | canst |eave any wtnesses. But | do
regret doing the little girl.@ (TT1429). Courtney nmade a deal
with the governnment for substantial assistance and received 30
nmonths off his federal sentence (TT1430, 1431). Courtney had
shown a letter from Reynolds to prison officials (TT1431). The
letter was read to the jury (TT1446-47). The officials asked
whet her Courtney knew about the nurder (TT1444). Courtney had
never testified against another inmate and said it could get a

person killed (TT1437).
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According to Christopher Zink, while Reynolds was in jail
he had an argunent with another inmate while going to court and
said, Ahed kill the black guy |ike he did them people in Sanford(
(TT1567). The first time investigators went to see Zink, they
did not nmention the nurders and did not offer him reduced tine
if he testified (TT1569). Zink never told anyone about what
Reynol ds said until he talked to an investigator five years
|ater (TT1571).

At the close of the States evidence, Reynolds noved for
j udgnment of acquittal (TT2331). The notion was denied (TT2332).

Reynol ds presented testinony from seventeen w tnesses,
several of which involved the chain of custody or testing of
evi dence.

Danielle Privett, daughter of Privett and Robin and sister
of Christina, spent the night at her friends house the night of
the murder (TT2412-13). She was aware her parents were having
problenms with Alan Conbs and Justin Pratt (TT2416). Privett and
Robin had been living in the canper a few nonths when they
mssed a rent paynment (TT2417). On Monday, Conbs and Privett
argued over the late rent paynment (TT2420). Privett and Robin
were nurdered Tuesday night (TT2421). The famly was receiving
crank phone calls during this period (TT2423). Prior to noving

into the canper, they had an argunment wth Conbs over a
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horseshoe ganme (TT2424). Conbs returned to the scene with a gun
(TT2418, 2419). Danielle did not recall telling anyone about
seeing a gun (TT2431).

Privett:s sister, Theresa Barcia, confirned that Danielle
said that Conbs and Pratt were at the canper the Monday night
before the famly was killed (TT2432). Danielle told Barcia she
saw guns (TT2432).

Ray Parker, nmmjor crimes unit investigator with Sem nole
County Sheriff=s Ofice, also verified that Danielle told him her
parents had argued with Pratt (TT2566). Parker spoke with Pratt
after the homcides, and the interview was read into the record
(TT2566, 2569-2580). The interview revealed that Pratt said he
left Privett a note regarding the paynent on the canper
(TT2581). Pratt had no transportation except a bicycle, but his
girlfriend had a car (TT2581, 2584). Pratt agreed to let |aw
enforcenment search his apartment (TT2582). There was nothing
recovered to suggest Pratt had anything to do with the nurders
(TT2582).

Pratt=s girlfriend, Nicole Edwards, was aware Pratt rented a
canper to the Privett/Razors (TT2587). Since they were close
friends, it was all right to mss a paynment (TT2587). Pratt

woul d generally pick up the paynent/noney in person (TT2587).
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Edwards did not recall going to the canper right before the
murders with Pratt and Conbs (TT2588). Edwards was with sone
friends the night of the nurders (TT2588). She previously told
| nvesti gat or Parker she was spending the night at Pratt:s house
(TT2593). Pratt took the nurders "very, very, very badly"
(TT2594). Pratt had been arrested for donmestic viol ence agai nst
her subsequent to the nurders and the warrant was still
out standi ng (TT2595).

The defense investigator, Sandra Love, tried to |ocate
Justin Pratt (TT2336-37). She found him in Ol ahoma, but he
becanme angry about the screening process at the airport and was
escorted off the property by police (TT2344-45). Pratt had nade
a statenent against his interests on July 23, 1998, which the
def ense sought to admt (TT2356-62). The court found that Pratt
was unavailable to testify (TT2365), but ruled some portion of
the statenent inadm ssible (TT2365-66).

Robert Scionti was friendly with Darrell Courtney, another
inmate (TT2610). He did not know Reynolds (TT2611). Cour t ney
told himthat Reynolds and he had been incarcerated together and
t hat Reynol ds had not confessed to him (TT2612). Courtney told
him he was in the Sem nole County Jail awaiting trial on arned
robbery charges and that he would not be testifying for the

State (TT2622). Scionti was «currently represented by sane
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def ense attorney as Reynolds, but said he did not try to contact
hi m regardi ng the Reynol ds case (TT2613-14).

Norma Murrell worked at the Lil:= Chanp from6 a.m to 3 p.m
Reynol ds borrowed a jack from her in the early norning hours
(TT2434, 2435, 2436).

At the close of the defense case, Reynolds noved for
j udgnment of acquittal (TT2732). The notion was denied (TT2733).
The State recalled one witness, Charles Badger, to identify the
summary sheet for DNA profiles (TT2735). Defendant then renewed
the nmotion for judgnent of acquittal (TT2761). The notion was
denied (TT2762).

The jury returned verdicts of guilty to the charges of:

(1) Second Degree Murder of Danny Ray Privett (a |esser-
i ncl uded of fense);

(2) First Degree Murder of Robin Razor;
(3) First Degree Murder of Christina Razor; and
(4) Burglary of a Dwelling Wth a Battery Wth a Wapon.

(R712-715, TT3030- 31) .
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SUVVARY OF ARGUMENT

PO NT I . THE TRIAL JUDGE DI D NOT ABUSE H S DI SCRETI ON | N
ADM TTING SOVE BUT NOT' ALL, OF JUSTIN PRATT S STATEMENT.
DEFENSE COUNSEL DI D NOTI' PO NT OUT ALL THE OBJECTI ONS RAI SED ON
APPEAL. PRATT WAS NOT UNAVAI LABLE; THE DEFENSE 3 MPLY DI D NOT
SERVE HM WTH A SUBPOENA. EVEN I F PRATT WERE UNAVAI LABLE, NOT
ALL OF THE STATEMENTS WERE RELEVANT, NOR WERE THEY AGAI NST HS
PENAL | NTERESTS. THERE WAS NO DUE PROCESS VI OLATI ON BECAUSE
REYNOLDS PRESENTED THE MOST DAMAG NG PORTI ONS OF THE STATEMENT.
ERROR, | F ANY, WAS HARMLESS.

PO NT I1. THE STATE PRESENTED A PRIMAFACE CASE TO THE
JURY. THE ARGUMENTS RAISED ON APPEAL WERE NOT RAISED AT THE
TRIAL LEVEL. REYNOLDS' DNA WAS FOUND ON |ITEMS IN THE CAMPER
WHERE HE SAI D HE HAD NEVER BEEN. SOVE O THE | TEMs CONTAI NED
M XTURES OF THE DNA OF REYNOLDS AND THE VI CTIMs. HE LIVED QLCSE
BY AND HAD MOTI VE, @PPORTUNI TY AND CAPAA TY. H S HYPOTHESI S OF
| NNOCENCE ~ WAS  NOT' WELL- FOUNDED. FURTHERMORE, HE MADE
| NCRI M NATI NG STATEMENTS TO TWO PECPLE.

PONT I11. THE TRIAL JUDGE DI D NOT ABUSE H S DI SCRETI ON | N
REJECTI NG APPELLANT' S REQUEST TO WAI VE THE PENALTY PHASE JURY.
THE TRI AL JUDGE FOLLOWED ESTABLI SHED CASE LAW

PO NT |V THE TRIAL JUDGE DI D NOT ABUSE H S DI SCRETI ON | N
ALLOW NG A WTNESS TO TESTI FY ABOUT DETAILS OF A PRI OR VI OLENT
FELONY. IT I'S ENTIRELY APPROPRI ATE TO ALLOW DETAILS OF THE

PRI OR FELONY. ERROR, | F ANY, WAS HARMLESS WHERE APPELLANT HAD
TWO OTHER PRI OR VI OLENT FELONI ES AND COW TTED A TRI PLE MJRDER

PO NT V THE CLAIM THAT THE STANDARD | NSTRUCTI ONS SHI FT
THE BURDEN OF PROOF HAS BEEN REPEATEDLY REJECTED BY THI S COURT.
DEFENSE COUNSEL DI D NOT SPECI FI CALLY RAI SE THE OBJECTI ON TO THE
JURY | NSTRUCTI ONS VWHI CH | S NOW RAI SED ON APPEAL.

PO NT VI THE TRIAL JUDGE DI D NOT ABUSE HI S DI SCRETI ON BY
LI M TI NG CONSI DERATI ON OF RESI DUAL DOUBT. RESI DUAL DOUBT |S NOT
A PROPER CONSI DERATI ON.
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PO NT VI | THE STATE PROVED BEYOND A REASONABLE DOUBT THAT
THE MURDERS OF RCBIN AND CHRI STI NA RAZOR WERE HEI NOUS, ATROCI QUS
AND CRUEL, AND DONE TO ELI M NATE W TNESSES. BOTH VI CTI M5 HAD
MULTI PLE | NJURI ES AND DEFENSE WOUNDS. THERE WAS NO REASON TO
KILL THEM EXCEPT THAT HE HAD KILLED PRI VETT AND, AS HE STATED,
WTH H'S RECORD HE HAD TO ELI M NATE ALL W TNESSES. APPELLANT' S
ARGUMENT THAT THE TR AL JUDGE DI D NOT ASSI GN THE PROPER WEI GHT
TO MTIGATION IS NOT A VALID CONSI DERATI ON. THE TRI AL JUDGE
ACKNOALEDGED ALL M TI GATION. THE WEIGHT TO BE ASSI GNED THAT
MTIGATION IS WTH N THE TRI AL JUDGE SDI SCRETI ON. THERE WAS NO
ABUSE OF DI SCRETI ON.

PO NT VI APPELLANT" S RING CLAI M HAS BEEN REPEATLY REJECTED
BY TH S COURT. TH' 'S CASE | NVOLVED BOTH CONTEMPORANEQUS MJURDERS
AND PRI OR VI CLENT FELONIES. |IT WAS COW TTED DURI NG A BURGLARY.
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PO NT | .

THE TRIAL COURT DID NOI ABUSE ITS DI SCRETION IN
ADM TTI NG PORTI ONS OF JUSTI N PRATT:-S STATEMENT

Appellant clains the trial court abused its discretion in
admtting sone parts of Justin Pratt:s statenment and excl uding
others. He first argues the redacted portions were not admtted
to prove the truth of the matter asserted, i.e., not hearsay.
Second, he clains the entire statenent was an adm ssion agai nst
penal interest and, thus, adm ssible. Last, Appellant argues
that even if the statenent was hearsay not w thin any hearsay
exception, the trial court abused its discretion in redacting
sonme portions because it denied due process.

Appel l ant sought to introduce the 46-page statenent Justin
Pratt made to Investigator Parker on July 23, 1998 (TT2332,
2356) . Appel l ant argued Pratt’s statenent was a statenent
agai nst interest (TT2333). The testinony of Sandra Love,
def ense investigator, was presented. She had been | ooking for
Justin Pratt and |learned he was living on the street in his van
in Cklahoma (TT2337-2339). Pratt’s stepnother went to Maysville
to find him As a result of her efforts, Pratt called Love and
agreed to testify in this case (TT2340-2341).

Love flew to Okl ahoma to neet Pratt and fly back to Florida
with him Pratt canme to the airport and Love gave hima ticket;

however, he did not get on the airplane. Pratt was searched
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several tinmes and becane irate. They did not nake their flight
because Pratt said he left his wvan in short-term parking
(TT2342). Love nade arrangenents for themto take a later flight
(TT2342). Pratt becane irate and was “cussing and screan ng

wal ki ng away and, you know disappearing.” (TT2344). When the
airline enployees told Love that she and Pratt could board,
Pratt was still yelling and scream ng. Love got on the plane
thinking Pratt would follow. The police got on the plane and
told Love they escorted Pratt from the property because he was
not “acting right.” The noney for his ticket was refunded
(TT2345) . Before Love boarded the plane, Pratt had said “the
only way I’mcomng is if sonebody forces nme to cone, but good
luck finding ne.” (TT2345). Love spoke to Pratt’s stepnother
and Pratt had left town with another friend. Pratt had not
contacted the defense since that time (TT2345). Pratt had an
out standing warrant in Sem nole County (TT2347).

The defense did not attenpt to secure Pratt’s presence by
the Uniform Foreign Depositions |law (TT2348). The court had
aut horized use of an attorney and investigator in Oklahoma
(TT2348). Love did not know whether any attorney was hired to
hel p secure Pratt (TT2349). Love contacted an investigator who
provided a report, but he could not produce a physical address

for Pratt (TT2349). Love did not contact |aw enforcenment in
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Okl ahona  even though there was an outstanding warrant for
domestic viol ence (TT2350-2351).

The trial judge ruled Pratt was unavailable and that the
def ense made reasonable efforts to secure his presence (TT2355).
The judge stated that the entire statenment was not going to be
admtted and that it should be pared down to the incident
involving a threatening note (TT2365-66). Statenents regarding
paynents on the trailer were also adm ssible (TT2366). The
information regarding Privett being in the process of urinating
was cunul ative to police testinony (TT2366). The parties went
through the statenment page-by-page, and the trial judge
determned the admi ssibility of each section (TT2367-70). The
trial judge asked for ~corroborating circunstances (TT2373).
Counsel was asked for research (TT2374-77). After review ng the
entire statenent and taking a recess, defense counsel presented
no research to the judge (TT2398).

The trial judge allowed pages 1 to 6. Defense counsel did
not want page 7 to be admitted (TT2368). The parties di sagreed
about page 8 (TT2369-70). Defense counsel did not request pages
9, 10, or 11. He requested page 12 (TT2377). Counsel argued
the statenment that Privett cut Robin was not offered for the
truth of the matter asserted (TT2378). When the trial judge
said that “Debbie” should be the one to testify to certain

facts, defense counsel stated: “Agreed.” (TT2378). The parties
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continued to the end of the statement, defense counsel posing
objections to deleted parts (TT2379-85). Defense counsel agreed
t hat pages 18, 19, 20, 21, 22, 27, 28, 29, 30, 31, 32, 33, 34,
all except two lines on 35, 38, 39, 41, 42, 43, 44, 45, and 46
were not required (TT2380, 2393-96). The trial judge ruled that
whet her Pratt called the Razor trailer after the nurders was
i nadm ssible through Pratt’s statenent, but the question could
be asked to Inv. Parker (TT2392).

Inv. Parker read the redacted statenent into evidence (TT
2569-2580). The statenment included that Privett nade a deal to
buy the canper from Pratt but was not paying (TT2573, 2575).
Privett was paying about $25.00 a week which was really
ridiculous, so it was pretty nuch understood that when Pratt
cane back from Okl ahoma he would take the trailer back and the
nmoney Privett paid would be considered rent (TT2574). Privett
was supposed to pay $150.00 per week and was “coming up wth
these neasly Ilittle twenty-five a week.” (TT2574). Pratt
started conpl ai ni ng about the back paynent, so Robin cane by and
left Pratt a note. Pratt went out to the Privett residence and
left a note stating that there would be “war” with “conventi onal

weapons.” (T2576). Pratt denied being really upset with Privett

(TT2576). Pratt admtted witing a “bunch of incrimnating
stuff” which made it look “like | was out to Kkill him or
sonet hing” (TT2577). Pratt needed the noney to straighten out
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his driver’s license situation (TT2578). He had already put up
“For Sale” signs for the trailer (TT2578). He needed to get the
trailer and fix it up to sell. It was worth about $2000. 00, but
the way it was with the “hicks” living in it, made it worth
about $500.00 because they had goats and dogs in it (TT2579).
Pratt was about to give Privett and Razor an ultimatum that they
pay him $110.00 by Friday. It was “sticky because we' re good
friends and here we got in this deal where they owe ne noney.”
(TT2579). Pratt had been conplaining to nutual friends about
the noney but he didn’t have the backbone to stand up to Privett
because they were friends (TT2580).

A. St at enent not hearsay. Although the trial judge found

Pratt unavail able, he was available. As noted by the State in
cross-exam nation, there is a procedure for securing the
presence of witnesses that was not utilized. Being unavail able
requires (1) a privilege; (2) refusal to testify; (3) nenory
loss; (4) nental or physical illness or (5) absence from the
hearing, and the proponent of the statenment has been “unable to
procure the declarant’s attendance by process or other
reasonabl e neans.” 890.804(1). Gven the circunstances, it was
unreasonable to believe that Pratt, who lived in a van and hop-
scotched around anong states, would appear at the trial. See
Jones v. State, 709 So. 2d 512 (Fla. 1998); Pittman v. State,

646 So. 2d 167 (Fla. 1994). The burden of denonstrating
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unavai l ability of a witness rests on the party that seeks to use
the mssing witness's previous testinony. Jackson v. State, 575
So. 2d 181, 187 (Fla. 1991). In Lawrence v. State, 691 So. 2d
1068, 1073 (Fla. 1997), this Court held that the State failed to
show “unavailability” under alnost identical circunstances. In
Law ence, the investigator nade contact with the wtness who
agreed to appear, then didn't. This Court faulted the State for
failing to obtain a subpoena. The witness had been canping in a
state park. This Court held that the State’'s efforts were not
sufficient to establish unavailability under section 90.804(1),
Fl orida Statutes.

In any case, the only section that Appellant argued was not
hearsay, and thus the only issue that is preserved on appeal was
the statenment that Privett cut Robin (TT2378). Appell ant argues
that Pratt’s know edge of the manner of death was not hearsay
and not admtted to show the truth of the matter asserted.
| nstead, the statenent showed Pratt knew the manner of death
before it was released to the public. (Initial Brief at 26).
Even if this statenment was not hearsay, it was not relevant.
8§90.801.2 Fla. Stat. Pratt was a friend of Privett for five
years. He was not interviewed until July 23, a day after the
mur der s. Even though the newspaper did not publish the manner
of death, it is certainly knowl edge that people in the i medi ate

comunity woul d know.
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B. St at enent agai nst penal interest. The trial judge

allowed the inculpatory portions of Pratt’s statenent. There
were many sections defense counsel did not ask to be admtted.
Now, appellate counsel argues the entire statenment should have
been admtted. This issue is not preserved except to the extent
trial counsel objected. The only portions Reynolds now argues
were pertinent are that Pratt knew the manner of death before
the public and that Pratt tried to create an alibi. (Initial
Brief at 29). \Wlether Pratt was with N col e Edwards was subj ect
to dispute (TT2593, 2598). Nicole told Inv. Parker that Pratt
was with her from 2:00 a.m to 7:00 a.m Brenda Keck said she
saw Nicole and Pratt at 7:00 a.m So whether Pratt said he was
with Nicole is not inculpatory unless there was sone proof he
was not with Nicole. The statenent regardi ng manner of death is
i kewi se not incul patory because there is no proof everyone in
t he nei ghborhood didn’t know how the victins were kill ed.
Appellant cites Voorhees v. State, 699 So. 2d 602 (Fla.
1997), for the proposition that Pratt’s statements were
adm ssi bl e. In Voorhees, the codefendant admtted to killing
the victim This was certainly relevant, excul pated Voorhees,
and nmet the test for corroboration because the evidence
supported the statenent. It was clearly a statenent against
i nterest. Pratt’s statenent was not. The other case cited by

Reynol ds, Carpenter v. State, 785 So. 2d 1182 (Fla. 2001), does
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not support his argunent. |In Carpenter, this Court stated that:
“I'mportantly, the State’'s theory in both Voorhees and Sager, as
in the present case, included a charge that both defendants were
involved in the nurder.” Carpenter, at 1203. In Carpenter, the
co-def endant nade inculpatory statenents. These cases are
di stingui shable from the present case in which there is nothing
to indicate Pratt was involved in the nurders.

In Sinms v. State, 754 So. 2d 657, 661 (Fla. 2000), this
Court held there was no error in prohibiting a third-party
statenment where there was no indicia of trustworthiness. There
nmust be other evidence to corroborate the statenent. Here there
was not. Furt her nor e, only the statenents which are
individually self-incrimnatory should be admtted under the
st at enent - agai nst -i nt erest excepti on. Brooks v. State, 787 So
2d 765, 775 (Fla. 2001). The trial judge did not abuse his
discretion in allowing the statements regarding |ate paynents on
the trailer and the threatening note. These statenents
incrimnated Pratt. The portions the trial judge disallowed
were not relevant to any issue, did not incrimnate Pratt, and
were not adm ssi bl e.

C. Due Process. Reynol ds did not argue a constitutional

due process or fair trial violation at the trial level and this

argunent is not preserved. Neither did he argue the “rule of

conpl eteness.” Appellant cites Curtis v. State, 876 So. 2d 13
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(Fla. 1st DCA 2004) and Neiner v. State, 875 So. 2d 699 (Fla.
4th DCA 2004) as authority. In both cases, another person
confessed to the crine. The courts held this evidence was
adm ssible as a matter of due process. In Curtis, the decl arant
had been identified by the victims husband, and he confessed;
however, he was acquitted at trial. The jurors were told the
decl arant had been charged, but that he was acquitted. The jury
was not told the declarant confessed to the crime. Under these
circunstances, it was a due process violation not to admt the
conf essi on. However, this case is a far cry from the present
case in which there is nothing to tie Pratt to the nurders.
Neiner is |ikew se distinguishable. 1In Neiner, the defendant in
a drug possession case was precluded from admtting evidence
that she could not obtain a copy of her prescription for the
drug because the pharnmacy destroyed its records. This is
conpletely dissimlar to the present case. Reynolds was not
denied a fair trial.

Error, if any, was harnmnl ess. See State v. DiGuilio, 491
So. 2d 1129, 1135 (Fla. 1986). The police searched Pratt’s
house and found not hi ng. He was investigated and elimnated as
a suspect. Further, Reynolds’ DNA was all over the crinme scene,
a place Reynol ds denied ever visiting. Reynol ds had a score to
settle and |ived nearby. Privett was seen sitting on Reynol ds’

car at 11:00 p.m The murders occurred between 11:00 p.m and
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7:00 a.m Reynol ds was seen washing clothes at 5:30 a.m and
went to the hospital with suspicious injuries. Pointing the
finger at Justin Pratt was sinply a snokescreen to create
reasonabl e doubt. The jury was aware of Pratt’s notive and
threat; however, the evidence all pointed to Reynol ds.

PO NT |1.

THE TRIAL COURT DI D NOT ERR I N DENYI NG THE MOTI ONS FOR
JUDGMVENT OF ACQUI TTAL

Appel | ant argues there was insufficient evidence to support
any of the convictions. He argues there was insufficient
evi dence of burglary to support a felony nmurder conviction, and
the circunstantial evidence which was presented was insufficient
on all counts. Appellant clains the conviction was based solely
on faulty DNA evidence and a Abotched@ investigation (lnitia
Brief at 39). Appel | ant argues that packaging the pink pillow
together with a blue towel caused cross-contam nation.

Several wtnesses testified, and a phot ographs showed, that
the pink pillow and blue towel were lying together at the crine
scene where there was extensive blood, so there was no concern
that the itenms were packaged together (TT1031, 1716). Reynol ds
argues that sweepings from the pillow and towel wer e
cont am nated due to the procedure. The procedure for sanitizing
between sweepings was explained (TT1486-87). There was no

showi ng of evidence tanpering. The trial judge held a |engthy
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Frye hearing on the Mdtion(s) to Exclude DNA Testing (R75-76,
442-443; TT 3038.1-3065, 3066-3322, 3323-3383, 3384-3436, SR139-
177) . The Frye hearing took place on July 18, August 2,
Sept enber 19, and 27, and COctober 9, 2002. The notion to exclude
DNA evidence was denied (R514-515). Appellant also filed a
notion requesting the State be prevented from cross-exam ning
the defense expert who conducted only chemcal testing and no
DNA testing (R494-496). The State had rel eased evidence to the
def ense expert for testing (R497). Yet the defense presented no
evidence to dispute the DNA testing done by FDLE. The portions
cited as fact by Appellant are from cross-exam nation and were
expl ai ned by the experts on direct and re-direct.

Appel l ant alleges that none of the DNA matched and that,
even though he supposedly cut his hand at the crinme scene, his
bl ood was not found at the scene (Initial Brief at 40). Bot h
David Baer and Charles Badger testified regarding DNA results.
David Baer performed RFLP testing and Charles Badger perforned
STR testing. David Baer’'s test results were within the accepted
margin of error (TT1806, 1870). If there was not concordance
between the first and second sizer, the testers would re-exam ne
the results. If they could not agree on the results, then the
itemwas re-tested (TT1865). Before a result is released, there
must be agreenment (TT1865). Any second sizing done by John

Fitzpatrick was re-done (TT2188). Harry Hopkins, the DNA unit
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supervisor, was the third sizer (TT2194). Furt her nor e,
Appel lant clains he is innocent because none of the victins:
bl ood was found on the defendant, on his clothing, or in his
car; t hat there were no footprints, and hair in Robin Razor:s
hand did not match Appellant. Al t hough Reynol ds argues that
hair was clutched in Robin’s hand and could only be from the
killer, the testinony was that the hair was stuck to her hand by
the blood, not *“clutched” (TT1033,1131). In any case, the

identifiable hair was Robin’s or from an aninmal (TT1532, 2046

2054- 65). In fact, all except four hairs exam ned matched one
of the victinms (TT1534). The only reason testing was not done
on all itens was because of |linmted resources (TT2033). Because

there was so nuch evidence, the State had to prioritize which
itenms to test (TT1028).

Appel | ant argues that since none of his blood was found on
the victins, he couldn’t be the killer. Reynolds’ blood was al
over the nmurder scene. \Wether he happened to drip blood on the
victinme is imuaterial when the State presented seven |ocations
containing Reynolds’ DNA, many of the locations including a
m xture of Reynolds and victims blood. The fact that none of
the victinms blood was found on the defendant or his clothing is
not remarkable. Reynolds lived nearby and did not need to drive
his car to the nurder scene. Further, he washed his clothing and

renoved any evi dence.
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In any case, Appellant did not make any of the above
arguments at the trial level. The entire notion for judgnent of
acquittal was:

Judge, at this tinme we, on behalf of M.

Reynol ds, the defendant, would ask the Court

for a judgnent of acquittal as to each of

the counts and basically we're essentially

alleging at this point in time that they

have failed to prove that M chael Reynolds

has commtted any crine.
(TT2331). When the notion was renewed, the entire argunment was:

Your Honor, at this tine, the Defense would

renew its notion for judgnent of acquitta

on the sane basis and the sane grounds as

previously stated.
(TT2732). The grounds now argued on appeal were not raised in
the trial court; therefore, this issue is not properly
preserved. As this Court stated in Stephens v. State, 787 So.

2d 747, 753 (Fla. 2001):

This claim was not preserved for appea
because Stephens' counsel nmade a bare bones
notion for judgnent of acquittal, w thout
any specific argunment. In Wods v. State,
733 So. 2d 980 (Fla. 1999), this Court held
the claimof inproper denial of a notion for
judgnent of acquittal had not been preserved
for appeal by a boilerplate notion wthout
speci fic grounds.

We sai d:

To preserve an  argunent for
appeal, it nust be asserted as the
legal ground for the objection,
exception, or notion below See
Archer v. State, 613 So. 2d 446,
448 (Fla. 1993); Steinhorst .
State, 412 So. 2d 332, 338 (Fla

36



1982).
Procedure

nmotion for
"fully set
whi ch it

Fla.R Crim Pro.

added). Here,
boi | erpl ate
w thout fully
specific

to the
court any of
he now
consi der.

ld. at 984.
So. 2d 96 (Fla.
unconstitutionality
pertaining to

Florida Rule of
3. 380
j udgnent of
forth

S
noti on
gr ounds
nmoti on was based.
attention of

the specific grounds
urges

See also Geralds v.

deat h

Cri m nal

that a
acqui ttal
the grounds on

based. " See
3.380(b) (enphasis
Wods submtted a
for acquitta
setting forth the
upon which the
He did not bring
the trial

requires

this Court to

State, 674

1996) (holding two clains of

i nstructions
pr oceedi ngs

of jury
penal ty

procedurally barred because counsel failed
to object with specificity); Mirquard v.
State, 641 So. 2d 54 (Fla. 1994) (finding a
particul ar argunment not preserved as to the
trial court's denial of notion for judgnent
of acquittal on nurder charge); Patterson v.
State, 391 So. 2d 344 (Fla. 5th DCA 1980)

(holding a bare bones notion for
permt a defendant to raise
every possible clained

verdict will not

di rect ed

i nsufficiency in the

evidence); De La Cova v. State, 355 So. 2d
1227 (Fla. 3d DCA 1978) (finding a bare
bones notion for directed verdict does not

raise every possible clainmed

in the evidence).

i nsufficiency

There was sufficient evidence to support Reynol ds’
convi ctions. In Whods, this Court reaffirmed the general rule
established in Lynch v. State, 293 So. 2d 44, 45 (Fla. 1974),

that "courts should not grant a notion for judgnent of acquittal
unless the evidence is such that no view which the jury my
lawfully take of it favorable to the opposite party can be
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sust ai ned under the law. " See al so Gudinas v. State, 693 So. 2d
953 (Fla. 1997); Barwick v. State, 660 So. 2d 685 (Fla. 1995);
DeAngelo v. State, 616 So. 2d 440 (Fla. 1993); Taylor v. State,
583 So. 2d 323 (Fla. 1991).

There is sufficient evidence to sustain a conviction if,
after viewing the evidence in the light nost favorable to the
State, a rational trier of fact could find the existence of the
el ements of the crinme beyond a reasonabl e doubt. See Banks v.
State, 732 So. 2d 1065 (Fla. 1999). The question of whether the
evidence fails to exclude all reasonabl e hypotheses of innocence
is for the jury to determne, and where there is substantial,
conpetent evidence to support the jury verdict, the Court wll
not reverse. Darling v. State, 808 So. 2d 145 (Fla. 2002). The
State is not required to "rebut conclusively, every possible
variation of events" which could be inferred from the evidence,
but nust introduce conpetent evidence which is inconsistent with
the defendant's theory of events. I d. Ohce the State neets
this threshold burden, it becones the jury's duty to determ ne
whet her the evidence is sufficient to exclude every reasonable
hypot hesi s of innocence beyond a reasonable doubt. | d. The
circunstantial evidence standard does not require the fact
finder to believe to believe the defendant's version of the

facts on which the State has presented conflicting evidence.

Conahan v. State, 844 So. 2d 629 (Fla. 2003).
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The first-degree murder verdicts in this case were genera
verdicts to first-degree nurder (R713, 714). The jury was
instructed on both preneditated nmurder and felony nurder (R687,
688, TT2975-76). The jury also returned a guilty verdict on the
burglary charge (R715). The evidence was sufficient for the
second-degree nurder of Privett, the first-degree nurders of
Christina and Robin Razor, and the burglary.

The trial judge made the following factual findings on the
burglary as an aggravati ng circunstance:

a. The jury found the Defendant guilty of
this aggravator in Count 1V, Burglary of a
Dwnelling with a Battery with a Wapon. The
jury was justified in finding that the
Def endant intended to commt a crinme when he
entered the gooseneck prow er canper and
that crime was nurder so as to elimnate
W tnesses that could informthe police as to
a suspect for the nurder of Danny Ray
Privett.

b. Subst anti al conpet ent evi dence  was
submtted at trial which proved the presence
of the Defendant in the dwelling of the
victinms which was the gooseneck prow er
canping trailer

c. The Defendant's DNA was |ocated inside
the victins' dwelling. Previously he had
stated to the authorities that he had never
been inside the subject gooseneck prow er
canping trailer. The Defendant's position
that he was never in the subject dwelling
elimnates any possibility that he could be
considered an invitee or that consent to
enter was withdrawn. No direct evidence was
presented that the Defendant was an invitee
nor was there any circunstantial evidence to
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be relied upon to assert that the Defendant
was an invitee.

(R941-942). These findings are supported by the record and
there is no question Appellant was inside the trailer where DNA
on the Rugrats blanket, pink pillow, white panties and switch
plate matched Reynolds’ DNA (TT1776-1777, 1780, 1786, 1938,

1950) . A piece of wood over the air conditioner inside the
canper had Reynol ds’ DNA (TT1945). DNA from a snear of blood on
the outside of the canper nmatched Reynolds’ profile (TT1932).

This could have been from a cut hand (TT 2314). There was a
m xture of DNA from Appellant, Robin and Christina on the white
panties (TT1938, 1942, 1943). The Rugrats blanket had a m xture
of Christina and Appellant’s DNA (TT1768, 1777). A partial DNA
extraction from the pillow belonged to Christina (TT1963-1964).
The pillow also had the DNA of Appellant (TT1783). DNA
extracted from a stain on a concrete block |ocated on the sofa
in the canper mtched Robin Razor (TT1985-1986). Christina
could not be excluded as a possible contributor (TT1987). A
stain on second piece of the concrete block matched Privett’s
DNA (TT1978). A pubic hair found on the pink pillow was simlar
to Reynolds’ (TT1513-14). The DNA from the hair nmatched
Appellant’s DNA profile (TT1972). Reynol ds was ri ght-handed
(TT1243), and the cut finger was on his right hand. The stab

wounds to Robin’s neck and ribs hit bone and could have caused
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the knife to slip (TT1353). The laceration to Reynolds’ finger
was very likely froma knife (TT1353).

Appel l ant argues the only evidence was DNA evidence. Not
so. There was also evidence of a violent argunment between
Privett and Appellant over a boat trailer (TT880). Appel | ant
lived near the crine scene, and Privett was seen sitting on
Appel l ant=s car the night of the nurders (TT899-901). The cuts on
Reynol ds” hand were not consistent with his story of falling
down and cutting his hand on the doorway because, according to
the nedical examner, his hand would have to be upside down
(TT1351). Robin Razor had rings on her fingers and it is Avery,
very possible@l that those rings nade the scratches on Appellant=s
right hand (TT1352,1359). It would take "quite a bit" of force
for the little alum num piece on the door to nmake the | aceration
on Appellant’s finger (TT1353). Cothing on the clothesline that
appeared to be Astrongly bl eachedi was sei zed at Reynol dss trailer
(TT1307). Clothes that had been washed would renove DNA; the
fresher the stain, the easier to renove (TT1992). Bleach has an
additional effect of washing DNA away (TT1993). On the norning
the bodies were discovered, doria Laschance saw Reynol ds doi ng
[aundry at 5:30 a.m (TT2218). Darrell Courtney testified that
Reynol ds acknowl edged responsibility for the nurders, stating:
ALook, with ny record, | canst |eave any wtnesses. But | do

regret doing the [little girl.@ (TT1429). Christopher Zink
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testified that while Reynolds was in jail he had an argunent
with another inmate and said, Ahexd kill the black guy like he
did them people in Sanford@d (TT1567).

Reynol ds denied being in the canper, yet his DNA was all

over the itenms in the canper and m xed with the DNA of Christina

and Robin Razor. H s statenment to police and fabricated ali bi
did not hold up. There were no briars in the area of his
trailer, and no thorns in his hand at the hospital. The burr on

t he al um num door was not oxidized and could not have caused the
finger injury wunless great force was applied. Pratt was
investigated as a suspect, as were any other persons who had a
grievance with Privett or Razor. There was no evidence Pratt
was involved. There was overwhel m ng evi dence Appel |l ant was.

There was anple evidence before the jury and the evidence
did rebut Appellant:zs hypothesis that he was not the nurderer,
that the cuts on his finger were innocent, and that he was not
at the crinme scene. Unfortunately for Reynolds, the evidence
pointed to him and he nmde statenents corroborating the
evi dence.

PO NT |||
THE TRIAL COURT DID NOT ABUSE ITS DI SCRETION IN

REJECTI NG APPELLANTS REQUEST TO WAIVE THE PENALTY
PHASE JURY

Appel | ant acknow edges that whether to allow a defendant to

waive the penalty phase jury is wthin the trial courts=s
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discretion (Initial Brief at 43); State v. Hernandez, 645 So. 2d
432 (Fla. 1994); Sireci v. State, 587 So. 2d 450, 452 (Fla.
1991); State v. Carr, 336 So. 2d 358 (Fla. 1976), Lamadline v.
State, 303 So. 2d 17 (Fla. 1974). Not wi t hst andi ng, Appel | ant
argues that in his case there was an abuse of discretion because
the jury heard no evidence of mtigation and their
reconmendation was inproperly skewed and should not have forned
any basis for the ultinate sentencing to death (Initial Brief at
44). Appell ant recogni zes that the trial judge nmade note of the
fact the jury did not receive evidence in mtigation.

It is well-settled that the trial judge has the absolute
discretion to accept or reject a defendant’s waiver of jury
recommendation. Sireci v. State, 587 So. 2d 450 (Fla. 1991);
State v. Carr, 336 So. 2d 358 (Fla. 1976). Even if the State
agrees to the waiver, the judge can require a jury
recommendat i on. Muhammad v. State, 782 So. 2d 343 (Fla. 2001).
Appel | ant has offered no conpelling reason to reverse
establ i shed | aw.

PO NT |V

THE TRIAL COURT DID NOI' ABUSE |ITS DI SCRETION IN

ALLONNG A WTNESS TO TESTIFY TO DETAILS OF A PRI OR

VI OLENT FELONY

Appel l ant conplains that the victim of a prior violent
felony was permtted to testify as to the facts surrounding the

i nci dent.
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The State presented evidence that Reynolds had been
convicted not only of the present triple homcide but also of
aggravated robbery in Texas, aggravated assault in Arizona, and
aggravated battery in Hillsborough County, Florida (TT3513,
3514, 3515; State Exhibits 1-5). Tonya Chapple, the victimin
the Hillsborough County case, testified that Reynolds offered
her $20.00 for a ride and, when she refused, pointed a gun at
her and told her to get in the car (TT3522). Def ense counsel
obj ect ed because Reynol ds had been charged with sexual battery,
armed ki dnappi ng and aggravated battery but plead only to the
aggravated battery (TT3522). The objection was overrul ed.

Chapple then testified that Reynolds told her to drive to a
particular |ocation (TT3524-25). When she stopped, Reynolds
grabbed her hair and jerked her out of the car. He took her
into a nobile hone (TT3524). He told her to take her clothes
of f. He hit her over the head with the gun and beat her
(TT3525). Chappl e grabbed the gun out of Reynol ds: pocket and
got away (TT3526). Chapple identified a photograph depicting
the injuries she received (TT3527). On cross-exanm nation,
Chapple admtted that she lived in a trailer with Fred Chapple
(TT3530). After the alleged incident, she went back to Lenny:s
bar and grabbed and shook soneone (TT3530). She then went hone

and was driven to the hospital by Fred Chapple (TT3531).
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Def ense counsel asked whether it was Fred who actually beat her
(TT3531).

Appel lant clains this evidence so prejudiced the jury that
it tainted the recomrendati on. Whet her a previous conviction
constitutes a felony i nvol vi ng vi ol ence under section
921. 141(5)(b) depends on the facts of the previous crinme. Those
facts nmay be established by docunentary evidence, including the
charging or conviction docunents, or by testinmony, or by a
conbi nati on of both. Gore v. State, 706 So. 2d 1328, 1333 (Fla.
1997). For exanple, in Anderson v. State, 841 So. 2d 390, 406 -
407 (Fla. 2003), a witness testified about a conpleted sexua
battery. Anderson had pled to attenpted sexual battery and
argued it was error to allow details of a conpleted crine. This
Court held that the trial court did not err in permtting the
State to present evidence regarding the details of the attenpted
sexual batteries, even if that evidence included testinony about
conpl eted acts of sexual battery. See also Mdrgan v. State, 415
So. 2d 6, 12 (Fla. 1982); (jury aware that appellant's previous
conviction of second-degree nurder, for which he was serving a
thirty-year sentence at the tinme of the instant nurder, was
obtai ned pursuant to an indictnment for first-degree nurder);
Power v. State, 886 So. 2d 952, 964 (Fla. 2004)(four individuals
testified as victinms as to Power's prior violent felony

convictions); Spann v. State, 857 So. 2d 845, 855 (Fla. 2003);
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Rose v. State, 787 So. 2d 786, 800 (Fla. 2001); Lockhart wv.

State, 655 So. 2d 69, 72 (Fla. 1995). Appel l ant had the

opportunity to cross-exam ne Chapple and nade the point that it
may have been her boyfriend who commtted the crine.
It is only when a defendant has no opportunity to rebut

hearsay testinony that a problem arises. See Bowl es v. State,

804 So. 2d 1173, 1184 (Fla. 2001). For exanple, this Court
recently reversed a case in which the State introduced hearsay

testimony of an unavailable witness who was the victim of a

prior felony. Lebron v. State, 894 So. 2d 849 (Fla. 2005). The

case was reversed for various reasons regarding the evidence
presented on the prior violent felony. None of these reasons
apply in the present case. This Court stated:

In general, it is proper to admt evidence regarding
prior violent felony convictions to provide the
sentencing jury the context of the crime. As this
Court has recogni zed:

[I]t is appropriate in the penalty phase of
a capital trial to introduce testinony
concerning the details of any prior felony
conviction involving the use or threat of
violence to the person rather than the bare
adm ssion  of the conviction. Test i nony
concerning the events which resulted in the
conviction assists the jury in evaluating
the character of the defendant and the
circunstances of the crinme so that the jury
can make an informed reconmendation as to
t he appropriate sentence.

Rhodes v. State, 547 So. 2d 1201, 1204 (Fla. 1989);
see also Jones v. State, 748 So. 2d 1012, 1026 (Fl a.
1999) (permtting the adm ssion of hearsay testinony
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from a police officer regarding defendant's past

mur der  convi ction). However, the State may not
introduce testinony or evidence pertaining to prior
vi ol ent felony convictions that is irrelevant,

violates the defendant's <confrontation rights, or

where the probative value of the evidence is far

out wei ghed by prejudicial effect. See Rhodes, 547 So.

2d at 1205; see also " 90.403, Fla. Stat. (2002)

("Rel evant evidence is inadmssible if its probative

value is substantially outweighed by the danger of

unfair prejudice....").
ld. at 853.

In Lebron, this court found that the probative value of the
evi dence pertaining to possession and use of a gun during the
robbery and ki dnappi ng was far outwei ghed by prejudicial effect.
Lebron had been convicted of sinple assault which is only a
m sdemeanor. This Court also found that Lebron had been
acquitted of the possession or wuse of a gun during the
comm ssion of the prior felonies. Therefore, evidence of the
firearm should not have been introduced for the purpose of
establishing the prior violent felony aggravator because the
jury found no firearm associated with the crinmes. This Court
held the “prejudice resulting from the erroneous adm ssion of
this evidence is only wunderscored by the strong, striking
paral l el between the offense described” and the present offense.
|d. at 854.

In the present case, there were not only two other prior

violent felonies, but also there were tw contenporaneous

murders. Further, the testinony of Tracy Chapple was relevant to
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the prior violent felony of aggravated battery and was not

unduly prejudicial. This case is nore |ike Gore, Anderson,
Mor gan, Power, Spann, Rose and Lockhart and |l ess |ike Lebron.

Even nore recently, this Court has reaffirmed that details

of a prior violent felony are adnmissible. |In Dufour v. State, 30
Fla. L. Weekly S247, 253 (Fla. April 14, 2005), this Court held

t hat :

Moreover, the trial court did not err in allowng
Mayfield to provide testinony regarding details of the
M ssi ssi ppi  nurder. This Court has held that “it is
appropriate in the penalty phase of a capital trial to
introduce testinmony concerning the details of any
prior felony conviction involving the use of threat of
violence to the person rather than the bare adm ssion
of the conviction.” Rhodes v. State, 547 So. 2d 1201

1204 (Fla. 1989). Further, this Court explained that
“[t]estinony concerning the events which resulted in
the conviction assists the jury in evaluating the
character of the defendant and the circunstances of
the crime so that the jury can mnmeke an inforned
recormendation as to the appropriate sentence.” I d.;
see also Jones v. State, 748 So. 2d 1012, 1026 (Fl a.

1999) (holding that a police officer may give hearsay
testinmony concerning a defendant’s prior violent
felonies during the penalty phase).

Error, if any, was harmess. State v. DiGuilio, 491 So. 2d 1129
(1986); Mahn v. State, 714 So. 2d 391, 399 (Fla. 1998)
(concl uding that although robbery conviction was inproperly used
as a prior violent felony conviction, contenporaneous convictions
of two other homcides satisfied the aggravating circunstance).
Appel  ant was convicted of two contenporaneous nurders as prior

violent felonies for each of the murders on which the death
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penalty was inposed. Additionally, he had prior violent felonies
in three states. The trial judge found in his sentencing order
as to Robin Razor:

1. F. S 921.141(5)(b) The Defendant was previously

convicted of another capital felony or of a felony
i nvolving the use or threat of violence to the person.

a. It was proven during the penalty phase by the State
of Florida that the Defendant had been convicted of
prior felony convictions that involved the use or
threat of violence to a person. Certified docunentary
proof was received by the Court which established the
Def endant's prior convictions for aggravated robbery
(Harris County, Texas, 1984); aggravated assault
(Maricopa County, Ari zona, 1993) and aggravated
battery (Hillsborough County, Florida, 1999). The
named victim in the Hillsborough County aggravated
battery, Tanya Chapple, testified at the penalty phase
hearing. M. Chapple identified the Defendant and
advised that the Defendant did threaten her with a
gun, physically attacked her and that she suffered
physical injuries from the Defendant beating her. At
t he Spencer heari ng, t he Def endant overtly
acknow edged his involvenent in the Texas and Arizona
cases. He directly related to the Court certain
aspects of the Arizona case which had not been
presented by the State during the penalty phase.

b. The certified Judgnent and Sentence of the
Hi | | sbor ough County, Florida aggravated battery
conviction coupled with the testinmony of the victim
Tanya Chapple, proves beyond any doubt that the
Def endant had previously been convicted of a felony
invol ving the use or threat of violence to a person.

c. In the case at bar, Case No. 98-3341-CFA, State of
Florida vs. Mchael Gordon Reynolds, it was proven at
trial during the guilt phase that the Defendant
committed the offenses of Count 1, Second Degree
Murder of Danny Ray Privett and Count 111, First
Degr ee Mur der of Christina Razor. The Cour t
adjudicated the Defendant guilty of those offenses.
Al t hough these were contenporaneous qualifying prior
violent or capital convictions, they may be consi dered
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as proof for the subject aggravating circunstance.

King v. State, 390 So. 2d 315 (Fla. 1980); Stein v.

State, 632 So. 2d 1361 (Fla. 1994); Francis v. State,

808 So. 2d 110 (Fla. 2003).

This aggravating circunstance has been proven beyond

all reasonabl e doubt. This aggravating circunstance is

gi ven great wei ght by the Court.
(R940-941). The sane findings were made as to Christina Razor
These findings are supported by conpetent, substantial evidence
and show that, even if the jury heard details surrounding the
aggravated battery, Appellant had so many prior convictions and
two contenporaneous nmurders, it would not have changed the
reconmendat i on.

PO NT V

THE STANDARD JURY | NSTRUCTI ONS DO NOT SHI FT THE BURDEN
TO THE DEFENDANT

As Appel |l ant acknow edges, this argunent has been rejected
repeatedly by this Court

This claimis a recycled Arango claim and has been denied
repeatedly by this Court. Arango v. State, 411 So. 2d 172
(Fla.), cert. denied, 457 U S. 1140 (1982). Stewart v. State,
549 So. 2d 171 (Fla. 1989), cert. denied, 497 U S 1032 (1990);
See al so Teffeteller v. Dugger, 734 So. 2d 1009, 1024 (Fla
1999) San Martin v. State, 705 So. 2d 1337, 1350 (Fla. 1997);

Lewws v. State, 572 So. 2d 908, 912 (Fla. 1990) Preston wv.
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State, 531 So. 2d 154, 160 (Fla. 1988).In Arango, this Court
hel d:

Appel l ant next maintains that the instructions given
to t he jury i nperm ssibly al | ocat ed t he
constitutionally prescribed burden of proof. At one
point in the trial proceeding, the judge stated that

if the jury found the existence of an aggravating
circunstance, it had "the duty to determ ne whether or
not sufficient mtigating circunstances exist to
out wei gh t he aggravating ci rcunst ances. " Thi s
i nstruction, appel | ant ar gues, violates the due
process clause as interpreted in Millaney v. WIbur

421 U.S. 684, 95 S . Ct. 1881, 44 L.Ed.2d 508 (1975),
and State v. Dixon, 283 So. 2 1 (Fla. 1973), cert.
denied, 416 U.S. 943, 94 S.C. 1950, 40 L.Ed.2d 295
(1974).

In Millaney the Suprenme Court held that a
Maine law requiring the defendant to negate
the existence of malice aforethought in
order to reduce his crinme from homcide to
mansl| aught er did not conport wth due
process. Such a rule, the Court wote, is
r epugnant to the fourteenth amendnent
guarantee that the prosecution bear the
burden of proving beyond a reasonabl e doubt
every element of an offense. In Dixon we
held that the aggravating circunstances of
section 921.141(6), Florida Statutes (1973),
were like elenments of a capital felony in
that the state nust establish them

In the present case, the jury instruction,
if given alone, may have conflicted wth the
principles of |aw enunciated in Millaney and
Di xon. A careful reading of the transcript,
however, reveals that the burden of proof
never shifted. The jury was first told that
the state nust establish the existence of
one or nore aggravating circunstances before
the death penalty could be inposed. Then
they were instructed that such a sentence
could only be given if the state showed the
aggravating circunmstances outweighed the
mtigating circunstances. These standard
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jury instructions taken as a whole show that
no reversible error was conm tted.

Arango 411 So. 2d at 174 (Fla. 1982). Appel |l ant has offered
this Court no conpelling reason to revisit established
pr ecedent.

Further, there was no contenporaneous objection to the jury
i nstructions. Al t hough counsel filed a litany of boilerplate
pre-trial nmotions, at the tinme of the instructions, there was no
objection on this basis. Therefore, this issue regarding the
jury instruction was not preserved (TT3588, 3593).

Al t hough def ense  counsel filed two proposed jury
instructions and challenge the instructions on the individual
aggravating circunstances, he did not specifically raise the
i ssue now rai sed on appeal (R735-736).

Furthernore, the issue raised on the appeal was not raised
at the trial level. The record cites provided by appellant are
to the foll ow ng notions:

1. Cite to R131-134. This is a notion to declare
Section 921.141(2) unconstitutional because “the
state nust show the aggravating circunstances out
weigh the mtigating circunstances. Arango V.
State, 411 So. 2d 172 (Fla. 1982).” There is no
argunent or nention of the jury instructions or the
statute shifting the burden.

2. Cite to R272-278. This notion alleges § 921.141
“contains no burden of proof as to mtigation,”

t hat the “reasonably convinced” standard is
deficient and that the standard in Canpbell v.

State, 571 So. 2d 415 (Fla. 1990), violates
principles of strict construction.
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(Intial Brief at 52).

The argunent raised on appeal is that the conparative
burdens of the State on aggravating circunstances and the
defense on mtigating circunstances violates due process and
requires the mtigators outweigh aggravators (lnitial Brief at
52). This was not the specific argunent presented to the tria
j udge. Additionally, the pre-trail notions failed to raise any
i ssue regarding jury instructions, an issue which is now raised

on appeal .

PO NT VI

THE TRIAL JUDGE DID NOI' ABUSE |ITS DI SCRETION IN
LI M TI NG THE CONSI DERATI ON OF RESI DUAL DOUBT

Appel l ant acknowl edges that residual doubt is not an
appropriate nonstatutory mtigation circunmstance (lnitial Brief
at 70); King . State, 514 So. 2d 354 (Fla. 1987) .
Neverthel ess, he invites this Court to recede from established
precedent and find the trial judge abused his discretion by
followi ng that precedent. Appel l ant has offered this Court no
reason to revisit established precedent and this claimshould be
deni ed.

This Court has repeatedly held that |ingering or residua
doubt is not a valid nonstatutory mtigating circunstance, and

that a defendant has no right to an instruction thereon. See
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Darling v. State, 808 So. 2d 145, 162 (Fla.2002) (explaining
that this Court has followed United States Suprene Court
precedent holding that a defendant has no right to present
evidence of lingering doubt); Sins v. State, 681 So. 2d 1112,
1117 (Fla. 1996) (concluding that the trial court did not err in
declining to instruct the jury on inperfect self-defense as a
mtigating circunstance); see also Franklin v. Lynaugh, 487 U S.
164, 173-74 (1988) (rejecting the argunent that the Eighth
Amendnent requires a capital sentencing jury to be instructed
that it can consider lingering doubt evidence in mnmtigation).
Duest v. State, 855 So. 2d 33, 40-41 (Fla. 2003).
PO NT VI |

THE TRI AL JUDGE PROPERLY CONSI DERED AND WEI GHED BOTH
AGGRAVATI NG AND M TI GATI NG Cl RCUMSTANCES

Appel l ant argues the trial judge inproperly found the two
aggravating circunstances of wtness elimnation and heinous,
atrocious and cruel. "921.141(5)(e), Fla. Stat.; "921.151(5)(h)
Fla. Stat.

A. Wtness elimnation aggravating circunstance. The

trial court found:

F.S. 921.141(5)(e) The capital felony was conmmtted
for the Purpose of avoiding or preventing a |awul
arrest.

a. The Defendant knew the victins; and the victins,
Danny Ray Privett and Robin Razor, knew the Defendant.
They lived in close proximty to each other on the
sane street.
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b. It was proven at trial that victim Danny Ray
Privett, was surreptitiously mnurdered outside the
trailer. This stealthy killing was conmtted while
Danny Ray Privett was about to engage, in the act of,
or having just finished urinating.

The Defendant approached the victim unnoticed, then
viciously and deliberately battered the victinms skul
with a piece of concrete.

C. The victim was rendered unconscious al nost
i medi ately and died a short period thereafter wthout
regai ning consciousness according to the Medica
Exam ner .

d. The gooseneck prower trailer, being |ocated sone
di stance away, would not necessarily afford its
occupants the opportunity to either see or hear the
nmur der of Danny Ray Privett.

e. Should the perpetrator be unknown to the victins
| ocated inside the gooseneck prower trailer, there
woul d be no need for himto proceed to the trailer and
murder its occupants if he was not seen or heard by
t he remaining victins.

f. The victim Robin Razor, did know the Defendant and
had expressed her dislike and mstrust of the
Def endant to several acquaintances. It was necessary
for the Defendant to elimnate Robin Razor to avoid
arrest because Robi n Razor woul d advi se t he
authorities that the Defendant would be a primry
suspect.

g. Darrell Courtney testified at the guilt/innocence
phase that the Defendant admtted that he had killed
the wvictins. The Defendant expressed regret to
Courtney over having to kill the child, Christina
Razor, but advised that "with ny record | couldn't
afford to | eave any w tnesses".

h. The relationship that existed between the Defendant
and Darrell Courtney was borne out of nutual respect
due to their joint status of being convicted felons
who had served tine in prison. Darrell Courtney is
logically the type of individual wth whom the
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Def endant woul d share this information concerning the
murders. The Defendant al so had requested that Darrel
Courtney perform an act on the Defendant's behalf
concerning a jail guard. Said request was set forth in
the Defendant's letter to Courtney and admtted into
evi dence.

i. This aggravating circunmstance has been proven

beyond al | reasonabl e doubt . Thi s aggravati ng

circunstance is given great weight by the Court.
(R942-944) .

The trial court findings are supported by conpetent,

subst anti al evi dence. Appel | ant was friends with the
Privett/Razor famly and lived close by. After he killed
Privett, he had to kill Robin and Christina. As he told

Courtney: wth his record he had to elimnate all w tnesses.

This aggravating factor nmay be proven by circunstanti al
evi dence from which the notive for the nurder may be inferred
without direct evidence of the offender's thought process.
Swafford v. State, 533 So. 2d 270, 276 n.6 (Fla. 1988), cert
denied, 489 U. S. 1100 (1989). In Wllacy v. State, 696 So. 2d
693,696 (Fla. 1997), this Court held:

Wl lacy contends that the court erred in finding that
the murder was conmitted to avoid arrest. W disagree.
When Sather surprised WIlacy burglarizing her house,
he bl udgeoned her and tied her hands and feet. At that
point, Sather posed no immediate threat to WII acy:
She was incapable of thwarting his purpose or of
escaping and could not sumon help. There was little
reason to Kkill her except to elimnate her as a
W tness since she was his next door nei ghbor and coul d
identify himeasily and credibly both to police and in
court. See Thonpson v. State, 648 So. 2d 692, 695
(Fla. 1994), cert. denied, 515 U S. 1125, 115 S . C.
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2283, 132 L.Ed.2d 286 (1995). The court applied the
right rule of law to these facts, and conpetent
substanti al evidence supports its finding. We find no
error.

Anot her case involving the sane issue is Preston v. State,
607 So. 2d 404, 409 (Fla. 1992), wherein this Court stated:

W have long held that in order to establish this
aggravating factor where the victim is not a |aw
enforcenent officer, the State nmust show that the sole
or dom nant notive for the nurder was the elimnation
of the w tness. Perry v. State, 522 So. 2d 817, 820
(Fla. 1988) Bates v. State, 465 So. 2d 490, 492 (Fla.

1985) . However, this factor may be proved by
circunstantial evidence from which the notive for the
nmurder may be inferred, w thout direct evidence of the
of fender's thought processes. Swafford v. State, 533
So. 2d 270, 276 n. 6 (Fla. 1988), <cert. denied, 489

U S 1100, 109 S. . 1578, 103 L.Ed.2d 944 (1989).

See also Clark v. State, 443 So. 2d 973 (Fla. 1984) (victim
could identify defendant, knew him from past enploynent); Young
v. State, 579 So. 2d 721 (Fla. 1991) (victimtold son to call
police and defendant knew he would be arrested when they
arrived). The trial court applied the right rule of law, and its
determ nation is supported by conpetent substantial evidence.

B. The hei nous, atrocious aggravating circunstance. The

trial court found as to Robin Razor:

F.S. 921.141(S)(h) The capital felony was
especi ally hei nous atrocious or cruel.

a. Dr. Sarah Irrgang, the nedical exam ner,
testified that victim Robin Razor, suffered
multiple stab wounds to the head and neck
area and one to the torso. It was Dr.
Irrgang's testinony that Robin Razor also
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suffered a nunber of defensive wounds to the
arns and hands.

b. The presence of defensive wounds allows
the assunption to be made that the victim
was alive wunless shown otherwse by the
evi dence.

C. The existence of nuner ous defensive
wounds denonstrates that the victim was
aware of her plight and was resisting.

d. The nedical examner also testified that
torment wounds were present. Wunds of this
type are normally associated wth the
perpetrator taking a depraved, measur ed
approach to the infliction of the injury and
taking pleasure in his cruel activity.

e. The nunmerous stab and cutting wounds
suffered by the victim Robin Razor, are
consi stent with having been nmade by a weapon
such as a knife and did produce copious
anounts of blood. At the nonent that the
victim Robin Razor, was being attacked, it
is not known whether or not her daughter was
still alive and conscious or unconscious or
had been nurdered. Regardless, in the close
confines of that cranped canping trailer, a
bl oodi ed Robin Razor, in great pain as a
result of numerous wounds to her body, was
forced to fight a losing battle for her life
knowi ng that either her daughter had al ready
been killed and she was next or that if
Reynol ds  prevail ed, her daught er woul d
suffer certain death. It is not difficult to
imagine the fear, terror and enotiona
strain that acconpanied Robin Razor as she
fought for her life knowng full well the
consequences of losing the battle. Socher v.
Florida, 580 So. 2d 595, 603 (Fla. 1991),
revid on other grounds. Socher v. State, 112
S.Ct. 2114 (1992).

f. In addition to the victim Robin Razor,
having suffered nultiple stab and cut
wounds, evidence was presented at trial that
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the victim was beaten about her head with a
pi ece of concrete block The blood of Danny
Ray Privett was mngled with that of the
victim Robin Razor, on the concrete block
| ocated within the canper.

g. As a result of the above-nentioned
factors, Robin Razor, while still conscious
and alert suffered great physical pain,
mental tornent, fear arid enotional anguish.

h. This aggravating circunmstance has been
proven beyond all reasonable doubt. This
aggravating circunstance is given great
wei ght by the Court.

( R944-945) .
The trial court found as to Christina Razor:

a. Dr. Sarah Irrgang, the nedical exam ner,
testified that victim Christina Razor,
suffered two stab wounds to the neck and
shoul der area, contusions to her face, and
injuries to her mouth. It was Dr. Irrgang' s
testinmony that Christina Razor also suffered
an abrasion on the back of one of her hands
whi ch was characterized as being consistent
with a defensive wound.

b. The presence of a defensive wound all ows
the assunption to be nade that the victim
was alive wunless shown otherwise by the
evi dence.

c. The existence of a defensive wound
denonstrates that the victim was aware of
her plight and was resisting. The stab
wounds suffered by the victim Christina
Razor, are consistent with having been nade
by a weapon such as a knife.

d. At the nonent that the victim Christina
Razor, was being attacked, it is not known
whet her or not her nother was still alive,
consci ous or unconsci ous or had been
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nmur dered. Regardless, in the close confines
of that cranped canping trailer, Christina
Razor, in great pain and fear, was forced to
fight a losing battle for her life know ng
that either her nother had already been
killed and she was next, or that after
Reynolds killed her, he was sure to end her
nother's |ife. For a child to experience the
fear, terror and enotional strain that
acconpanied Christina Razor as she fought
for her life, knowing full well that she was
fighting a losing battle, is uninaginable,
hei nous, atrocious and cruel. 1n a prior
decision, the Florida Suprene Court has
dealt with a simlar situation. Francis v.
State. 808 So. 2d.110 (Fla. 2003). The
Franci s deci si on di scusses t he uni que
ci rcunst ances associ at ed with cl ose
proxi mty hom ci des:

Morever, as we have previously

noted, "the fear and enotiona
strain preceding the death of the
victim maybe consi der ed as

contributing to the heinous nature
of a capital felony." See Walker
707 So. 2d at 315; see also Janes
v. State, 695 So. 2d 1229, 1235
(Fla. 1997) ("[F]ear, enotional
strain, and terror of the victim
during the events leading up to
the nmurder may nmake an otherw se
quick death especially heinous,
atroci ous, or cruel.").

In this case, although the evidence did not

establish which of the tw victinse was
attacked first, the one who was first

attacked undoubt edl y experienced a
trenmendous amount of fear, not only for
herself, but also for what would happen to
her twin. In a simlar mnmanner, the victim
who was attacked second must have
experienced extrenme anguish at wtnessing
her sister being brutally stabbed and in
contenplating and attenpting to escape her
inevitable fate. W arrive at this | ogical
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i nference based on the evidence, including
phot ographs presented at the qguilt phase,
which <clearly establishes that these two
wonen were nmurdered in their honme only a few
feet apart from each other. As a result, we
conclude that the trial court's HAC finding
is further buttressed by the logical fear
and enotional stress experienced by the two
el derly sisters prior to their deaths as the
events were unfolding in close proximty to
one anot her.

e. This aggravating circunstance has been
proven peyond. al | reasonaple QOubt. Thi s
aggravating circunstance is given great
wei ght by the Court.

( R955-957) .

The trial court findings are supported by conpetent,
substanti al evidence. The findings sunmarize the evidence:
Robi n Razor had extensive contusions around her face and eyes
(TT1111). She had nultiple stab wounds and her neck vertebra was
broken (TT1112, 1119). It appeared there had been a violent
struggle (TT1115). Robin had scratch-1like marks consistent with
“torment wounds.” (TT1116). Robin had defensive wounds on her
arm and hand (TT1116, 1121). Blood all over her hands indicated
she defended herself (TT1362). Robin had a total of eleven stab
wounds (TT1364). There was a violent struggle for a period of
time (TT1123). Robi n sustained very painful injuries (TT1125).

She sustained a l|arge depressed skull fracture and chest wound

(TT 1115, 1120). One stab wound broke the spinous process of

61



the neck vertebra (TT1112). The ultimate cause of death was a
broken neck (TT1125).

Christina Razor had contusions to her face and blunt force
to the nouth (TT1126, 1127). She had a stab wound to the neck
and sternum (TT1126, 1127). She had injuries to the nouth and a
blow to the head (TT1128). The cause of death was Asignificant
internal and external henorrhage.@§ (TT1128). There was a
def ensive wound which appeared to be a blow to the hand
(TT1129).

This Court has upheld the heinous, atrocious aggravating
circunstance in nultiple stab wound cases. Duest v. State, 855
So. 2d 33 (Fla. 2003); Francis v. State, 808 So. 2d 110 (Fl a.
2001); Brown v. State, 721 So. 2d 274 (Fla. 1998); WMhn v.
State, 714 So. 2d 391 (Fla. 1998); Nibert v. State, 508 So. 2d 1
(Fla. 1987). Add to that the nental anguish of finding a knife-
wielding man in the house in the night and having a child or
not her brutally attacked in front of each victim

Appel I ant argues that this Court should focus on the intent
of the nurderer, not on the actual suffering of the victim In
Lynch v. State, 841 So. 2d 362, 369 (Fla. 2003), this Court
reiterated that, when analyzing the heinous, atroci ous
aggravator (“HAC'), the focus is not on the intent of the
assailant, but on the actual suffering caused the victim In

determ ning whether the HAC factor was present, the focus should
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be upon the victims perceptions of the circunstances as opposed
to those of the perpetrator. See Farina v. State, 801 So. 2d 44,
53 (Fla. 2001); see also Htchcock v. State, 578 So. 2d 685, 692
(Fla. 1990). Further, "the wvictims nental state may be
eval uated for purposes of such determnation in accordance wth
a common-sense inference from the circunstances.” Swafford v.
State, 533 So. 2d 270, 277 (Fla. 1988); see also Chavez v.
State, 832 So. 2d 730, 765-66 (Fla. 2002). The HAC aggravating
factor focuses on the neans and manner in which the death is
inflicted and the i mredi ate circunstances surroundi ng the death,
rather than the intent and notivation of a defendant, where a
victim experiences the torturous anxiety and fear of inpending
death. See Barnhill v. State, 834 So. 2d 836, 849-850 (Fla
2002); Brown v. State, 721 So. 2d 274, 277 (Fla. 1998).

Each nurder was deliberately and extraordinarily painful
Porter v. State, 564 So. 2d 1060 (Fla. 1990), and was carried
out with utter indifference to the suffering defendant caused
his helpless victins. Bates v. State, 750 So. 2d 6 (Fla. 1999);
Mahn v. State, 714 So. 2d 391 (Fla. 1998). The heinousness
aggravator focuses on the ordeal of the victim-- the Aintent( of
t he defendant does not matter. Guznman v. State, 721 So. 2d 1155
(Fla. 1998) (no A ntent elenent( applies to this aggravator);

Gorby v. State, 630 So. 2d 544 (Fla. 1993).
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I n a double nurder case in which the victins were subjected
to substantial nental anguish before being shot to death, the
Suprene Court of Florida stated:

W have previously wupheld the application of the
hei nous, atrocious, or cruel aggravating factor based,
in part, upon t he i ntentional infliction of
substantial mental anguish upon the victim See, e.g.,
Routly v. State, 440 So. 2d 1257, 1265 (Fla. 1983),
and cases cited therein. Mor eover, "[f]ear and
enotional strain nmay be considered as contributing to
the heinous nature of the nurder, even where the
victims death was al nobst instantaneous.” Preston v.

State, 607 So. 2d 404, 410 (Fla. 1992), cert. denied,
507 U.S. 999, 113 S.C. 1619, 123 L.Ed.2d 178 (1993).

Henyard v. State, 689 So. 2d 239, 254(Fla. 1996). See al so
Ni bert v. State, 508 So. 2d 1, 4 (Fla. 1987) (victim stabbed
seventeen tines, defensive wounds, conscious stabbing); Guzman
v. State, 721 So. 2d 1155, 1160 (Fla. 1998) (nineteen stab
wounds, one defensive wound, blows by force); Duest v. State,
855 So. 2d 33, 46 (Fla. 2003); Finney v. State, 660 So. 2d 674
(Fla. 1995); Pittman v. State, 646 So. 2d 167 (Fla. 1994).

C. Weight given to mtigating circunstances

The trial judge found:

STATUTORY M Tl GATI NG Cl RCUMSTANCES

Def endant, M chael Gordon Reynolds, waived his right
both in witing and orally on the record to present
mtigating evidence. Qutside the presence of the jury,
the Defendant stated his reasons why he did not want
to present any additional evidence tending to
denonstrate the existence of either statutory or non-
statutory mtigating circunstances at the penalty
phase before the jury. Upon the Defendant declining to
present mtigating evidence at the penalty phase, the

64



Court followed the procedures set forth by the Florida
Suprene Court in Koon v. Dugger, 619 So. 2d 246 (Fla

1993) .

The Court acknow edges that even though the Defendant

has formally waived presentation of mtigation, it
must consider and weigh any mtigation that is
uncontradi ct ed in det erm ni ng t he appropriate
sentence. Accordingly, the Court wll consider any and
all mtigation presented during the course of the
gui l t phase, penal ty phase, t he Pr e- Sent ence

| nvesti gati on Report and appropri ate mtigation
presented during the Spencer hearing.

1. The Defendant was gai nfully enpl oyed

a. Defendant established this fact that he was
enpl oyed through a |abor force during the guilt phase
of the trial byway of the Sem nole County Sheriffs
O fice videotaped statenent of the Defendant.

b. At the Spencer hearing the Defendant stated that
hi s chosen occupation was a roofer and that he worked
hard at his trade.

c. The Court is reasonably <convinced that this
mtigating circunstance has been proven and is
entitled to little weight.

2. The Defendant nmanifested appropriate courtroom
behavi or throughout the pendency of the guilt and
penalty phases of the trial. Addi tionally, t he
Def endant nmanifested appropriate courtroom behavior
during the Spencer hearing.

a. The Court had an opportunity to view the Defendant
on a consistent basis during the course of the guilt
phase, penalty phase and during the Spencer hearing.
The Court finds that Def endant's  behavi or was
appropriate throughout all aspects of his trial. The
Def endant was cooperative with his attorneys, court
officials and the court proper.

b. The Court is reasonably convinced that this

mtigating <circunstance has been proven and is
entitled to little weight.
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3. The Defendant cooperated with | aw enforcenent.

a. The Court finds that cooperation wth |aw
enforcenent can be a mtigating circunstance; however,

in the instant case, the Defendant's videotaped
statenent only partially assisted | aw enforcenent.

b. The videotape statenent made by the Defendant was
done in a fashion so as to be consi dered decepti ve.

c. The videotape statenent of the Defendant contained
fal se and m sl eadi ng statenents.

d. The Defendant did voluntarily submt hair, blood
and DNA sanples. The Defendant also allowed |aw
enforcenment to search his residence.

e. The Court is reasonably convinced that this
mtigating circunstance has been proven and is
entitled to little weight.

4. Residual doubt .

a. The deposition of John Parker taken on Decenber 10,
1998 and the wunredacted statenment of Justin Pratt
given to Ray Parker and Larry Herron on July 23, 1998
were submtted by the defense for purposes of residual
or lingering doubt. The Court is aware that "residual"”
or "lingering" doubt is not an appropriate mtigating
circunstance. The defense submtted the statenents as
a continuation of their general theory of the case
that parties other than the Defendant commtted the
murders. The Court wunderstands the spirit of the
defense's offering of the tw statenents to be
consi dered by the Court.

b. These statenents taken in conjunction with the
unsworn oral statenent of the Defendant at the Spencer
hearing are being considered as allegations and
argunent designed to establish residual or |ingering
doubt. Way v. State, 760 So. 2d 903 (Fla. 2000).

c. The two statenents, and the oral statenment of the
Def endant at the Spencer hearing with respect to

residual or lingering doubt will not be considered by
the Court as a non-statutory mtigator for purposes of
sent enci ng.
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d. The Court gives no weight to the residual or
lingering doubt claim nmade by the Defendant and w ||
not consider this non-factor at all.

5. The Defendant had a difficult chil dhood.

The evidence presented by the Defendant regarding this
mtigating factor has been submtted by way of the
deposition of his sister, Stacia Adans, during the
course of the Spencer hearing.

In sunmation, the Court sets forth the follow ng
mtigating circunstances that occurred during the
Def endant' s chi | dhood.

a. The Defendant suffered from an upbringi ng marked by
physi cal and psychol ogi cal abuse.

b. The Defendant's father was a chronic al coholic.

c. The Defendant's nother was chronically ill and was
often hospitalized during the Defendant's chil dhood.

d. The Defendant was regularly hit, slapped and kicked
by his drunken father, w thout warning.

e. During the school week, the Defendant would
sonmeti nes be kept awake all night by his father and
woul d sonetines be awakened by having ice water poured
on him

f. The Defendant reqgularly cared for his disabled,
wheel chai r-bound sister because his nother was unable
to do so.

g. The Defendant hel ped run household affairs around
t he home by cooking, cleaning and doing yard worKk.

h. The Defendant was very close to his nother, who
died on Christmas day, 1975, when the Defendant was
sevent een years ol d.

i. Despite the Defendant's father abusing him the

Defendant still showed his father respect and assisted
hi m around t he house.
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j. The Defendant was a hard worker beginning his work
hi story at an early age by working around the hone and
nmowi ng | awns in the nei ghborhood.

k. The Defendant attended church as a child, even
t hough his parents did not.

1. The Defendant's education was linmted to the tenth
gr ade.

m The Defendant began using al cohol at an early age
(14).

n. The Defendant had essentially no adult supervision
as a child arising from his nother's chronic illness
and his father's habitual drunkenness.

o. The Court is reasonably convinced that the
mtigating circunstance of the Defendant having a
difficult childhood has been proven. It is entitled to
little weight.

6. The Defendant can easily adjust to prison life.

a. During the guilt phase of the trial, the State
presented a letter from the Defendant to w tness,
Darrell Courtney, about the conditions wthin the
Orange County Jail. He discussed such factors as the
type of food served during neals, the ability to
obtain seconds, the costs of goods at the conm ssary
and the fact that his cell had a view of a | ake.

b. The Defendant's witten description of these
factors denonstrates that the Defendant can and does
adjust well to an institutional life.

c. Evidence was also presented during the Spencer
heari ng that the Defendant had been a nenber of prison
gangs while serving time in Texas and Arizona prisons.
The Defendant opined at the Spencer hearing that it
was necessary for himto join a white suprem st gang
so as to protect hinself inasnuch as he was not
allowed 'just to serve his tinme". The Defendant was
heavily tattooed during his prison sentences wth
white supremacy synbols related to the Ku Kl ux Klan,
including, but not linmted to letters, hooded figures,
flames, and ot her racist synbols.

68



d. The evidence denonstrates that while the Defendant
is able to acclimate to prison life and becones
institutionalized rather quickly, it 1is not in an
appropriate fashion nor does it lend itself to the
snooth operation of a prison facility. The Court is
reasonably convinced that this mtigating circunstance
has not been proven.

In the instant case, the Defendant presented no
mtigation to the jury and the jury returned a
recommendati on of death by a vote of 12-0. The Court
does not give the recomendation of the jury great
wei ght. The advisory sentence of the jury is given
| ess weight in accordance with Mihanmmad v. State, 782
So. 2d 343, (Fla. 2001).

Al | aggravating circunstances and all mtigating
ci rcunst ances have been discussed by the Court in this
Order as they relate to Count 11. Each of the

i ndi vidual aggravating circunstances proven by the
State is given great weight and they far outweigh the
mtigating circunstances. Each one of the aggravating
circumstances in Count |13 standing alone, would be
suf ficient to outweigh the mninal anount of
mtigation that exists in Count I1.

(R946-951, 958-963).

Appel l ant does not allege the trial judge refused to
consider or find any specific mtigation, he nerely argues with
t he wei ght assigned by the trial judge.

At the outset, it is inportant to note Kearse v. State, 770
So. 2d 1119 (Fla. 2000), wherein this Court held:

Deciding the weight to be given a mtigating

circunstance is within the trial court's discretion,

and its decision is subject to the abuse-of-discretion
standard.... [T]he trial judge is in the best position

3The trial court made the same findings for Count I11.
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to judge ... and this Court will not second-guess the
judge's decision ....

ld. at 1133. Additionally, "there are circunstances where a
mtigating circunstance nmay be found to be supported by the
record, but given no weight." Trease v. State, 768 So. 2d 1050,
1055 (Fl a. 2000). A "mere disagreenent with the force to be
given [mtigating evidence] is an insufficient basis for
chal l enging a sentence.(@i Porter v. State, 429 So. 2d 293, 296
(Fla. 1983) (quoting Quince v. State, 414 So. 2d 185, 187 (Fla.
1982)). As the record "contains conpetent, subst anti al
evidence to support the trial court's rejection of these
mtigating circunstances,"” Kight v. State, 512 So. 2d 922, 933
(Fla. 1987), the trial court's refusal to grant any weight to
certain mtigating evidence was not inproper. Cox v. State 819
So. 2d 705, 722-723 (Fla. 2002).

Error, if any, was harnl ess. See State v. DiG@uilio, 491
So. 2d 1129 (Fla. 1986). This case involved a triple hom cide.
The trial judge found four aggravating circunstances as to Robin
Razor and five aggravating circunstances as to Christina Razor
Even the one aggravating circunstance of the contenporaneous
nmur ders woul d outwei gh the mtigation.

PO NT VIII.

FLORI DA-S DEATH PENALTY STATUTE |'S NOT UNCONSTI TUTI ONAL
UNDER RI NG V. ARI ZONA
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There are fundanental reasons why the Apprendi/Ring
argunent fails: Reynolds: death sentences are supported by
aggravators t hat fall out si de any interpretation of
Apprendi/Ring;* and, the statute under which Reynolds was
sentenced to death provides that, upon conviction for capital
nmurder, the nmaximum possible sentence is death, wunlike the
statute at issue in Ring. Rng clarified that Apprendi applied
to capital cases, and that Apprendi applied to Arizona's death
penalty statute. However, Ring has no application to Floridas
deat h sentencing schenme because the United States Suprenme Court,
while msinterpreting Arizona's capital sentencing |law, did not
msinterpret Florida |law. The basic difference between Arizona
and Florida law is dispositive of Reynol ds: cl ai ns.

Apprendi/ Ring does not invalidate Floridass death penalty

statute.

Reynol ds: claim that Apprendi/Ri ng operates to invalidate
Floridass |ong-upheld capital sentencing statute has been
repeatedly rejected by this Court and by the United States
Suprenme Court. See Lugo v. State, 845 So. 2d 74, 119 (F a.
2003); Kornondy v. State, 845 So. 2d 41, 54 (Fla. 2003); Conahan

v. State, 844 So. 2d 629 (Fla. 2003); Butler v. State, 842 So.

4 The contenporaneous nurders of Robin Razor and
Christina Razor and nurder during-the-course-of-a-burglary
serve as aggravating circunstances in both death sentences.
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2d 817 (Fla. 2003)(relying on Bottoson v. Moore, 833 So. 2d 693
(Fla. 2002) and King v. Mdwore, 831 So. 2d 143 (Fla. 2002) to a
Ring claimin a single aggravator (HAC) case); Banks v. State,
842 So. 2d 788 (Fla. 2003); Spencer v. State, 842 So. 2d 52
(Fla. 2003); Gimv. State, 841 So. 2d 455 (Fla. 2003); Cole v.
State, 841 So. 2d 409 (Fla. 2003); Anderson v. State, 841 So. 2d
390 (Fla. 2003); Lucas v. State/More, 841 So. 2d 380 (Fla.
2003); Porter v. Crosby, 840 So. 2d 981 (Fla. 2003).

Reynol ds: death sentences are supported by aggravators that fall

outside any interpretati on of Apprendi /R ng.

Under the plain |anguage of Apprendi, a prior violent
felony conviction is a fact which may be a basis to inpose a
sentence higher than that authorized by the jurys verdict
wi thout the need for additional jury findings. There is no
constitutional violation (nor can there be) because the prior
conviction constitutes a jury finding which the judge may rely
upon, w thout additional jury findings, in inposing sentence.
See Al nendarez-Torres v. United States, 523 U S 224 (1998);
Apprendi v. New Jersey, 530 U S. 466 (2000). Under any view of
the law, and even after Ring, the jury is not required to nake a
determ nation of the prior violent felony aggravator, and that
aggravating circunstance can be found by the judge al one.

Under any interpretation of the facts, the prior violent

felony convictions obviate any possible Sixth Amendnent error.
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Those aggravating circunstances are outside of the Apprendi/Ri ng
hol di ng,> and, because that is so, those decisions are of no help
to Reynolds. In the absence of any | egal support, Reynol ds: claim
col | apses. Apprendi and Ring do not factor into the facts of
this case, and no relief is justified. Additionally, this
murder was conmitted during a felony and the jury returned a
verdict of guilty on arned burglary.

Death is the maxi mum penalty for first-degree nurder.

Al T]he legislature, and not the judiciary, determ nes
maxi mum and m ni mum penalties for violations of the law @ State

v. Benitez, 395 So. 2d 514, 518 (Fla. 1981). The Court, 1|ong

6

bef ore Apprendi,” concluded that the maxi num sentence to which a

° The Apprendi Court cited to Jones v. United States
526 U.S. 227, 243 n.6 (1999), for the proposition that under
the Fifth and Sixth Anmendnents, Aany fact (other than prior
convi ction) that increases the maxi num penalty for a crinme nust
be charged in an indictnent, submtted to a jury, and proven
beyond a reasonable doubt.@ Apprendi v. New Jersey, 530 U. S
466, 476 (2000). [enphasis added]. The Court has already
clearly said that death is the maxi num penalty for first degree
murder, so that conponent of the statenent has no application
to Florida law. In any event, Reynolds:s prior violent felony
convictions establish an aggravator that 1is outside any
possi bl e (or reasonable) interpretation of Apprendi/Ring.

6 The Florida Suprene Court:s interpretation of Florida
law is consistent with the description of Floridas capital
sentenci ng schene set out in Proffitt v. Florida, and echoed in
Barclay v. Florida, 463 U. S. 939, 952 (1983) (A[I]f a defendant
is found guilty of a capital offense, a separate evidentiary
hearing is held before the trial judge and jury to determ ne
his sentence. ). If the defendant were not eligible for a death
sentence, there would be no second proceeding.
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Florida capital defendant is subject followi ng conviction for
capital nurder is death. Apprendi led to no change of any sort,
by either the Legislature or the Florida Suprene Court.

In Florida, the determ nation of Adeath-eligibility@ is nade
at the guilt phase of a capital trial, not at the penalty phase,
as was the Arizona practice. The Florida Suprene Court has
unequi vocally said what Floridass law is, just as the Arizona
Supreme Court did. The difference between the two states: capital
murder statutes is clear, and controls the resolution of the
claim Because death is the maxinmum penalty for first-degree
murder in Florida (and because it is not in Arizona), Reynol ds:
Apprendi/Ring claim collapses because nothing triggers the
Apprendi protections in the first place. See, Barnes v. State,
794 So. 2d 590 (Fla. 2001) (Apprendi not applicable when
judicial findings did not increase maxi num al |l owabl e sentence).

Ring did not elimnate the trial judge from the sentencing
equation or in any fashion inply that Florida should do so.
Under the Arizona capital sentencing statute, the Astatutory
maxi mumi for practical purposes is life until such tine as a
judge has found an aggravating circunstance to be present. An
Arizona jury played no role in Anarrowingd the <class of
defendants eligible for the death penalty upon conviction of
first degree nurder. As the Arizona Suprenme Court described

Arizona law, the statutory maxinmum sentence permtted by the
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jury:s conviction alone is life. Ring v. State, 25 P.3d 1139,
1150 (Ariz. 2001). Florida law is not like Arizonas. MIIls v.
State, 786 So. 2d 532 (Fla. 2001).

The distinction between a Asentencing factor@ (i.e.:
Asel ection factor,(l under Floridas statutory schene) and an
el ement is sharply nade in Apprendi, where the Court stated: AOne
need only look to the kind, degree, or range of punishment to
which the prosecution is entitled for a given set of facts.
Each fact necessary for that entitlenent is an el enent.(@i Apprend
v. New Jersey, 530 U S. at 501. [enphasis added]. A Florida
defendant is eligible for a death sentence on conviction for
capital nurder, and a death sentence, under Floridas schene, is
not a Asentence enhancenent,@ nor is it an Aelement@ of the
underlyi ng of fense. Al nendarez-Torres v. United States, 523 U S.
224 (1998); McMIlan v. Pennsylvania, 477 US. 79 (1986). See
Hldwn v. Florida, 490 U S. 638, 640-41 (1989). [enphasis

added] .
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CONCLUSI ON

WHEREFORE, based upon the foregoing argunents and
aut horities, the Appellee respectfully requests that al |
requested relief be denied.
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