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STATEMENT OF THE CASE AND FACTS

Petitioners Statement of the Case and Facts improperly rdies upon facts outside
of the four comnes of the Third Didrict en banc mgarity's opinion, which provides no
background facts (App. pp. 17-18)). Desoite the fact that Petitioners seek review of the en banc
decigon, they submit an extengve rendition of dleged facts taken soldy from the pand decison
that was vacated by the en banc pand expresdy and as a matter of law. (App. p. 17, n.l); se
Jaris v. Tucker, 414 So. 2d 1164, 1165 n.1 (Ha 3rd DCA 1982) (noting that "[u]pon the grant
of rehearing en banc, the pand opinion was vacaed”).

Because "[t]he only facts rdevant to [this Court's] decision to accept or rgect such
petitions are those facts contained within the four corners of the dedisions dlegedly in conflict,”

the facts st forth by Petitioners should be digegarded or dricken as irrdevant to this Court's
conflict jurisdiction. Reavesv. Sate, 485 So. 2d 829, n.3 (Ha 1986) (emphass added). Se
a0 Hardee v. Sate, 534 So. 2d 706, 708 n* (Ha 1988) (halding that the only facts rdevant to
conflict jurisdiction are those gppearing on the face of the gpinion, and nat those in the record).

Petitioners not only improperly provide facts not gppearing in the en banc dedson,
but reergue the aleged merits of thar case Many of the facts submitted by Petitioners on pages
1 and 2 of thar bridf, dted by the vacatied pand, pertain to new trid issues that were unrdated to
the legd issues addressed by the en banc pand. Other "facts' presented, while nat pertinent to
the lack of conflict jurisdiction, warrant darification.  Although Peitioners date (p. 3) that the
origind pand "agread with [the trid judge] and quated his pogt-trid order in full," Judge Cope did
nat take pat in the origind mgority's opinion, but submitted a goedd concurrence wharein he
disagread with portions of the mgarity's holding.  Furthermore, the only judges thet dissented in
the Third Didrict's en banc gpinion were the three arigind pand membears the remaining judges



unanimoudy agreed that the origind pand's decison was wrong. (App. p. 17).
The dissnters view of the evidence may not be congdered in determining whether

corflict jurisdiction exists 485 So. 2d a 830. Rather, "[clonflict between dedsons must be

express and diredt, i.e, it mugt gopear within the four corners of the mgority decison. Nather

a disenting opinion nor the record itsAf can be used to edabligh jurisdiction.” 1d. Because the

facts presented in Pdtitioners brief are nothing more than the dissanters view of the evidence as

presented in a vacated decigon, they cannot be congdered in regard to conflict jurisdiction.
JUMMARY OF THE ARGUMENT

Notwithdanding the twenty cases Peitioners dte in an atempt to edablish a
corfflict, there is nat a Ingle opinion from this Court or any of the didrict courts that is in conflict
with the en banc pand's holding that there was no duty or proximate cause under these facts

ARGUMENT

I No Jurigdiction Basad on Martinez
In thar brief Petitioners dted Martinez v. Florida Power & Light Co., 785 So. 2d
1251 (Ha 3rd DCA 2001), a case that the en banc pand dted bdow and which was
pending in this Court.  Since the filing of Petitioners jurisdictiond brief, this Court hes
issued dedigonsin Martinez v. Florida Power & Light Co., Case Number SC01-1505,
and its companion case, Clay Electric Cooperative, Inc. v. Johnson, Case Number SCO1-
1955, haldings which address the duty a power compary owes to the generd public when
it "undertakes' to maintain a dredlight. Petitioners have filed both opinions with this Court
a upplementd authorities
No conflict jurisdiction exigs however, bassd on Martinez The case upon which
Petitioners rdly for this propadtion, Jollie v. Sate, 405 So.2d 418 (Ha 1981), has no gpplication



to the Third Digrict's en banc dedgon, as it holds that this Court could exercise its conflict

juridiction over "a didrict court of goped per curiam opinion which dtes as contralling authority

a dedson that is a@ther pending review in or has been revarsed by [the Supreme] Court.” Id. a
420 (emphasis added).

Criticdly, the Third Didrict bdow did not dte Martinez as "ocontralling authority”
because the en banc pand expresdy hdd that the result of its ruling would be the same even if
Martinez was reversed. Although Petitioners contend thet the en banc court rdied upon Martinez
in support of its holding that the defendant owed no duty of care to the decedernt in this case, they

fal to mention thet the Third Didrict's en banc decison was basad "on two ssparate grounds eech

of which is independently suffident to require the resullt, that [the Goldbergs] case fals as a mdter

of law." (App. p. 17) (emphess added). The Third Didrict dternativey held, without reliance on
Martinez, that there was no causation as a matter of law, daing;

No Legal Cause  Evenif the contrary weretrue [that Martinez was
wrongly decided], under Tribble, Calina, and Derrer,' no negligence with
respect to the opadaion of the traffic light could have been a legd o
proximete cause of the acadent because it was causdly superceded by the
adtions of the drivers actudly involved in the callison.

(App. p. 17).
Because the Third Didrict dternaively basad its decison on the pivotd fact that the

"Iindigpensable demeant[]" of causaion was not presant, id., Martinez was nat a "contralling

authority" below, as required under Jollie This Court's decisonsin Martinez and Clay Electric

do not address the issue of causation and have no goplication to cases like this invalving drivers

Metropolitan Dade County v. Tribble, 616 So. 2d 59 (Ha 3d DCA 1993);
Metropalitan Dade County v. Calina, 456 So. 2d 1233 (Ha 3d DCA 1984); ad Derrer v.
Georgia Elec. Co., 537 So. 2d 593 (Ha 3d DCA 1933).
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who faled to obey treffic lavs. Thus, Martinezand Clay Electric do nat change the outcome
of the dedson bdow because the Third Didrict's dedidons in Tribble, Colina and Derer --
holding thet no legd or proximete causation exigs where a drivers falure to obey traffic lavs was
a upercading and intervening cause of the acadent -- are ill good law, ae nat in conflict with
any other dedisons, and are nat pending review in this Court.

Accordingly, review of the Third Didrict's opinion would be a needless exerdse
Review is not necessary to resolve any interdistrict conflict, because this Court hes resolved any
previoudy exiging conflicts with its dedsons in Martinez and Clay Electric.  Furthermore, this
Court's hadding in Martinez does nat have any impact on the outcome of the case bdow because
the Third Didrict en banc pand expresdy recognized the pending Martinez decison and hdd that
its holding would remain the same on dternative grounds even if this Court overruled Martinez
1. No Conflict Jurisdiction

Nor is there otherwise any express or direct conflict on the face of the Third
Digrict's opinion. F.A. ConsT. at. V, 8 3(0)(3). S Hardee, 534 So. 2d 706. The oy
decigons dted in the Third Didrict's en banc opinion are other decisons from the Third Didrict.
Thus even if the en banc dedison could be said to conflict with one of the Third Didrict's prior
opinions (and it dearly does nat), conflict between a didrict court deddon and a previous
decigon of the same court cannat cregte a basis for conflict jurisdiction in this Court. See Gilliam
V. Qate, 267 So. 2d 658, 659 (Ha 2nd DCA 1972).

No conflict exigts even basad on the facts provided in the vacated pand's decison.
The issue in this case was whether FPL could be held lidble for an automobile accident thet
occurred after FPL temporarily shut off the flow of dectridity to a power grid that aso covered
an intersectiond traffic light while conducting repairs to a hightvoltage power line that hed been



downed in a thunderdorm.  There is not a Sngle dedson in Harida thet hes addressed the issues
in this case and held againd the utility. Every one of the cases dted by Pditioners contains facts
and points of lav completdy disinguishable from those in this case, thus providing no basis for
conflit jundiction.  See Department of Revenue v. Johngton, 442 So. 2d 950 (Ha 1983)
(discharging juritiction where cause was before Court basad on gpparent conflict between didrict
court opinions thet were factudly diginguishadle); Kyle v. Kyle, 139 So. 2d 885, 887 (Ha 1962)
("If the two cases are didinguisheble in contralling factud dements or if the points of lawv stled
by the two cases are nat the same, then no conflict can aise”).

Every Horida court that has addressed the duty a sarving utility owes to the
motoring public has hdd thet a utility does nat owe a duty to motorigts involved in interssctiond
acadents when the dedtricd current that feeds a traffic Sgnd has been interrupted.  For indance,
the Fourth Didrict hdd thet an dectric utility did not owe a duty to a driver who was killed in an
intersectiona accident when the flow of dectridity to a traffic light was interrupted.  Arenado V.
Florida Power & Light Co., 523 So. 2d 628 (Ha 4th DCA 1988). This Court dismissed review
of Arenado basad on its finding that there was no conflict. 541 So. 2d 612 (Ha 1989). Smilarly,
in Abravaya v. Florida Power & Light Co., 39 Ha Supp. 153 (Ha Cir. Ct. 1973), dited with
goprovd in Arenado, the drcuit court held that the defendant utility did not owe a duty to a driver
who was injured as a result of the loss of dectricd power to atraffic agnd. Id. at 153-54.

A.  Duty: Petitioners fal to show how the Third Didrict's holding that there
was no duty under the facts conflicts with a dedison of another court. This Court has now hed
in Clay Electric and Martinez that when an accdent occurs due to an inoperadle sredlight, a
power compary cannot be hdd ligdle to injured parties unless it "assumed a Spedific, legdly
recognized duty to the plaintiffs’ to mantain the dredlight. (p. 8). In Clay Electric, the defendant



dredlight maintenance company was hed to have assumed a duty to the generd public by
contracting with the Jacksonville Electric Authority to maintain the dredlights dong the street where
the decedent wes killed.

In contragt to Clay Electric, thisis not a case where the Respondent, FPL, owned,
operated or mantained the subject traffic 9gnd.  Thus it had assumed no duty. The
interruption in power to the traffic Sgnd was meardy inddenta to FPL's shutting off of dectriaty
to a larger grid in order to repar a downed hightvdltage power line Consequently, unlike the
defendant in Clay Electric, which through a contract with the JEA had expresdy underteken to
maintan the subject dredlight, the Petitioner here never undertook a duty to maintain the Sgndl.?

The cases rdied upon by Petitioners in their atempt to establish a conflict regarding
duty are of no aval to them. To the contrary, the Clay Electric Court rdied upon the line of
casss cited by Petitioners in support of its "narrow(]™ ruing thet a duty to the genard public
aisss only upon the assumption of a "pedfic' duty -- a ruling thet has no gpplication here See
Commercia Carrier Corp. v. Indian River County, 371 So. 2d 1010 (Ha 1979) (dited in Clay

Even to the extent the Court were to congder the vacated pand mgority's decison
bdow, which refers to an dleged agreament by FPL to natify the Village of Finecres of any
planned power outages, there is il no conflict with Clay Electric because the dleged
agreament waas unrdated to the maintenance of any treffic lights  Rather, it was a mog a
gratuitous ord agreement to natify the dty in advance of any planned outages (which this was
not) so thet the daty could respond to resdent tdephone inquiries regarding outages, and hed
nothing to do with sfety or the digpatching of palice to outage arees.  In his specid
concurrence, Judge Cope carrectly rgected any rdationship between such agreameat (to the
extent one exiged) and the acadent, and additiondly observed: "Clearly the.. . . discusson
between the village and FPL was not a contract.” (App. p. 16). In any event, Petitioners have
abandoned any "underteking” argument by not raigng it in thar juridictiond brief (or on
gopeA).

SMartinez, Case No. SC01-1505 at 2.
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Elec.); Department of Trangp. v. Nellson, 419 So. 2d 1071 (Ha 1982) (dted in Clay Elec);
Robinson v. Department of Transp., 465 So. 2d 1301 (Ha 1s DCA 1985); Bailey Drainage
Dig. v. Sark, 526 So. 2d 678 (Ha 1988); Pam Beach County Board of County
Commissoners v. Salas, 511 So. 2d 544 (Ha 1987). The "duty" cases cited by Peitioners
involve duties owed by governmentd entities to the matoring public to maintain traffic Sgnds and

intersactions thet the entities own and mantan.

As dated, FPL did not own, control, or maintain the subjject traffic Sgnd. The
plantiff in this case dleged thet FPL was negligent due to its fallure to provide dedricd current to
an aea that induded a treffic 9gnd.  There was never any dlegation of a falure to properly
mantan the Dade County-owned and maintained traffic Sgnd and/or intersection.  In fact, in an
andyds goproved by the Clay Electric concurrence (p. 18), the intermediate gppdlate court in
Clay Electric expresdy didinguished "dectricd current” cases such as this from the cases dted
by Pditioners holding thet there is a "audd disinction” between a govanmentd antity's duty to
mantan traffic lights and 9gnds that it undertakes to provide, and a utility's provison of dedtriaty
to a governmentd improvement.  See Johnson v. Lance, Inc,, 790 So. 2d 1144, 1146 (Ha 14
DCA 2001).

The Third Digrrict's decison dso does not conflict with this Court's dedsons in
McCain v. Florida Power Corp., 593 So. 2d 500 (Ha 1992), and Whitt v. Slverman, 788 So.
2d 210 (Ha 2001), as Peitioners contend. In McCain, an employee of Horida Power
Corporation ("FPC") went to a condruction Ste and undertook the task of marking the arees
where it would be sfe to use a mechanicd trencher.  Laer that day, the plaintiff was injured by
an dectricd shock when the blade of the trencher he was operating struck an underground FPC
cable carying 7,200 vdlts of dedtricity. The plantiff was in an area marked "sfe' when the



acadent occurred, and he "rdied upon those markings in conducting his digging in the area”  Id.
a 1271-72. In quashing the Second Didrict's holding thet the plaintiff's injury was not foresseeble,
this Court ressoned: "The extendve precautionary messures taken by [FPC] show tha it
understood the extent of the risk involved. The very fact that [FPC] marked the property for
McCain itsdf recognizes thet McCan would be within a zone of risk while operating the trencher.”
Id. a 504.

This cage is nathing like McCain. McCain involved negligat sdfety advice given
directly to an injured paty rdying on the "superior” knowledge of a power company, express
recognition by the power company of the risks of injury, and an injury resulting from direct
contact with dectricd eguipment owned and mantained by the utility. Because of the dramatic
and legdly sgnificant differences between McCain and the present automobile acddent/power
interruption case, there is no express and direct conflict between McCain and the pand's
decison.

In fact, the concurrence in this Court's Clay Electric dedson noted that McCain
goplied there "[bjecause Clay Electric agreed to mantain the sredtlights adjaceant to the roadway,”
thus creating a foreseeeble zone of risk. (p. 19). The indant case did nat involve a McCain zone-
of-danger duty because FPL never undertook a duty to operate or maintain the treffic agnd that
was located in the area in which the dectricd current was interrupted during repairs to a downed
line

The decison bdow dso does not conflict with Whitt, which involved the unrdated issue
of lighility of landowners for injuries arigng from naturd conditions on their land.  The Whitt case
involved nather dectriaty, dectricd current, or inoperadle traffic agnds and thus has absolutdy

no gpplication to the decison beow.



B. Proximate Cause Pditionars d<o fal to identify a decdsond conflict
aridng out of the Third Didrict's holding beow that there was no proximeate causdtion as a metter
of law. The en banc pand rdied soldy upon three Third Didrict cases holding that a falure to
mantain a traffic light cannat be a proximate cause of a motoris's superceding and intervening
negligence: Metropolitan Dade County v. Tribble, 616 So. 2d 59 (Ha 3rd DCA 1993), rev.
denied, 626 So. 2d 210 (Ha 1993); Metropolitan Dade County v. Colina, 456 So. 2d 1233 (Fa
3d DCA 1984), pe. for rev. denied, 464 So. 2d 554 (Ha 1985); and Derrer v. Georgia Elec.
Co., 537 So. 2d 593 (Ha 3d DCA 1988), rev. denied, 545 So. 2d 1366 (Fa 1989).

Sonificantly, this Court denied review in every one of these three cases dl three of

which found a lack of proximate causation, even dter this Court's 1987 deddon in Salas ad its

1992 dedsonin McCain  Thus, dthough Pdiitioners assart in thar "causation” argument thet the

casss ried upon by the Third Didrict conflict with Salas and McCain, this Court hes dreedy
rgected tha agument. See, eg., Tribble, 616 So. 2d 59, rev. denied, 626 So. 2d 210 (Ha
1993).

Further, as explained above, Salas and McCain do nat cregte a conflict, as they do not
address the issue & hand. Since McCain and Salas (and prior to them as wdl), evary sngle
Didrict Court of Apped pand that has addressad the issue herain has hdd that a motorid's falure
to Sop & an intersection is a uperceding, intervening cause of an automobile accident occurring
due to the asence of a functioning treffic light. Tribble, 616 So. 2d & 60 (negligence of driver
who cdllided with car ater faling to dop a intersection with mafunctioning traffic light wes "a
superceding and intervening cause of the acadent”); Levy v. Florida Power & Light Co., 798
So. 2d 778, 781 (Ha 4th DCA 2001) (negligence of driver who sruck and killed minor bicydig
after faling to dop a intersection with mdfunctioning traffic light was "a superceding ad



inter'vening cause rdieving AP&L of any lidlity").

In fact, the McCain Court expresdy hdd in regard to causation that “foreseedhility
is concerned with the pedific, narrow factud detalls of thecase . . . " 593 So. & 503. The facts
of McCain are vadly different from the ones in this case, and thus no conflict can aise from the
Third Didrict's finding of no causation under these facts  See Department of Revenue, 442 So.
2d 950. This Court's opinion in Salas dso does not conflict with the en banc pand's decison
holding that an intaruption in power to a traffic light was nat the legd cause of a reulting
automobile accdent.  Salas did nat involve the interruption of dectridity to atraffic 9gnd, wherein
drivers are required by law to treat the Sgnd as a four-way 90p Sgn. Rather, Salas involved a
urvey arew that had completdy blodked alleft-hand turn lane & amgor intersection without giving
drivers any guidance as to how to procesd through the intersection, a factud scenario that hes
absolutdy no gpplication to an intarruption of dedtridity to a treffic agnd.*

Much of Pdtitioners remaning argument on proximeate causation impropaly rdies
upon facts outdgde the four corners of the en banc pand's decision, and thus cannot establish a
bags for conflict juridicion. For indance, dthough Petitioners argue in regad to what
"common experience’ tdls us about catain driving conditions (pp. 8-9), the pand's opinion does
not provide that the case involved a traffic light thet was out a a "dangerous intersection,” or thet
"gght lines [wergl bedy obscured.”

The remaining "causation” cases dted by Pditioners are nat in conflict with the

Third Didrict's deason bdow, as not one of them involved inoperadle traffic lights or the lidhility

“The atide aitidzing the Third Didrict's holdings on causation, recommended to this
Court by Petitioners (note 7), was authored by a member of the firm representing Petitionars
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of dedtric utilities®

CONCLUSON

The Respondent respectfully submits that this Court deny review.
Respectfully Submitted,

Aimee Fried
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