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PRELI M NARY STATENMENT

Thi s appeal involves an appeal fromthe denial of a Rule 3.850
notion on which an evidentiary hearing was granted on sone i ssues,

and summarily denied on others. References in the Brief shall be

as follows: (R __)--Record on Direct appeal; (AR ___ ) — Record
from Interlocutory Appeal; (PCR )--Record from the post-
conviction appeal; (Supp. PCR __ ) - Record from Suppl enental

Record on Appeal. References to the exhibits i ntroduced during the

hearing and other citations shall be self-explanatory.

REQUEST FOR ORAL ARGUMENT

M. Pardo requests that oral argument be heard in this case.
This Court has not hesitated to allow oral argunent in other
capital cases in a simlar posture. A full opportunity to air the
i ssues through oral argunent would be nore than appropriate in
this case, given the seriousness of the clainms involved and the

st akes at i ssue.
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STATEMENT OF THE CASE AND OF THE FACTS

M. Pardo and co-defendant Rolando Garcia were charged with
various offenses set forth in a nineteen (19) count indictnent
in Case Nunber 86-12910 (R 1-15a). An anended indictnent
raising the charges to twenty-four (24) counts was thereafter
filed (R 16-34a), charging M. Pardo and M. Garcia wth:
first-degree nmurder of Mario Amador (Count I); first-degree
mur der of Roberto Alonso (Count 11); robbery of cocaine from
Mari o Amador (Count 111); unlawful possession of a firearmwhile
engaged in the felony of first-degree nurder and/or arned
robbery (Count 1V); first-degree nurder of Luis Robledo (Count
V); first-degree murder of Ul piano Ledo (Count VI); arned
robbery of a wallet and its contents from Luis Robl edo (Count
VI1); unlawful possession of a firearmduring a felony of nurder
and/ or armed robbery (Count VIII); first-degree murder of Sara
Musa (Count |X); first-degree nmurder of Fara Quintero (Count X);
arnmed robbery of Sara Miusa (Count Xl); arned robbery of Fara
Quintero (Count Xl1); unlawful display of a firearmwhile
commtting a felony (Count XlI1); first-degree nmurder of Ranon
Alvero (Count XIV); first-degree nmurder of Daisy Ricard (Count
XV); unl awful possession of a firearmduring a felony (Count
XVI). Counts XVII through XVIV nane only Garcia (R 25).

An indictment was filed in Case No. 86-14719 on June 11, 1986,

charging M. Pardo and M. Garcia with the first-degree nurder



of Mchael MIlot (Count I); and unlawful possession of a
firearmwhile engaged in a crim nal offense.

Various pretrial nmotions were filed, including a notion to
sever defendants which was filed on October 30, 1986 (R 191-
93). After several conflicting rulings on whether the Garcia
and Pardo cases would be severed from each other, and a
mstrial, the trials of M. Pardo and M. Garcia were eventually
severed from each other.!?

After a jury trial, M. Pardo was found guilty on April 15,
1988 (R 4124-28). On April 19, 1988, the jury recomended
death sentences for the first degree murder convictions (R
4272-74). The jury voted 8-4 to inpose the death penalty for
the nmurder of Mario Amador, 9-3 for Roberto Alonso, 9-3 for Luis
Robl edo, 9-3 for U piano Ledo, 8-4 for Sara Musa, 10-2 for Fara
Qui ntero, 10-2 for Ranon Alvero, 10-2 for Daisy Ricard, and 8-4
for Mchael MIlot (R 4251-53). On April 21, 1988, the trial
court inposed sentences of death (R 4138-44). On direct

appeal, this Court affirnmed M. Pardo's convictions and

sentences. Pardo v. State, 563 So. 2d 77 (Fla. 1990). The
United States Suprenme Court denied certiorari on May 13, 1991.
Pardo v. Florida, 111 S. Ct. 2043 (1991).

On July 21, 1998, M. Pardo filed an interlocutory appeal to

this Court regarding the denial of access to public records by

!Garcia was eventually tried on all counts, and convicted
and sentenced to death. His convictions were overturned by
the Florida Supreme Court due to the error in failing to sever
the counts. Garcia v. State, 568 So. 2d 896 (Fla. 1990).




the lower court. That appeal was pending until January 18,

2000, when it was dism ssed w thout prejudice to raise upon
final appeal. On June 25, 2001, M. Pardo filed an Anended
Motion to Vacate his convictions and sentences of death pursuant
to Rule 3.850/3.851. On Septenber 12, 2002, a supplenent to the
3.850 notion was filed raising the applicability of R ng v.
Arizona, 122 S. Ct. 2428 (2002) to Florida’s death penalty
process. Following a Huff hearing, the | ower court ordered an
evidentiary hearing on three issues; (1) Wether the State

violated Brady v. Maryland 373 U.S. 83 (1963) when it failed to

turn over to the defense a eight hour video taped statenment of
the State’s witness Carlo Ribera; (2) Wether M. Pardo’ s tri al
counsel represented M. Pardo under a conflict of interest, and
(3) Whether trial counsel was ineffective for not noving to
sever all nine first degree nurder counts into separate trials.

2003 Evidenti ary Hearing

On June 25 and June 30, 2003, an evidentiary hearing was
conducted. Counsel for M. Pardo presented two w tnesses: (1)
trial counsel Ronald Gural nick; and (2) novie producer Richard
Seres. The State presented no w tnesses.

Regarding the Brady claim the State conceded at the
evidentiary hearing that the video taped statenents of Carlo
Ri bera, taken on May 6 & 7, 1986, were never provided to defense
counsel. The State clained that the tapes were not given to
def ense counsel because the prosecution did know about the

exi stence of the video tapes. (PCR 237). At the evidentiary



hearing, trial counsel’s pre-trial Modttion for Discovery was
admtted into evidence as Defense Exhibit C. In the Mtion for
Di scovery, trial counsel specifically requested, inter alia, al
recorded statenments by all w tnesses. Appellant also introduced
into evidence Exhibit D, which was a portion of a pre-trial
transcript froma court proceeding in M. Pardo’s case. At that
proceedi ng, the prosecutor specified that “we have turned over
all inmpeachnment evidence, all excul patory evidence, and we do
not have any that we haven’t turned over.” (Exhibit D). Trial
counsel testified at the evidentiary hearing that he would have
wanted all inmpeachnment information regarding Ri bera because he
wanted to “inpeach Ribera to death.” (Supp. PCR. 156). V\hen
asked about specific contradictions between Ribera’ s trial
testinony and the suppressed video taped statenment, trial
counsel testified at the evidentiary hearing that he woul d have
consi dered using any materials provided to him(in this case,

materials that were not provided to him to benefit his client?.

2At the evidentiary hearing, the trial attorney, Ron
Gural nick revealed that he did not view the video tapes nor
the transcripts of the tapes which were provided to him by
under si gned counsel. Undersigned counsel provided M.
Gural nick the tapes and transcripts nore than three weeks
prior to the hearing. Furthernore, in hope of avoiding any
such probl em undersigned counsel brought this matter to the
court’s attention over a nonth prior the hearing during a
status conference. Following this court’s explicit
instruction, undersigned counsel spoke with M. Guralnick and
conveyed the court’s wi shes that he view the tape prior to the
evidentiary hearing. M. Guralnick responded that he would do
so. Thus, undersigned counsel followed the court’s directions
and cannot be faulted for M. Guralnick’'s failure to watch the
video taped statenments. Certainly, M. Pardo should suffer no
prejudice fromthis matter. Additionally, in an abundance of



(Supp. PCR 159-60).

Trial counsel testified at the evidentiary hearing that M.
Pardo hired himprivately (Supp. PCR 183) and was only paid an
“insignificant” amount of noney. (Supp. PCR 187). Trial counsel

al so acknow edged that prior to trial, he authored a Mdtion to
W t hdraw? which stated, inter alia, “One fact is certain,
Counsel cannot possibly defend this Defendant on what anmounts to
a pro bono basis because to do so would virtually destroy his
| aw practice.” (Defense Exhibit M.

Wth respect to the issue of the severance of the charges
facing his client, trial counsel testified during cross
exam nation that he did join in M. Pardo’s co-defendant’s
notion to sever the counts but decided to withdraw fromthat
noti on because:

Al'l the separate counts of nurder that had been fil ed
against him if | had tried them each individually, | mean,
hi s chances of wi nning every single one of themw th the
evi dence they had, you would have a better shot a wi nning the
lottery. So it was my opinion that with an insanity defense,
if they’re all joined in one case, that if the jury believed
t he he was insane, then he was a total w nner.(Supp. PCR
233).

On August 26, 2003, the | ower court rendered an order denying

caution, undersigned counsel noved for a continuance so that
M. Gurlanick could view the tapes, as well as request that
M. Guralnick view the tapes in open court since the tapes
were already admtted in evidence at that point in the
evidentiary hearing, both requests were denied (Supp.

PCR. 142) .

3 Trial counsel’s Modtion to Wthdraw was not included in
the record on appeal fromthe Direct Appeal. It therefore
appears that the Mdtion was never fil ed.



all clains raised in M. Pardo’s Rule 3.850 notion. This appeal

now foll ows.

SUMVARY OF ARGUMENTS
1. The lower court erred in summarily denying several

nmeritorious clains where an evidentiary hearing was
necessary to resolve the clainms.

Conpel | i ng evidence that M. Pardo was inconpetent at the tine
of trial, as well as evidence that the nmental health experts who
did exam ne M. Pardo performed scientifically deficient
eval uations was alleged in M. Pardo’s Rule 3.850 notion and
required a full evidentiary hearing. Wile the issue of failure
to hold a conpetency hearing was raised on direct appeal, it was
not discovered that M. Pardo suffered froma severe thyroid
di sorder until after he was sent to death row As alleged in
M. Pardo’s Rule 3.850 notion, conpelling nmedical evidence
exi sts that severe, untreated thyroid disorders can cause
numer ous psychiatric conditions. The very same eval uations that
the |l ower court and this Court previously relied upon to find
M. Pardo conpetent included several tell-tale signs of M.
Pardo’ s severe physical illness that caused severe psychiatric
i npai rnments. However, the doctors who perforned the eval uations
m s- di agnosed obvi ous synptons, and their concl usions are

medi cally unreliable. The effect of M. Pardo’s thyroid



di sorder on his conpetency, as well as the unreliability of the
pre-trial evaluations are not refuted by the record and thus
require evidentiary devel opnent. Furt hernore, other
clainms which were raised and not refuted by the record were al so
i nproperly denied without an evidentiary hearing. In fact,
conpel i ng evidence that M. Pardo was not even at the scene of
two of the homcides is clearly not refuted by the record.
Additionally, trial counsel’s failure to properly secure a
conpet ent nental health expert was |ikewi se not refuted by the

record and thus required an evidentiary hearing.

2. The lower court erred in denying relief follow ng an
evidentiary hearing on M. Pardo’ s Brady claim

Undoubtedly the key witness for the State in its prosecution
against M. Pardo was Carlo Ribera. Ribera was a crim nal who
told police he becane involved in the world of drug dealing.

Ri bera becane “friends” with M. Pardo and co-defendant Rol ando
Garcia and ultimtely became a confidential informant for the
police and provided information to the police about M. Pardo
and Rol ando Garcia. Several years after Ribera testified
against M. Pardo at trial, it was discovered that an eight hour
vi deo taped statenment by Ri bera was never turned over to the
defense. The statenment contradicts Ribera s trial testinmony in
several material ways. Additionally, the suppression of the
statement denied M. Pardo a fair trial because had the

statenment been disclosed, additional avenues of investigation



and defense strategies could have been pursued . The | ower
court granted an evidentiary hearing on the issue of whether the

State violated Brady v. Maryland, 83 S.Ct. 1194 (1963) by

failing to disclose the video taped statenment. The | ower court
erred by denying this Brady claimfollowing the evidentiary

heari ng.

3. The lower court erred in denying relief follow ng an
evidentiary hearing on M. Pardo’ s cl ai m of
i neffective assistance of counsel for failure to sever
counts
Despite the fact that the State did not oppose a severance of
several of the unrelated hom cide charges M. Pardo was facing,
trial counsel withdrew froman earlier notion to sever counts
and proceeding to trial on all nine nurder charges and numerous
other felonies. At the evidentiary hearing, trial counsel
testified that the reason he wanted to proceed on all charges
was that if at one trial single trial the jury believed his
client was insane, then his client would be a “total w nner.”
(Supp. PCR 233). However, trial counsel believed M. Pardo
woul d have a better shot a winning the lottery than w nning
every separate trial. This “strategy” was unreasonabl e, not
based upon the quality of evidence against each charge M. Pardo

faced, and heavily influenced by trial counsel’s financial

inability to represent M. Pardo in nunerous trials.



4. The | ower court erred by denying M. Pardo access to
public records

The | ower court denied M. Pardo access to nunerous public
records due to M. Pardo’s inability to denonstrate how t he
requested public records would be relevant to M. Pardo’s post-
conviction notion. The |ower court sought guidance fromthis
Court on how rel evance should be established in relation to
public records requests. An interlocutory appeal was filed with
this Court and eventually denied w thout prejudice to raise upon
final appeal. By requiring M. Pardo to establish relevance in
order to receive public records, Florida Rule of Procedure 3.852
violates M. Pardo’s constitutional right of access to public
records guaranteed by the Florida Constitution. Furthernore,
Rul e 3.852 violates M. Pardo’ s Fourteenth Amendnent right to
equal protection by creating a separate class, death row
i nmat es, who nust show relevance in order to receive public

records.

ARGUMENTS

ARGUMENT 1
The |l ower court erred in summarily denying several
meritorious clains where an evidentiary hearing was
necessary to resolve the clains
A trial court has only two options when presented with a Rule

3.850 nmotion: "either grant an evidentiary hearing or



alternatively attach to any order denying relief adequate
portions of the record affirmatively denonstrating that
appellant is not entitled to relief on the clains asserted,"”

Wt herspoon v. State 590 So.2d 1138 (4th DCA 1992). A trial

court may not summarily deny w thout "attach[ing] portions of
the files and records conclusively show ng the appellant is

entitled to no relief,"” Rodriguez v. State, 592 So.2d 1261 (2nd

DCA 1992). See also Brown v. State, 596 So.2d 1025, 1028

(Fla. 1992).

STANDARD OF REVI EW To uphold the summary denial of clains
raised in a Rule 3.850 notion, the clains nmust be either
facially invalid or conclusively refuted by the record. Where
no evidentiary hearing was held by the [ower court, the
appellant’ s factual allegations nmust be accepted to the extent

that they are not refuted by the record. Peede v. State, 748

So. 2d 243 (Fla. 1999). Under Rule 3.850 and this Court's well
settl ed precedent, a post conviction appellant is entitled to
evidentiary hearing unless the notion and the files and the
records in the case conclusively show that the prisoner is
entitled to no relief,” Fla R Crim P. 3.850. See also Lenon

v. State, 498 So. 2d 923 (Fla. 1986); Hoffman v. State, 613

So.2d 1250, (Fla. 1987); O Callaghan v. State, 461 So. 2d 1354,
1355 (Fla. 1984). M. Pardo has alleged facts, which, if

proven, would entitle himto relief. Furthernore, the files and
records in this case do not conclusively show that he is

entitled to no relief.

10



A The eval uati ons which found M. Pardo
conpet ent were inadequate and scientifically
unreliable. M. Pardo was inconpetent at the
time of his capital trial.

The clainms related to M. Pardo’s conpetency were
addressed by the lower court in four interrelated clains; (1)
trial counsel failed to request a conpetency evaluation (PC-R
376); (2) failure to investigate underlying cause for M.
Pardo’s insanity (PC-R 378); (3) M. Pardo was inconpetent to
stand trial (PC-R 379); and (4) the nental health experts who
evaluated M. Pardo failed to conduct professionally conpetent
and appropriate evaluations (PC-R 380). For each claim the
| omer court erred in not conducting an evidentiary hearing. The
| omer court essentially denied the conpetency clains hol ding
that the issue was previously addressed by this Court on direct
appeal and rejected citing

M. CGuralnick stipulated that his client was conpetent, and
reiterated that he only wanted a determ nation of insanity.
The court appoi nted experts exam ned Defendant, found himto
be sane, and al so determ ned that he was conpetent to stand
trial. Thus, not only was there no reason for the court to
have ordered a conpetency hearing, but also there was no
prejudi ce to Defendant, as the hearing would not have

benefitted him Pardo v. State, 563 So. 2d at 79 (PC-R 376,
379).

VWi | e undersi gned counsel acknow edges that the claimof failure
to conduct a conpetency hearing was raised and rejected on

di rect appeal, the instant consolidated conpetency clains are
not procedurally barred. What the | ower court’s order
denonstrates is that it conpletely m sunderstood or sinply

ignored the actual issues raised. Wlile it is true that the

11



mental health experts appointed to determ ne insanity also found
M. Pardo conpetent, the actual issues raised were that these
eval uati ons were professionally inadequate, scientifically
unreliable, and that they failed to diagnose clear synptons of

i Il ness. The facts alleged in M. Pardo’s 3.850 notion were
legally sufficient to require an evidentiary hearing on whet her
M. Pardo was conpetent at the tine of trial as well as whether
the mental health evaluations were scientifically adequate to
satisfy the requirenents of due process.

The notion that a defendant nust be conpetent to stand trial is
a bedrock principle of our |egal systemnot just to assure the
def endant of a fair trial but to assure that the entire judicial
procedure has credibility. Sinmply put, if a defendant is
i nconpet ent and cannot assist his attorney in defending hinself,
then the trial can never be considered a fair one. In such a
situation, the defendant suffers and the Constitution suffers.
M. Pardo’s case represents exactly this situation.

Soon after M. Pardo was convicted and sent to death row to
await his execution, blood tests confirmed what should have been
obvi ous to everyone involved in M. Pardo's capital trial. M.
Pardo suffers froma severe thyroid disorder which manifested
itself in physical changes that were apparent to both the
attorneys and nental health experts who worked on M. Pardo's
case. Aside fromthe physical changes that could be seen with
the naked eye, M. Pardo's thyroid disorder was the cause of a

severe nmood di sorder and clinical depression which rendered M.

12



Pardo inconpetent. Although M. Pardo's above-average
intelligence and knowl edge of the crimnal justice system nade
hi m nore than capabl e of understanding the standard questions
whi ch experts use to determ ne conpetency to stand trial, M.
Pardo's illness made it inpossible for himto rationally
under st and the charges he faced and he could not assist in any
meani ngf ul manner in his defense. This of course was vividly
pl ayed out in front of the judge and jury as M. Pardo took the
stand over his attorney's objection and conpletely contradicted
t he defense theory presented to the court. (R 3561). In fact,
M. Pardo testified to the jury that he is not insane and they
shoul d ignore the defense. (R 4205).

A review of M. Pardo’ s testinony reveals that he was
irrational and could not assist in his defense. Despite the
fact that M. Pardo was a police officer, he told the jury that
he has not conmm tted nurder because nurder is the unlawful
taking of human |life, and the people he killed were parasites
and | eeches and not human beings (R 3565,66). Even if in his
own m nd he acted rationally, it cannot be said that M. Pardo
could nmeaningfully assist in his own defense. The record
reveals, quite to the contrary, that M. Pardo underm ned his
own defense at every step. What the record reveals is that M.
Pardo did not truly have a rational understanding of the charges
he faced. Clearly he did not believe his victins were literally
cockroaches that needed to be extermnated. M. Pardo certainly

under st ood that the people he killed were human beings. It is

13



plainly irrational to plead not guilty by reason of insanity,
and then proceed to tell the jury that he disagrees with his own
defense and that he is not insane. (R 3600). M. Pardo left
the jury little choice but to convict himwhen he took credit
for killing the humans he called “dregs of society.” (R 3574).
It was not until the penalty phase, prior to M. Pardo taking
the witness stand, when trial counsel finally stated the

obvi ous; that “M. Pardo’s is inconpetent to understand how his
statements will help or hurt him” (R 4203). Even then, tria
counsel failed to request a full conpetency hearing. What trial
counsel did not know, and what every doctor who was involved in
M. Pardo’s case failed to discover, was that M. Pardo was
suffering froma di sease which caused severe physical and nent al
i npai rnent s.

The nmedi cal evidence linking thyroid disorders and psychosis
has a | ong and well docunented history which pre-dated M.
Pardo's trial. M. Pardo was prepared to present at an
evidentiary hearing evidence of his thyroid disorder, evidence
that he was in fact suffering both physical and nental
mani festations of his thyroid disorder well before the killings
for which he was convicted took place, and evidence that his
trial attorney and all the nental health experts who worked on
M. Pardo's case, should have known of M. Pardo's disease.

The requirenent that a defendant actually be conpetent at the
time of his trial has long been firmy established. A claim of

i nconpetence to stand trial can be proven by the subsequent
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presentation of collateral evidence as to actual conpetency.

Nat haniel v. Estelle, 493 F.2d 794, 796-97 (5th Cir. 1974; Mson

v. Florida, 489 So.2d 734 (Fla. 1986). |Inconpetency can al so be
rai sed as a denial of due process because of the ineffective
assi stance of counsel and/or the nental health experts. Due
process can al so be denied by the court's failure to conduct a

reliable and adequate conpetency proceeding. Pate v. Robinson,

383 U. S. 375 (1966). The evaluations in M. Pardo’s case were
nei ther reliable nor adequate.

A review of M. Pardo’ s trial reveals that there was never any
serious attention paid to whether M. Pardo was truly conpetent
to proceed to trial and assist with his defense. On May 22,
1986, M. Pardo was arraigned, pled not guilty and requested a
trial by jury (R 1161). On March 22, 1988, two weeks before
his trial comenced, and nearly two years after his arrest,
trial counsel for M. Pardo filed a nmotion to rely on the
insanity defense. (R 1433). Upon questioning by the judge,
trial counsel stipulated that his client was conpetent and that
the nmotion only addresses the issue of insanity (R 1439). The
trial judge appointed three mental health experts to "counter
those experts involving the insanity defense" and specifically
stated "I am not going to appoint experts for his conpetency in
vi ew of counsel's announcenent; that he is conpetent to stand
trial™ (R 1440). The court then appointed Dr. Leonard Haber,
Dr. Jacobson, and Dr. MIller to counter the insanity defense.

Id. Although none of the experts were appointed to determ ne
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conpet ency, each of the three experts, as well as the defense
expert, Dr. Marquit, all concluded and testified that M. Pardo
was conpetent to stand trial“ What is nost glaring fromthe
doctors’ reports and their subsequent testinony before the jury
is not that they found M. Pardo to be conpetent, but instead,
despite the unquestionably bizarre and grandi ose expl anati ons
M. Pardo provided, the reports and testinony provide tell-tale
signs of a hornonal and thyroid disorder that were in fact
alluded to but strangely dism ssed with no further
i nvesti gation.
Dr. Sanford Jacobson is a psychiatrist and thus a nedical

doctor. In his report to the trial judge, Dr. Jacobson found
t hat:

[ He] (Pardo) did not appear to be anxious

during the interview but he may be

experiencing nore stress than nmeets the

eye. He noted that he has been | o0sing sone

hair and tal ked about the [ oss of his

nmust ache, sone hair | oss, and the | oss of

part of one of his eyebrows and well (SIC)

as the loss of the hair fromhis arns and

part of his legs. This mght reflect the

acute stressful situation he is in.

At trial, when Dr. Jacobson was questioned by the State
regarding M. Pardo's appearance, he stated: "Well, | would
say at |east superficially, there was nothing unusual about
hi s physical appearance. He was neat. He was clean. He was
tidy. Later on the interview, it became apparent that there
was sonme hair | oss over one of his eyebrows. He pointed out

sone problenms in terms of losing hair in his arns, et cetera.”

4 At no tine was there a “conpetency hearing.”
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(R 3780).
Dr. Syvil Marquit, a psychol ogist, testified on behalf of

M. Pardo stating that he is insane yet conpetent to stand
trial. In his report, Dr. Marquit too noticed tell-tale signs
of a thyroid disorder but had his own un-investigated
expl anati on:

In jail for the last two years there has

been no opportunity for himto pursue his

m ssion. He has let hinself go and becone

flabby all the while thinking, what he wll

do when he gets out. Underneath he may be

covering up his inner turbul ence as he has

started to |l ose hair or his eyel ashes,

eyebrows, and on his arns which may be

synptomati c, possibly, of a condition

called trichotillomania, in which the

victimpulls his hair out. He denies doing

this but on one occasion | saw him

fingering the hair.

Aside fromthe doctors' utter failure to follow up on

obvi ous physical synptonms, the experts sinply made concl usi ons
t hat were based upon nothing nore than specul ation. Had the
doctors followed up on M. Pardo's synptons, and conducted
even a superficial nedical exam nation, it would have been
di scovered that M. Pardo had gai ned over one hundred pounds
while awaiting trial in Dade County, he had a history of
abnormal sl eeping patterns, an unusual |ack of tolerance for
cold, and a history of hair |loss that could have and shoul d
have been discovered in his mlitary nedical records.
Furthernmore, the fact that M. Pardo, an ex-marine and soneone
who prided hinself on his superb physical fitness ball ooned up

in weight while in jail to the point where he certainly | ooked
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obese, and was m ssing patches of his hair, eyelashes and
eyebrows, should have led the nental health experts to request
a conpl ete physical exam nation. Instead, the experts canme up
w th unsubstantiated concl usi ons about how M. Pardo's stress
| evel was affecting his appearance.

At an evidentiary hearing, M. Pardo is prepared to present
expert nedical testinmony that M. Pardo suffered from an
altered nental state secondary to a general nedical condition
of thyroid inpairment which rendered himinconpetent to stand
trial. Because of his serious physical condition, M. Pardo
was i ncapable of rationally assisting his attorney during
trial, and of participating in and nmaki ng any strategic
decisions in his best interest. The result of tria
counsel's stipulation of conpetency, trial counsel's failure
to nove the court for a conpetency determ nation despite the
fact that trial counsel stated on the record that M. Pardo
was not conpetent, and the nental health expert's inadequate
and unprofessional evaluations is that a legally inconpetent
man was capitally tried and sentenced to death. When new
evi dence casts doubt on the previous assessnment relied upon on
di rect appeal that M. Pardo was conpetent to stand trial, as
it does in this case, an evidentiary hearing is clearly
war r ant ed.

Mor eover, there was absolutely no testinony provided, nor
were any factual determ nations nmade, to the effect that the

conpetency determ nation nmade in this case even approxi mat ed
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the fulfillment of the constitutionally-mndated standard:

The trial court at a hearing to determ ne
conpetency to stand trial nust apply the
Dusky test which requires a determ nation
of (1) whether the defendant has a
sufficient present ability to consult with
his | awer with a reasonabl e degree of

rati onal understanding, and (2) whether he
has a rational as well as a factual
under st andi ng of the proceedi ngs agai nst
hi m

Lane, 388 So. 2d at 1025 (quoting Dusky v. United States, 362

U.S. 402 (1960)) (enphasis added). It is beyond dispute that
"it is not sufficient for a trial judge to find that the
defendant is oriented to tine and place and has sone
recol l ection of events." 1d. Nor is the defendant's denmeanor
di spositive of the issue. Pate, 383 U S. at 386. "[T]he

exi stence of even a severe psychiatric defect is not always
apparent to laymen. One need not be catatonic, raving or

frothing, to be [legally inconpetent]."” Bouchillon v.

Collins, 907 F.2d 589, 593-94 (5th Cir. 1990). Such is the
case with M. Pardo. Wile M. Pardo was not catatonic or
incessantly drooling, and while he is indeed intelligent and
know edgeabl e regarding the various actors in the | egal

system his unquestionably bizarre behavior and exceptionally
peculiar beliefs certainly raised the question of M. Pardo's
conpetency. However, when these beliefs and bizarre behaviors
are understood in the context of soneone with a severe thyroid
di sorder, it is apparent that M. Pardo did not have the
sufficient present ability to consult with his trial attorney

and prepare his defense with a reasonabl e degree of
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under st andi ng. Fergquson v. State, 417 So.2d 631 (Fla. 1982);

Thonpson v. Wainwright, 787 F.2d 1447 (11th Cir. 1986).

The posture and conpetency clains raised by Appellant are

simlar to Mason v. Florida, 489 So.2d 734 (Fla. 1986). Oscar

Mason, a death sentenced inmate, raised in a Rule 3.850 notion
a claimthat he was inconpetent at the time of his capital
trial.

Prior to his trial, Mason’s counsel raised doubts to the court
about Mason’ s conpetency. Apparently, Mason was previously
found conpetent during a separate trial for a charge of
attenmpted nurder. Two of the doctors found Mason to be
conpetent to stand trial. Id at 736. Upon appeal, this Court
remanded the case back to the circuit court for an evidentiary
hearing on the conpetency claim This Court found that
because of the proffered evidence of an extensive history of
ment al health problems which trial counsel never uncovered,
and the fact that this history was not considered by the
exam ni ng psychiatrists, “we nust remand for a hearing on

whet her or not the exam ning psychiatrists would have reached
the same conclusion as to conpetency had they been fully aware
of Mason’s history,” 1d.

M. Pardo’s case is on point with Mason. Not only were the
exam ni ng psychiatrists unaware of M. Pardo’ s history of
severe physical and nmental health problens, but their actual
reports and trial testinony reveal tell-tale synptons of M.

Pardo’s illness yet were never diagnosed. The actual
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eval uati ons conducted by the nental health experts were

medi cally and |l egally inadequate.

The Lower Court’s Order

The | ower court’s order denying the clainms related to M.
Pardo’ s conpetency is wholly inadequate in explaining why
these clainms were sunmarily denied. The only “record” cited
by the | ower court is this Court’s direct appeal opinion which
noted that the nental health experts found M. Pardo
conpetent. However, this utterly ignores the factua
all egations that M. Pardo’'s thyroid disorder caused severe
psychiatric defects causing his inconpetency and insanity.
The | ower court’s order ignores the factual allegations that
the nental health eval uations were unreliable and i nadequat e.
Interestingly, the doctor’s reports, in and of thenselves, are
evi dence that the evaluations were legally and nedically
i nadequate. Despite noting numerous physical synptons of a
thyroid disorder, the nental health experts failed to pursue
further investigation. Instead, they sinply specul ate
incorrectly why M. Pardo was suffering from such bizarre
physi cal synptons.

In denying the claimthat trial counsel was ineffective in
i nvestigating the underlying cause of M. Pardo’ s insanity,
the I ower court’s order states that “if a nmedical doctor did
not di agnose a physical disorder, it cannot reasonably be said

t hat counsel was ineffective in failing to further investigate
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t he cause of Defendant’s insanity” (PC-R 378). This
denonstrates the |lower court’s m sunderstandi ng of the issue
and subsequent error in denying this claimwthout an
evidentiary hearing. Instead of offering anything to refute
the factual allegations, the |ower court’s order sinply

i gnores the questions regarding why the nental health experts
(i ncluding a nedical doctor) failed to properly diagnosis

obvi ous synptons of M. Pardo’s thyroid disorder. The
guestion of whether the evaluations were adequate is |ikew se
ignored. The question of whether a severe thyroid disorder
can cause a defendant to be inconpetent and insane is |ikew se
ignored. What the | ower court order does provide is what is
al ready known, that the nental health experts at trial found
M. Pardo to be conpetent. This sinply does not dispose of or
even address the actual clainms raised. Only through an
evidentiary hearing, where conpetent nedical testinony can be
heard, can this claimbe addressed®. Because the files and
records do not conclusively refute this claim and the

appellant’ s factual allegations nust therefore be accepted as

5 The need for an evidentiary hearing on this issue is
cruci al because M. Pardo’s conpetence pervades all aspects of
his trial. Questions such as: Wiy did M. Pardo insist on
testifying over his attorney’ s objections? Wy did M. Pardo
take credit for all nine nurders when evidence existed that
hi s co-defendant has a major, if not dom nant role in the
hom ci des? Wiy did M. Pardo take credit for the nurders of
Sara Musa and Fara Qui ntera when evidence exists that M.
Pardo was not even at the scene of the crinme? cannot be
properly answered unl ess understood within the context of a
defendant suffering from severe physical and nenta
i mpai r ment s.
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true, the |ower court erred by not conducting an evidentiary

heari ng.

B. Failure to Investigate and Challenge M. Pardo’s CGuilt
I n Appellant’s Rule 3.850 notion, it was alleged that M.

Pardo was i nnocent of the hom cides of Sara Musa and Fara
Quintero, two of the victinms for which he was sentenced to
death. Despite the fact that M. Pardo took credit for
killing these two wonen, trial counsel had a duty to
i nvestigate the accuracy of these charges®. This is
especially true because trial counsel believed M. Pardo to be
i nsane and therefore trial counsel had reason to be weary of
his client’s clains.

What has been di scovered in post-conviction investigation is
conpel ling evidence that M. Pardo did not kill these two
wonmen. In fact, alibi and other w tness testinony supports
the claimof innocence. The claimis not refuted by the
record and clearly warrants an evidentiary hearing. At such a
heari ng, post-conviction counsel is prepared to present

w tnesses who can testify to conpelling evidence denonstrating

6 This claimis interrelated with the ineffective
assi stance of counsel claimraised in Argunent 3. Clearly,
trial counsel’s conflicted desire to proceed to trial on all
murder counts affected his ability to i ndependently eval uate
t he actual evidence of guilt. Additionally, M. Pardo’s
i nconpetence |ikewi se affects this claim Specifically, M.
Pardo knew he did not kill these two wonen yet took credit for
their killing. An evidentiary hearing on the conpetency
claims is necessary to understand why M. Pardo took credit
for these nurders.
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M. Pardo’s innocence of these two hom ci des.

Where no evidentiary hearing was held by the | ower court,
t he appellant’s factual allegations nmust be accepted to the
extent that they are not refuted by the record. Peede v.
State, 748 So. 2d 243 (Fla. 1999). Under Rule 3.850 and this
Court's well settled precedent, a post conviction appellant is
entitled to evidentiary hearing unless the notion and the
files and the records in the case conclusively show that the
prisoner is entitled to no relief,” Fla R Crim P. 3.850.

See also Lenon v. State, 498 So. 2d 923 (Fla. 1986); Hoffnman

v. State, 613 So.2d 1250, (Fla. 1987); QO Callaghan v. State,

461 So. 2d 1354, 1355 (Fla. 1984). M. Pardo has all eged
facts, which, if proven, would entitle himto relief. By
denying this claimwthout hearing the factual evidence, the

| ower court erred.

ARGUMENT 2

The | ower court erred in denying a new trial after
an evidentiary hearing on M. Pardo’s Brady claim

In order to obtain relief and prove a Brady violation, M.
Pardo nust prove (1) the evidence at issue nust be favorable
to the accused, either because it is excul patory, or because
it is inpeaching; (2) that evidence nmust have been suppressed
by the State, either willfully or inadvertently; and (3)

prejudi ce nust have ensued. Way v. State, 760 So. 2d 903

(Fla. 2000) (quoting Strickler v. Greene, 527 U.S. 263 (1999).
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I n evaluating prejudice, "a defendant need not denpnstrate
that after discounting the incul patory evidence in |ight of
t he undi scl osed evi dence, there would not have been enough

left to convict." Kyles v. Wiitley, 514 U S. at 434-35.

Rat her, the suppressed information nust be evaluated in |ight
of the effect on the State's case as a whole and the
"I nportance and specificity" of the wtness' testinony.

United States v. Scheer, 168 F.3d 445, 452-53 (11th Cir.

1999). Thus, the focus of whether the suppressed evidence is
prejudicial is found in whether “the favorable evidence could
reasonably be taken to put the whole case in such a different
light as to underm ne confidence in the verdict.” Strickler
v. Greene, 527 U. S. 263 (1999). M. Pardo submts that al

el ements of a Brady violation have been net, and the | ower

court erred by denying M. Pardo a new trial.

St andard of Review. In reviewing a trial court’s evaluation
of the evidence, this Court will not “substitute its view of
the facts for that of the trial judge when conpetent evidence
exi sts to support’s the trial judge's conclusion.” State v.
Huggi ns, 788 So.2d 238 (Fla. 2001); quoting from Jones V.
State, 709 So.2d 512 (Fla. 1998). However, the third prong of
Brady, whether the appellant was prejudiced by the non-

di scl osure of the favorable evidence, is a |egal questions
which is subject to independent appellate review. State v.

Rogers, 782 So.2d at 377 (Fla. 2001); Way v. State, 760 So.2d

25



at 913 (Fla. 2000).

A.  Undi scl osed eight hour video taped statenment of State’s
star witness Carlo Ribera

The undi scl osed evidence which is the subject of the Brady
viol ation was an eight hour video taped statenment made to the
Hi al eah Police Departnent by the State’'s star w tness at
trial, Carlo Ribera. The video tapes depict eight hours of an
interview between a representative of the Hial eah Police
Departnment nanmed Ferm n Rodriguez and Ri bera. The interview
was conducted over a two day period conmmencing on May 6, 1986
and ending May 7, 1986. The tapes culm nate in several
pol ygraph exam nations of Ribera. Shortly before the video
taped statenments were made, Ribera went to the Hialeah Police
Departnent and provided information on crimnal activity by
M. Pardo and Rol ando Garcia. Although originally a
confidential informant, Ri bera becane the centerpiece of the
State’ s case against M. Pardo and Rol ando Garci a.
Utimately, Ribera testified against M. Pardo at trial. As
the | ower court’s order correctly points out, the State
conceded that the video taped statenent was not disclosed to
the defense at trial. (PCR 371).

The video taped statenment was unavail able to the defense for
devel opnent of defense strategy, for use in investigation, and
for purposes of inpeachnment. In fact, the statenent Ri bera

provided to the police contradicts his trial testinony is
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several material ways. It also shows his testinony changed
over time denonstrating coaching by the State. The
undi scl osed vi deos depict the true picture of Carlo Ri bera and
the one that the jury never saw. Aside fromthe nunerous
internal inconsistencies of Ribera's story within the tape,
aside fromthe repeated adnoni shnments by the interviewer
accusing Ribera of lying and in fact pointing out the lies to
Ri bera, aside fromthe bold acknow edgnent of Ribera that he
was not being truthful in his account of what he knew
regarding his association with M. Pardo and Rol ando Garci a,
aside fromthese obvious tools of inpeachnent, the video tapes
serve as a live-action display of Carlo Ri bera' s ponpous
bravado rife with inconsistencies.

Whet her it regarded inpeachnent, devel oping investigation,
preparing for depositions, comunicating trial strategies with
his client, and chall enging search warrants, trial counsel
testified at the evidentiary hearing that he would have
consi dered using any materials provided to him(in this case,
materials that were not provided to him to benefit his

client’. (Supp. PCR 159-60). Thus, this Court’s obligation

‘At the evidentiary hearing, the trial attorney, Ron
Gural nick revealed that he did not view the video tapes nor
the transcripts of the tapes which were provided to him by
under si gned counsel. Undersigned counsel provided M.

Gural nick the tapes and transcripts nore than three weeks
prior to the hearing. Furthernore, in hope of avoiding any
such probl em undersigned counsel brought this matter to the
court’s attention over a nonth prior the hearing during a
status conference. Following this court’s explicit
instruction, undersigned counsel spoke with M. Gural nick and
conveyed the court’s wishes that he view the tape prior to the
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to i ndependently review whether M. Pardo was prejudiced by
the State’'s suppression goes well beyond the inpeachnent of
Carlo Ribera with the nunerous lies told by Ribera in the

vi deo tapes when conpared with his trial testinony. |In fact,
as the progeny of case law foll owi ng Brady nakes clear, this

Court nmust focus on the reliability of the outcome as a whole.

B. The Lower Court’'s Order
The lower court’s order is inadequate in explaining why

the Brady claimis denied. After citing the case law in which
Brady clains are to be evaluated, the [ ower court’s order
essentially denies the claimbecause “trial counsel had
sufficient evidence that Ribera was a |liar, and since the
Def endant insisted on testifying that he commtted the
murders, it cannot be said that the tapes could have placed
the whole case in such a different [ight as to underni ne
confidence in the verdict.” (PCR 373).

The rationale behind the Order ignores the numerous ways in

whi ch the suppressed evidence was material. By focusing on

evidentiary hearing. M. Gural nick responded that he would do
so. Thus, undersigned counsel followed the court’s directions
and cannot be faulted for M. Guralnick’s failure to watch the
video taped statenents. Certainly, M. Pardo should suffer no
prejudice fromthis matter. Additionally, in an abundance of
caution, undersigned counsel noved for a continuance so that
M. Gurlanick could view the tapes, as well as request that

M. Guralnick view the tapes in open court since the tapes
were already admtted in evidence at that point in the
evidentiary hearing, both requests were deni ed(Supp. PCR 142).
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the notion that trial counsel already had “sufficient evidence
that Ribera was a liar,” the lower court fails to exam ne the
materiality of the suppressed video tapes. The very notion
that trial counsel had “sufficient” evidence in which to

i npeach Ri bera would seemto indicate that there was enough
evi dence presented at trial that denonstrated Ri bera was not a
credible witness. To the contrary, the evidence the State
presented through Ri bera was crucial to the State’'s theory at
trial that M. Pardo was a drug deal er who was ripping off

ot her dealers. Furthernore, trial counsel was entitled to

receive all inpeachment material fromthe State, not just

sufficient inmpeachnent evidence. |In Cardona v. State, 826

So.2d 968 (Fla. 2002), when confronted with an argunent from
the State that wi thheld evidence woul d have only been

cunul ative i npeachnent evidence, this Court rejected that
notion holding that the analysis should turn on the
significance of the inpeachnment. (“We conclude that the
reports of the undi sclosed interviews contain materi al

i nconsi stenci es on several key points not addressed at trial

t hat could have seriously underm ned Gonzal ez’ credibility”).
ld at 974. Furthernmore, the “fact that a witness is inpeached
on other matters does not necessarily render the additional

i npeachment cunulative.” Id citing United States v, Rivera

Pedin, 861 F.2d 1522, 1530 (11" Cir. 1988). Simlarly, M.
Pardo was prejudiced by the State’s wi thhol ding of the Ribera

video tapes in several significant areas that the | ower court
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sinply ignored.
M. Pardo submts that materiality can be found in the
followi ng areas. Each area, both independently and

cunul atively, provides sufficient prejudice to warrant relief.

1. Gounds to challenge the search warrant

Had the video taped statenment of Carlo Ribera not been
suppressed by the State, M. Pardo’s trial counsel would have
had the tools to successfully nove to suppress prejudicial
evi dence obtained as a result of the interview and subsequent
search warrant obtained follow ng the interview The vi deo
t apes taken as a whole make it clear that the goal of the
entire interview and subsequent pol ygraph exam nations was to
get Ribera to pass the tests so that a search warrant coul d
be obtained. In fact, immediately follow ng the | ast
pol ygraph exam nation, the search warrant for M. Pardo’ s hone
was prepared and executed. As a result of the search on M.
Pardo's apartnment, nunmerous itens were recovered and
ultimately presented to the jury, including: M. Pardo's diary
(R 2305), which was introduced into evidence (R 2307);% a
Pol aroi d canera; portions of carpeting and projectile
fragments which "corroborated” what Ribera had told | aw

enforcement were seized (R 2334-35); a credit card bel onging

8Entries fromthe diary were thereupon elicited by the State
t hrough Detective MacArthur (R 2310-21; 2367).
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to Luis Robledo (R 2337-39); newspaper clippings discussing

t he di scovery of the bodies of Mari o Amador and Roberto

Al fonso (R 2341-43); newspaper clippings discussing the

mur der of M chael MIlot (R 2343-44); police badges and
identification cards belonging to M. Pardo (R 2345-47); a
police radio and wal kie-talkie (R 2348). Nunerous

phot ographs of M. Pardo's home were al so described, including
a photograph of mlitary fatigues (R 2353), docunents from
New York City police reports (id.), a safe (R 2356); and
portions of a door with "what appears to be projectile danmage”
(R 2358).

What the video tapes reveal is the exact opposite of a
search for the truth by |aw enforcenent. Had the truth been
the goal, the interview would have been term nated when it
becanme utterly apparent that Carlo Ri bera was a liar, and was
telling one whopping tale after the next. The tapes provide a
vivid and col orful display of the exam ner, Ferm n Rodriguez,
repeatedly catching Ribera in his |lies and fairly tales.

Thr oughout the interview, Ri bera could not renmenber inportant
information and filled in the blanks with information that had
been provided to himby the Metro-Dade police officers who
spoke with him previously. For exanple, when describing the
Robl edo homi ci de, Ribera states that M. Pardo "goes into the
room okay. | thought it was upstairs. Metro Dade police
officer says no it's a one floor, it's not two floors, so |

i mgi ne they went into the bedroom"” As Ri bera spun his

31



story, Rodriguez, at one point, told him"you' re getting your
ass in a bind because you're lying to ne. I'mtelling you,
your catching yourself in lies."” Rodriguez then chall enges
Ri bera on his changing stories as to the relative roles that
M. Pardo and M. Garcia played, finally telling Ri bera
"you're not being 100 percent." Rodriguez further states that
| don't need the polygraph instrument to tell you that you're
not being 100 percent truthful with me" and that "this thing
here is not going to fly the way that you' re being. You
better level with ne. You need help now W are wlling to
give you a hand but we don't like to be stroked either.™

Ri bera acknow edged that he "needed a hand"” because ot herw se
he woul d not be talking to the police. Ribera states that he
was "possibly confused"” and Rodriguez tells him"I will be
nore than happy to help you out” and hel p him get
"unconfused." Rodriguez goes on to adnonish Ribera, telling
hi mthat "you cannot be confused when you go take a pol ygraph
because renenber what | told you, you go down the tubes."”
Agai n and again Rodriguez had to warn Ri bera about |ying; for
exanple, he tells Ribera "Why do | have to drag this out of
you? |If | have to drag stuff out of you it gets worse. You
know what | am saying? | mean, you know, | wasn't born
yesterday." Rodriguez goes on: "Stop the bullshit. Stop the
punches. Tell nme the truth. Do you understand where |'m
comng from' | speak English just |ike you do.”" He tells

Ri bera to "take it like a man" and that "I"'mwlling to |listen
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cause | want to help you pass the polygraph. But the only way
that | can do that you got to |level with ne. And you know what
you' ve been doi ng, you've been playing the violin for the past
two and a half hours, and you know it cause |I knowit." He
then tells Ribera that he's on "his side" and is not trying to
“hurt hinl and that if he did not care about Ri bera, "I would
have tested you about two and a half hours ago, | would have
said you flunk, Carlo, get the hell out of ny way.” (See

Def ense Exhibit E).

The interview was never term nated because the truth was not
the goal. Any reliance on information gathered from Carlo
Ribera is clearly in reckless disregard for the truth when
seen in |ight of these suppressed video tapes. Undoubtedly,
the contents of these tapes woul d have been cannon fodder for
a suppression notion as to the evidence garnered as a result
of a search obtained with insufficient probable cause. Franks

v. Delaware, 438 U. S. 154 (1978); Thorpe v. State, 777 So. 2d

385 (Fla. 2001). The affidavits were based nostly on
information supplied by Ribera with no stated good faith basis
for believing the information. As the tapes make perfectly
clear, Ribera was extensively coached, told how to take the
test, provided with the test questions, and failed nunerous
times. The sane questions were repeated over and over again
until such tine as the tests produced a "positive" result,
thus giving the police and the State the inpetus to finalize

the search warrants they so desperately needed.
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The affidavit in support of probable cause for the search
| acked probabl e cause and the results of the search shoul d

have been suppressed. Giffith v. State, 532 So. 2d 80 (Fl a.

1988); State v. Bogard, 388 So. 2d 1296 (Fla. 1980).

Moreover, the affidavits fail to detail the nunerous

i nconsi stent statenents that Ri bera gave, including his
suggestions that the detective help him"renenber" as well as
the detective's offers to "hel p" Ribera "renmenber” informtion

with the goal of passing the polygraph. State v. Van

Peiterson, 550 So. 2d 1162 (Fla. 1989). In light of the fact
that Ribera's information was the primary basis for probable
cause, any attenmpt to excise the unreliable information
provided by Ri bera would | eave a facially insufficient

probabl e cause affidavit. lllinois v. Gates, 462 U. S. 213

(1983). O course, this is why the police spent hour after
hour with Ri bera, giving himdetails, "helping" himrenmenber,
and conducting test until he "passed." Taken as a whol e,
the video tapes of Ribera are so checkered by internally
inconsistent lies, fairy tales, deceptive self portrayals, and
persi stent beratings by the exam ner accusing Ri bera of lying
that no judge would have issued an arrest warrant know ng that
this man was the main source of information

Aside fromthe video tapes being invaluable in terns of
chal  engi ng the search warrants, the initial search warrant
dated May 7, 1986 contains the follow ng assertion: “Mst of

the details about the hom cides that the source knew were
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never released to the nedia and were not published or
broadcast in any press or nedia accounts of the crines.” (See
Def ense Exhibit K - Affidavit for Search Warrant). Not only
is this assertion in reckless disregard for the truth but it
is flatly contradicted by Ribera’s own statenment in the
suppressed video tapes where Ribera clains to have actually

| earned about Fara Quintero and Sara Miusa’'s death from

wat ching the news on television. Whet her sufficient
probabl e cause still exists if this portion of the affidavit
is excised is not the question, what this court nust consider
is the effect the suppressed tapes had on the outconme of M.
Pardo’s trial. Clearly none of the information provided by
Ri bera shoul d have been considered as truthful or trustworthy
due to his incessant |lies and story telling. Additionally,
the fact that the suppressed video tapes contain statenents
that outright contradict assertions in the affidavit would
have provided trial counsel with another avenue to chal |l enge
the search warrant and nove to suppress the evidence obtained
by the police.

2. I npeachnent of Ribera at trial

The i nconsistencies found between Ribera’ s trial testinony
and his statenments in the suppressed video tapes range from
the trivial to the highly material. Beginning with the
trivial, at trial, Carlo Ri bera, testified that he only
reached the tenth grade and attended M am Springs Senior High

School. (R 2156). However, in the taped interview he
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states first that he graduated from Hi al eah H gh School, then
states that he says he only reached the 11'" grade and took his
GED. (Defense Exhibit E). Anot her inconsistency appears in
where Ri bera says he first met M. Pardo. At trial he states
that he met M. Pardo at a christening. ( R 2161). However,
on the tapes Carlo Ri bera describes in detail how Manny Pardo
and Rol ando Garcia had cone into the Rai nbow Video store to
offer their services as “hit nen” or “collection agents”. On
the video tape, Ribera states that the owner of Rai nbow Vi deo
and many of its custoners were involved in the drug trade but
that Ri bera did not work there but nerely hel ped out. Thi s
sort of deception begins to further support the State’'s theory
that M. Pardo was just trying to rip off drug deal ers, even
t hough at trial Ri bera makes hinself out to be an
i nsignificant enpl oyee. “1 was a clerk. | rented novies
out and received novies in, ” Ribera states (R 2157). M .
Ri bera al so wai vers about whether M. Pardo or M. Garcia
showed himthe pictures of the victins. At times he states
that M. Pardo showed himthe pictures of the victins during
many visits to M. Pardo’s house. Yet, at other tinmes he
states that he never really spoke with M. Pardo and that he
(Ri bera) was not allowed into M. Pardo’s hone. (Defense
Exhi bit E).

There are further inconsistencies which strike at the heart
of this case. M. Ribera lies about where he first saw the

stolen credit cards taken fromthe nmurder victins. At one
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poi nt he states that he first |learned of the credit cards

t hrough Ms. Musa and Ms. Quintero. He saw themw th the
cards at their apartnent. At another point, he states he
first saw the cards at M. Pardo’s hone, with Rol ando Garcia
and M. Pardo showing themto him

I mportantly, Ribera tells inconsistent accounts of who was
the actual shooter. On the tapes after stating that M.
Garcia was the brains of the duo and M. Pardo the killer,

Ri bera flip-flops and states in another portion of the tapes
that M. Pardo was the brains and M. Garcia the killer.

Anot her inportant inconsistency lies in where Ribera |earned
of the Musa and Quintero nurders. At one point, he clains he
| earned of themthrough the television® Yet, at another he
claims he was shown pictures of the dead wonen by Rol ando
Garcia and M. Pardo.

Aside from Ri bera’ s inconsistencies, there is his
appearance. Ribera is seen sniffling and snorting, blow ng
hi s nose, wheezing through a great portion of the eight hours
of tape. Then, during some of the testing he mainly falls
asl eep. Additionally, Ribera is constantly berated by the
interviewer for lying, and even warns himon nunerous

occasions that he will fail the polygraph test. Trial counsel

9 I nterestingly, Ribera clained on the video tapes not
to really know the victins Sara Miusa or Fara Qui ntero enough
to tell them apart, but he was then able to identify how the
roons in their apartnment were decorated and he knew t hat they
were killed because he recognized the scene at their apartnent
on the TV new broadcast that reported their deaths.
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coul d have used Ribera’s bizarre behavior on the video tapes
to chall enge whet her Ribera was actually inpaired from drug
use or com ng down fromdrug use during the time of his
statenent to the police.

The video tapes al so serve as strong inpeachment by
denmonstrati ng how Ri bera’s know edge evol ved and becane nore
specific over tinme. For exanple, at trial, when asked about
the type of car that “El Negro”, one of the victins, drove |,

Ri bera definitively states that is was “[A] black O dsnobil e,

t wo-door, black with a half tan top.” (R 2198). On the

vi deot apes, referring to El Negro’'s car, Ribera stated that he
could not recall if the car was a black Cadillac, Buick or

O dsmobile. (Exhibit E). Ribera was obviously extensively
coached and fed information for his trial testinony. Wen a
particular witness is crucial to the State' s case, evidence of
coaching is especially material to that witness's credibility.

Cardona v. State, 826 So. 2d 968, 981 (Fla. 2002). See

Rogers, 782 So. 2d at 384. In M. Pardo’ s case, whether

Ri bera was coached on what type of car a victimdrove should
not be the focus. The focus is that Ri bera was coached on at

| east sonme testinmony. This opens the door for the trial
attorney to exam ne how else the witness has been coached by
the State. When | ooking at the video tapes and conparing them
with Ribera s trial testinmony, it is clear that Ri bera has
changed from a boastful, fearless, big shot with many

connections in the drug world who was asked by M. Pardo and
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Rol ando Garcia if they had any contract “hit” work for them
to the portrayal that the jury saw as a fearful, struggling,
i nsignificant man who was taken under by the allure of M.

Pardo and Rol ando Garcia' s life as drug dealers and hit nen.

3. lnvestigation, defense strategies, and comuni cati ons

with M. Pardo

As descri bed above, the undi scl osed video tapes statenent of
Carl o Ri bera contained a wealth of information clearly
favorable to the defense. Per haps the nost insidious aspect
of the State’ s suppression of Ribera’ s statenent is how the
defense was deeply inpaired in exploring various options and
investigations for the trial defense. The State’ s suppression
of the Ri bera video tapes not only directly underm ned
confidence in the outcome of M. Pardo’s trial rendering it
unreliable, but also underm ned what could have been. As the
case |l aw makes clear, “[c]ourts should consider not only how
the State’s suppression of favorable information deprived the
def endant of direct relevant evidence but also how it
handi capped the defendant’s ability to investigate or present

ot her aspects of the case.” Rogers v. State, 782 So.2d at 385

(Fla. 2001). Had the tapes been disclosed to M. Pardo, his
trial attorney would have had nmany new avenues to pursue in
whi ch he coul d have defended his client.

As the testinmony and ot her evidence reveal ed at the

evidentiary hearing, the reliance on the insanity defense was
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very late in M. Pardo’s case. It was not until nearly two
years after trial counsel began his representation of M.
Pardo that he decided on the insanity defense. (Supp. PCR 143).
As the court records indicate, it was not until M. Gural nick
noticed bizarre changes in M. Pardo’s appearance that he
requested a psychol ogist to evaluate M. Pardo.'® Had the
vi deo tapes not been suppressed by the State, a reasonable
doubt strategy could have been successfully pursued. !
Unfortunately, trial counsel was denied the ability to make an
informed trial strategy by the State’ s suppression of materi al
evi dence.

Undoubtedly, M. Pardo hurt his case by taking the w tness
stand. Although he made it clear to the jury what his

notivation was in claimng to kill all nine victims, he also

10 't appears M. Gural nick, despite his years of
experience, was confusing insanity at the time of the crine
with conpetency to proceed to trial. It is not clear why it
took two years and physical changes in M. Pardo’s appearance
for M. Guralnick to conclude that M. Pardo was insane at the
time of the crimes. M. Pardo pled in his 3.850 notion that
he was i ndeed inconpetent at the tinme of his trial due to a
severe nood di sorder which was caused by a serious physical
illness; hypothyroidism The doctors appointed by the court
to opine on M. Pardo’s insanity commented on the tell-tale
signs M. Pardo displayed of a thyroid disorder but the
eval uati ons were all unprofessional and inconpetent because
t hey speculated as to why M. Pardo had these physical changes
but all doctors missed the obvious physical illness from which
M. Pardo suffered. The |ower court denied M. Pardo’s
conpetency claimw thout an evidentiary hearing.

11 Despite M. Guralnick’s testinony that this was not a
reasonabl e doubt case, (Supp. PCR 144) the history of co-
def endant Rol ando Garcia’s case belies this assertion.
Despite the evidence being no nore conpelling against M.
Pardo, M. Garcia is today a free nan.
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made it clear what his notivation was in taking the w tness
stand (R 5363). Essentially, M. Pardo was di smayed at the
lies he perceived Carlo Ribera was telling the jury and he
wanted to set the record straight. Despite the fact that
trial counsel did attenpt to inpeach Carlo Ri bera, he was

deni ed the strongest evidence available in which to show the
jury that Ribera was not to be believed on anything that cones
fromhis nmouth. Had trial counsel had the suppressed video

t apes, he could have used the strength of that inpeachnment
tool to discuss with his client why taking the w tness stand
was unnecessary because the jury would not find Ri bera
credible. Once again, M. Pardo was denied this option by the
State’ s suppression of evidence. Furt hernore, as evidence
presented at the hearing denonstrated, trial counsel hired an
investigator to reveal as nmuch information on Carlo Ri bera as
he could find. (Supp. PCR 146) Considering that the pre-tri al
strategy of the defense prior to relying on the insanity

def ense included investigating the credibility of the State’'s
star witness, and this strategy continued at trial with
counsel’s cross exam nation of Ribera stressing that Ri bera
was an “unadulterated liar” (R 2251), it cannot be said that
the State’s suppression of the nost conpelling inmpeachnment
tool did not effect the entire defense in a manner that
utterly underm nes confidence in the outcome. Put another
way, the State’'s suppression affected pre-trial strategy,

deposition inquiries, investigations of State w tnesses

41



i ncluding | aw enforcenent, communi cations between attorney and
client, and ultimately trial strategy and actual tactics used
during the trial.

Despite the fact that M. Pardo took the stand and want ed
credit for killing the nine individuals he was charged with
killing, this does not | essen the prejudice which ensued by
the State suppressing the Ribera video tapes. A Brady claim
cannot be di sposed of sinply because of other sufficient
evidence of guilt. As noted above, when eval uating prejudice,
"a defendant need not denonstrate that after discounting the
i ncul patory evidence in |ight of the undisclosed evidence,

t here woul d not have been enough left to convict." Kyles v.
Whitley, 514 U S. at 434-35. Rather, the suppressed

i nformation nust be evaluated in light of the effect on the
State's case as a whole and the "inportance and specificity"”

of the witness' testinony. United States v. Scheer, 168 F. 3d

445, 452-53 (11lth Cir. 1999). See Hoffman v. State, 800 So. 2d

174 (Fla. 2001), (this Court ordered a new trial based on a
Brady violation despite the fact that there was evidence of
guilt including a confession by the defendant).

The prejudice emanating fromthe State’'s failure to
di sclose the Ri bera tapes pervades all aspects of the two
years from M. Pardo’ s arrest through the trial. Had trial
counsel been provided with these bonbshell video taped
statenents of the State’s nost inportant trial w tness,

everything from deposition questions to defense strategies
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woul d have been different. Under the unique circunstances of
M. Pardo’s case, it cannot be said that justice has been
served and a reliable outcome was achi eved when t he npst
dammi ng pi ece of evidence against the State’'s star wtness was
not disclosed to the defense.

M. Pardo submits that all three prongs of Brady are net and

a newtrial is warranted. I n Cardona, this Court made cl ear
t hat when the State violates the principles of Brady, reversal
in such cases is not to punish society by granting relief,
instead, the overriding factor nmust remain the integrity and
fairness of the judicial process. The principle necessitating
reversal when the State fails to disclose to the defense

mat eri al favorabl e evidence was espoused in Brady itself:

The principle ... is not punishnment of

soci ety for m sdeeds of a prosecutor but
avoi dance of an unfair trial to the
accused. Society wins not only when the
guilty are convicted but when crimna
trials are fair; our system of the

adm ni stration of justice suffers when any
accused is treated unfairly. ... A
prosecution that w thhol ds evi dence on
demand of an accused which, if made
avai l abl e, would tend to excul pate him or
reduce the penalty hel ps shape a trial that
bears heavily on the defendant. That casts
the prosecutor in the role of an architect
of a proceeding that does not conmport with
standards of justice ....

Cardona v. State, 826 So. 2d 968 (Fla. 2002).

ARGUMENT 3
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The Lower Court Erred in Denying M.

Pardo’s Claimof Ineffective Assistance of

Counsel Followi ng an Evidentiary Hearing

In order to obtain relief under a claimof ineffective

assi stance of counsel, Appellant nmust show that trial
counsel s performance was deficient; and that the deficient
performance prejudiced the defense. Appellant nust prove that
trial counsel’s errors were so serious that Appell ant was

deprived of a fair trial, a trial whose results are reliable.

Strickland v. Washington, 466 U.S. 668 (1984); Wlkes v.

State, 813 So.2d 12 (Fla. 2002).
St andard of Review |neffective assistance of counsel cl ains

present a m xed question of |aw and fact subject to plenary

review based on the Strickland test. This requires an

i ndependent review of the trial court’s |egal conclusions,
whil e giving deference to the trial court’s factual findings.

St ephens v. State, 748 So.2d 1028 (Fla. 1999).

A. FAI LURE TO SEEK SEVERANCE OF COUNTS.

M. Pardo and co-defendant Rol ando Garcia were charged
with various offenses set forth in a nineteen (19) count
i ndictnent in Case Number 86-12910 (R 1-15a). An anended
i ndi ctnment raising the charges to twenty-four (24) counts was
filed thereafter filed (R 16-34a), charging M. Pardo and M.
Garcia with: first-degree nmurder of Mario Amador (Count 1);

first-degree nmurder of Roberto Alonso (Count 11); robbery of
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cocaine from Mari o Amador (Count 111); unlawful possession of
a firearmwhile engaged in the felony of first-degree nurder
and/ or arnmed robbery (Count IV); first-degree nurder of Luis
Robl edo (Count V); first-degree nurder of Ul piano Ledo (Count
VI); armed robbery of a wallet and its contents from Luis
Robl edo (Count VII); unlawful possession of a firearmduring a
fel ony of murder and/or arnmed robbery (Count VIII); first-
degree nmurder of Sara Musa (Count |X); first-degree nurder of
Fara Quintero (Count X); arnmed robbery of Sara Miusa (Count
Xl'); armed robbery of Fara Quintero (Count Xl 1); unlawf ul
display of a firearmwhile commtting a felony (Count Xl 11);
first-degree nmurder of Ranmobn Alvero (Count XIV); first-degree
mur der of Daisy Ricard (Count XV); unlawful possession of a
firearmduring a felony (Count XVI). Counts XVII through XVIV
names only Garcia (R 25). An indictnment was filed in Case
No. 86-14719 on June 11, 1986, charging M. Pardo and M.
Garcia with the first-degree nurder of Mchael M Il ot (Count
); and unl awful possession of a firearmwhile engaged in a
crim nal offense.

At a pretrial hearing on Feb 2, 1988, trial counsel
announced that "[w] e have notions to sever counts and
def endants” (R 1405). At a hearing on March 24, 1988, the
State indicated that it did not object to severing the
Musa/ Qui ntero counts (R 1525), acknow edgi ng that those two
cases are "a closer question” and "it's too close a call a

question to allowit in a joint trial" (R 1528). The trial
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court then granted severance of the Miusa/ Quintero cases as to
M. Garcia (who, at that point, was already severed from M.
Pardo's case) (R 1530-31). M. Pardo's counsel adopted
Garcia's severance of counts notion, which the court granted
by severing counts 9 through 13 (R 1577). The fact that the
nunmer ous hom ci de charges which M. Pardo and co-defendant
Rol ando Garcia faced were unrel ated has al ready been addressed
by this Court in Rolando Garcia s direct appeal. There, this
Court made clear that “there was no tenporal or geographical
connection to link these crines in an episodic sense.” @&rcia
v. State, 568 So.2d 896,899 (Fla. 1990).

In the mddle of jury selection at M. Pardo's trial,
def ense counsel inexplicably changed positions, w thdraw ng
his previous notion regarding the severance of counts (R
1840), agreeing that the Miusa/ Quintero cases, as well as the
MIllot case, were to be tried together (R 1840-41). It was
this decision to go to trial on all counts which rendered
trial counsel ineffective. This decision was unreasonable and

prejudicial to M. Pardo’s right to a fair trial.

1. The Evidentiary Hearing
The | ower court granted an evidentiary hearing regarding
trial counsel’s decision to not seek severance of the various
counts. The trial attorney, Ron Guralnick, testified that he
had a reason for wanting to go to trial on all nurder counts,

even though the State did not object to the severance. The
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| ower court’s order paraphrases trial counsel’s reasoning:
“The odds of proving reasonabl e doubt in each case was renote.
The jury would be nore likely to believe an insanity defense ,
gi ven the nunber of victins. |If the defense worked, the

Def endant would be a total winner.” (PCR 374). The | ower
court went on to reject the claimthat counsel was ineffective
because trial counsel had a reasonable strategy for wanting to

go to trial on all counts.

2. Not all Strategic Reasons are Reasonabl e or

Credi bl e

The rationale provided by trial counsel and accepted by
the | ower court appears reasonable only when taken out of
context from what occurred prior to trial. Trial counsel’s
duty was to zeal ously advocate for his client as to each
charge, not seek the nobst efficient strategy. As the evidence
at the evidentiary hearing indicated, representing M. Pardo
effectively was financially destructive for trial counsel.
What the | ower court ignored in its order and what tri al
counsel could not explain was the Mdtion to Wthdraw that was
found in trial counsel’s file. The notion was never filed for
unexpl ai ned reasons and nakes clear that trial counsel knew he
could not represent M. Pardo on all counts. Introduced as
Def endant’s Exhibit N, trial counsel acknow edges authori ng
the follow ng notion:

COMVES NOW Counsel for the Defendant, MANUEL PARDO, who
hereby nmove to withdraw as Defendant’s Counsel herein for the
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reasons set forth bel ow
1. VWhen first retai ned by Def endant, neither Counsel
nor Defendant knew how many counts of nurder and
related offenses his client would be charged
wit h.

At that time, Counsel had no idea how nany
State’s W tnesses there would ne nor how
conplicated the case woul d be.

2. Counsel was retained by his client for a
nom nal fee at best, considering the nunber
of charges and witnesses in this case as
well as the conplexities of this case.

3. Def endant was indicted under two (2)
separate indictnments with 7 Counts of Murder
in the First Degree as well as a host or
rel ated charges.

4. The State has nanmed over one hundred and
thirty witnesses a major portion of which
are outside of the State of Florida.

5. The deposition of the lead investigator
al one in these cases has been continui ng for
about thirty hours and is not yet conpl eted.

6. The trial will take a m ni num of one nonth.

7. Counsel has made an earnest effort to continue to
represent his client but cannot do so wthout
further fees generated in the case or he wll
virtually have to cl ose down his practice.

8. In an effort to continue representing his client,
Counsel has mde a notion to be specially
appoi nted by the Court as Special Public Defender
in order that he be enabled to be paid the
statutory fees for the cases filed against his
client, but the County Attorney's Ofice has
opposed this notion.

9. One fact is certain, Counsel cannot possibly

def end t hi s Defendant on what amounts to a pro
bono basis because to do so would virtually
destroy his | aw practice.

11.(SIC) This is a case of unusual circunstances and
the County is unreasonable in its opposition to
Counsel Mdtion to Appoint him as Speci al
Publ i c Def ender .

At the evidentiary hearing, M. Guralnick stated that
severing the counts was inconpatible with the insanity defense

because in trying all the counts together he hoped he could
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persuade the jury to believe that M. Pardo had been i nsane for
all the episodes. He felt that if the nurders were tried
separately, it wuld be difficult to persuade all of the
different juries of M. Pardo’ s insanity. This rationale is
sinply not credible. The reality is that if one trial would
cause M. GCuralnick to practically close down his practice,
i mgi ne the burden several trials would be to M. Guralnick’s
| aw practice. It is worth re-stating trial counsel’s own
| anguage from his nmotion to withdraw: “One fact is certain,
Counsel cannot possibly defend this Defendant on what anounts to
a pro bono basis because to do so would virtually destroy his
| aw practice.” Surely, several trials were sinply not an option
for M. Pardo because M. Cural nick had already realized it was
not econom cal ly feasible.

The | ower court chose to ignore M. CGuralnick’s Mdtion to
Wthdraw that was never filed prior to trial. Obvi ously
sonet hi ng changed that allowed M. Guralnick to represent M.
Pardo wi thout “destroying his |law practice.” The |ower court
sinply accepts trial counsel’s sinplistic reasoning wthout
exam ning its reasonabl eness. Furthernmore, the |ower court
m sstates trial counsel’s reasoning in a critical way, the | ower
court’s order paraphrases trial counsel reasoning that “the jury
woul d be nmore likely to believe the insanity defense, given the
nunmber of victims.” (PCR 374). This rationale is not supported
by the record. What trial counsel said was

All the separate counts of nurder that had been filed
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against him if | had tried themeach individually, |
mean, his chances of wi nning every single one of them
with the evidence they had, you would have a better
shot a winning the lottery. So it was my opinion that
with an insanity defense, if they' re all joined in one
case, that if the jury believed the he was insane

t hen he was a total w nner.(Supp. PCR 233).

Trial counsel did not testify that the jury was nore |ikely
to believe the insanity defense if there were a greater nunber
of victins. Even if the |ower court accepted this prem se as
part of trial counsel’s strategy, it does not rationally follow
killing nine people does not nmake a defendant nore likely to be
i nsane than killing one person. The | egal test for insanity does
not take into consideration the nunber of victinms. Only through
adequat e expert evaluations and conpetent testinony before a
jury can insanity be established. The reality behind tria
counsel’s decision to go to trial on all counts is bound to
trial counsel’s financial inability to represent M. Pardo in
numerous trials. Trial counsel was barely being paid for
representing M. Pardo at his single capital trial, it would
have taken several mobnths to prepare for and participate in
several capital trials. Wthout funds fromthe county, and with
M. Pardo’ s inability to pay his |lawer even close to the going
rate for his services, trial counsel was in no position to
represent M. Pardo in nunmerous trials.

Anewtrial is warranted because trial counsel’s decision to
proceed to trial on nunmerous unrelated crimes was unreasonabl e

and prejudicial. M. Pardo’ s case becane a financial quagmre

for trial <counsel causing trial counsel to nmke tactica
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deci sions that were unreasonable and detrinmental to M. Pardo.
Additionally, the | arge nunber of underlying charges along with
the nine murder charges was difficult for the jury to fairly
evaluate. In fact, this Court reversed M. Pardo's co-
defendant's convi ctions because "[Db] ased on the evidence in the
record, we concl ude that conbining the effect of the all egations
and the evidence of the nunmber and nature of the crines did not
"pronmote a fair determnation of the defendant's guilt or
i nnocence of each offense.'... We also note the difficulty that
trying these conbi ned charges nust present to a jury." @rcia
v. State, 568 So.2d 896, 901 (Fla. 1990). The sane prejudice
whi ch underm ned Rol ando Garcia's trial consequently prejudiced
M. Pardo. The fact that M. Pardo's trial counsel withdrew his
notion to sever the counts does not alleviate the confusion to
the jury nor does it "pronote a fair determ nation of the
def endant's guilt or innocence of each offense.” A newtrial is

war r ant ed.
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Argument 4

The | ower court erred by denying M. Pardo
access to public records. Fla. Statute 8§
119.19 and Fla. R Crim P. 3.852 (1998) is
unconstitutional on its face and as applied
to capital post-conviction litigants.

A. Public Records Requests and 1998 Interl ocutory Appeal

The history of M. Pardo's public records litigation has
been conpl ex. Nunmerous records fromthe State Attorney's O fice
whi ch prosecuted M. Pardo, as well as from | aw enforcement
agencies involved in the investigation of M. Pardo, were not
disclosed in the early 1990's due to the pending re-trials of
co-defendant Rolando Garci a. Thus, the public records
litigation was essentially on hold for approximately seven
years. Mor eover, the procedures for requesting and obtaining
public records in capital cases was conpl etely overhaul ed during
the time period in which M. Pardo was seeking his records,
whi ch al so contributed substantial delay and confusion to the
process.

After nunmerous court hearings regarding public records
requests from M. Pardo, and subsequent objections fromvarious
agencies, the lower court, on June 18, 1998, granted the
obj ections and notions for protective orders from

a. Metro-Dade Police Departnent

b. City of Mam Police Departnent

c. Florida Departnment of Corrections

d. State Attorney's Ofice for the 15th Judicial Circuit
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e. Florida Departnment of Law Enforcenment
f. Clerk of Court, 11th Judicial Circuit
g. Florida Department of Hi ghway Safety & Mtor Vehicles

The | ower court found that “the requested materials have not

been shown to be relevant, and the Court wll therefore not
address the issues of overbreadth or burdensoneness.” (IAR
1192-1219).

On July 21, 1998, M. Pardo filed an interlocutory appeal to
this Court regarding the denial of access to public records by
the lower court in the case'? That appeal was pending until
January 18, 2000, when it was dism ssed w thout prejudice to
rai se upon final appeal

M. Pardo is entitled to all of the records which were denied
to him during the public records litigation before the |ower
court. In addition there may be records the exi stence of which
counsel is presently unaware. M. Pardo is aware of at | east
one record whi ch has not been di sclosed to counsel for M. Pardo
as of today's date. A witness for the State who testified in
M. Pardo's trial, Ernest Basan, apparently wore an undercover

wire in an attenpt to identify suspects in the hom cide of

12 The origins of the interlocutory appeal arise froma
public records hearing that took place on March 6, 1998.
After hearing argunments fromall parties involved regarding
how to eval uate whether M. Pardo’s records request were
rel evant, Judge Genden, the circuit court judge, denied the
records request and stated; “How do | decide what’s going to
| ead to discoverable evidence when | don’t know what the
issues are. So |I'm asking the Suprenme Court — |’ m asking you
to take this up on appeal because everyone in the State needs
sonme direction.” (l1AR 1192-1219)
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M chael MIlot. M. Basan, not a |law enforcenent officer, was
apparently working on behalf of the Mramar Police Departnent.

Col l ateral counsel has a duty to seek and obtain each and
every public record that exists in order to determ ne whether
any basis for post-conviction relief exists therein. Porter v.
State, 653 So. 2d 375 (Fla. 1995). This Court has made it clear
that a prisoner whose conviction and sentence of death has
become final on direct review is entitled to crimnal

i nvestigative public records. See Anderson v. State, 627 So.

2d 1170 (Fla. 1993); Miehl eman v. Dugger, 623 So. 2d 480 (Fla.

1993); Walton v. Dugger, 634 So. 2d 1059 (Fla. 1993); State v.

Kokal , 562 So. 2d 324 (Fla. 1990); Provenzano v. Dugger, 561 So.
2d 541 (Fla. 1990) . Furthernmore, the this Court has
consistently remanded cases back to circuit courts and extended
the time period for filing Rule 3.850 notions where public

records have not been properly disclosed. Ventura v. State, 673

So. 2d 479 (Fla. 1996). Jennings v. State, 583 So. 2d 316 (Fl a.

1991); Engle v. Dugger, 576 So. 2d 696 (Fla. 1991); Provenzano

v. Dugger, 561 So. 2d 54 (Fla. 1990).

B. The requirement that M. Pardo denonstrate rel evance
to obtain public records under Rule 3.852 violates the Florida
Constitution.

Article I, Section 24 of the Florida Constitution states in
rel evant part:
Section 24. Access to public records and

meeti ngs
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(a) Every person has the right to i nspect or
copy any public record made or received in
connection with the official business of any
public body, officer, or enployee of the
state, or persons acting on their behalf,
except with respect to records exenpted
pursuant to this section or specifically
made confidential by +this Constitution.
This section specifically includes the
| egi sl ative, executi ve, and j udi ci al
branches of governnent and each agency or
department created thereunder; counties,
muni cipalities, and districts; and each
constitutional of ficer, board, and
conm ssion, or entity created pursuant to
| aw or this Constitution.

* * %

(c) This section shall be self-executing.
The | egislature, however, mnmay provide by
general law for the exenption of records
fromthe requirements of subsection (a) and
the exenption of meetings from the
requi renments of subsection (b), provided
that such law shall state with specificity
t he public necessity justifying t he

exenption and shall be no broader than
necessary to acconplish the stated purpose
of the law. . . . Laws enacted pursuant to

this section shall contain only exenptions
fromthe requirenents of subsections (a) or
(b) and provisions governing the enforcenment
of this section, and shall relate to one
subj ect .

(enphasi s added).

Article |, Section 24 and the case |law enforcing it are

clear that the only public records which may be kept

vi ew of

any person at any tine during an agency'

from the

s nor mal

operating hours are those that are expressly exenpt frompublic

records disclosure by the Florida Constitution or

that "shall state wth specificity the public
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justifying the exenmption”™ and which 1is no broader than
necessary to acconplish the stated purpose of the |aw " 1d.
Therefore, it is clear that Fla. Stat. s. 119.19 and rule 3.852
are in violation of M. Pardo's rights under Article I, Section
24, of the Florida Constitution, Amendnments V and XIV to the
U.S. Constitution, and relevant case law in that they all seek
to inpermssibly restrict his access to public records by
requiring M. Pardo to denonstrate inter alia: i) that he has
made his own search for the records from sources other than the
agencies subject to his public records demands (e.g., the

records repository maintai ned by the Secretary of State); Warden

v. Bennett, 340 So. 2d 977 (Fla. 2d DCA 1976) (holding that the

Publ i c Records Act contains no requirenent that, sinply because
the information contained in certain public records mght be
avai l abl e fromother sources, the person seeking access to those
records nust first show that he has unsuccessfully sought the

i nformation from these sources); see also Davis v. Sarasota

County Public Hosp. Bd., 480 So. 2d 203 (Fla. 2d DCA 1985) (rev.

denied 488 So. 2d 829) (holding that a citizen seeking to
exam ne records of a public agency is entitled to exan ne the

actual records and not nmerely extracts); ii) that his requests

are rel evant to his post-conviction proceedi ngs; News-Press Pub.

Co., Inc. v. Gadd, 388 So. 2d 276 (Fla. 2d DCA 1980) (hol ding

that the Public Records Act does not direct itself to the
notivation of the person seeking public records); Lorei V.

Smth, 464 So. 2d 1330 (Fla. 2d DCA 1985) (holding that the
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pur pose of a request for public records is inmmterial).

By forcing M. Pardo to denonstrate how a particul ar public
record is relevant before post-conviction counsel has had an
opportunity to fully investigate all possible nmeritorious issues
pl aces the i nvestigation process onits head. While sone public
records are clearly relevant w thout explanation, i.e. police
reports regarding the crime for which the defendant was
convicted, other public records may or may not be critical
dependi ng on further investigation. By way of exanple, a public
records request by M. Pardo for police files on a State’s
witness at trial my or may not exist. Furthernore, even if
such records do exist, they may or may not reveal relevant
i nf or mati on. However, if no records request is made, a full
i nvestigation cannot be conducted. Using the above exanple, if
a State’s witness has a history of maki ng unsubstanti ated cl ai ns
to the police, that information would be useful in investigating
the State’s case. Yet, w thout seeing the actual records, it
woul d be inpossible for counsel to articulate to the court how
the records are relevant w thout knowi ng the contents of the
records. By denying M. Pardo access to public records based
upon an inability to show rel evance, the |l ower court denied M.
Pardo the right to fully investigate all avenues for chall engi ng
his conviction and death sentence.

The restrictions placed wupon capital post-conviction
defendants violates Article I, Section 24 of +the Florida

Constitution by unfairly limting access to records which al
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other citizens may awfully obtain. Furthernore, by restricting
access to public records, Rule 3.852 violates the Fourteenth
Amendnment to the Federal Constitution by denying equal
protection under the law. M. Pardo seeks reversal of the | ower
court’s order denying access to public records, and |eave to
obtain all public records requested before the |ower court.
Furthernore, M. Pardo seeks |eave to amend his Rule 3.850
notion after an opportunity to review the previously denied

public records.
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CONCLUSI ON

Based on the foregoing arguments and the record in this
case, M. Pardo submts that his convictions and sentences,
i ncludi ng his sentence of death, nust be vacated and a new tri al
or der ed. In the alternative, M. Pardo requests this Court
remand this case to the circuit court for an evidentiary

heari ng.
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