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| NTRODUCTI ON

This petition for habeas corpus relief is being filed in
order to address substantial clainms of error under the fourth,
fifth, sixth, eighth and fourteenth amendnments to the United
States Constitution, clains denonstrating that M. Pardo was
deprived of the effective assistance of counsel on direct appeal
and that the proceedings that resulted in his conviction and
deat h sentence viol ated fundanental constitutional guarantees.

Significant errors which occurred at M. Pardo's capital
sentencing and trial were not presented to this Court on direct
appeal due to the ineffective assistance of appellate counsel.
Citations to the Record on Direct Appeal shall be designated as
(R #). Al other citations shall be self explanatory.

JURI SDI CTI ON

A wit of habeas corpus is an original proceeding in this
Court governed by Fla. R App. P. 9.100. This Court has
original jurisdiction under Fla. R App. P. 9.130 (a)(3) and
Article V, 8 3(b)(9), Ela. Const. The Constitution of the State

of Florida guarantees that "[t]he wit of habeas corpus shall be
grantable of right, freely and without cost." Art. |, 8§ 13,
Fl a. Const.

Its constitutional guarantee inmbues habeas corpus wth



speci al status, which this Court has |ong recognized:

Al lison v.

The writ of habeas corpus is a high
prerogative wit of ancient origin designed
to obtain immediate relief from unlawful
i mpri sonment without sufficient |egal reason

The wit is venerated by all free
and I|berty | oving people and recogni zed as
a fundanmental guaranty and protection of
their right of liberty.

Baker, 11 So. 2d 578, 579 (1943). In fact,

corpus is

t han even

Jamason V.

a centuries-old right, deserving of nore pr

habeas

ot ecti on

a constitutional right. A lower court has witten:

The great writ has its origins in antiquity
and its paraneters have been shaped by
suffering and deprivation. It is nmore than
a privilege with which free men are endowed
by constitutional nmandate; it is a wit of
ancient right.

approved,

455 So. 2d 380 (Fla. 1984), cert. denied,

1100 (1985). Regarding the application of procedural

petitions

seeking the wit, this Court has expl ai ned:

[Historically, habeas corpus is a high
prerogative wit. It is as old as the
common law itself and is an integral part of
our own denocratic process. The procedure
for the granting of this particular wit is
not to be circunscribed by hard and fast
rul es or technicalities whi ch of ten
acconmpany our consi deration of ot her
processes. If is appears to a court of
conpetent jurisdiction that a man i s being
illegally restrained of his liberty, it is
the responsibility of the court to brush

2

State, 447 So. 2d 892, 894 (Fla. 4th DCA 1983),

469 U. S.

rules to



aside formal technicalities and issue such
appropriate orders as will do justice. I n
habeas corpus the niceties of the procedure
are not anywhere near as inportant as the
determ nation of the ultimte question as to
the legality of the restraint.

Anglin v. State, 88 So. 2d 918, 919-20 (Fla. 1956)(enphasis

added). This Court has witten:

The fundanmental guarantees enunerated in
Florida's Declaration of Rights should be
available to all through sinple and direct
means, W thout needless conplication or
i npedi nent, and shoul d be fairly
adm nistered in favor of justice and not
bound by technicality.

Haag v. State, 591 So. 2d 614, 616 (Fla. 1992).
REQUEST FOR ORAL ARGUMENT

M. Pardo requests oral argunent on this petition.

PROCEDURAL HI STORY

The Circuit Court of the Eleventh Judicial Circuit, Dade
County, entered the judgnments of conviction and sentence under
consi derati on. M. Pardo and co-defendant Rolando Garcia
were charged with various offenses set forth in a nineteen (19)
count indictnment in Case Nunber 86-12910 (R 1-15a). An anended
indictnent raising the charges to twenty-four (24) counts was
filed thereafter, charging M. Pardo and M. Garcia wth:
first-degree murder of Mario Amador (Count 1); first-degree
mur der of Roberto Alonso (Count I1); robbery of cocaine from

Mari o Amador (Count I11); unlawful possession of a firearmwhile



engaged in the felony of first-degree nurder and/or arned
robbery (Count 1V); first-degree nmurder of Luis Robledo (Count
V); first-degree nurder of U piano Ledo (Count VI); arned
robbery of a wallet and its contents from Luis Robl edo (Count
VI1); unlawful possession of a firearmduring a felony of nurder
and/ or armed robbery (Count VIII1); first-degree nurder of Sara
Musa (Count | X); first-degree nurder of Fara Quintero (Count X);
arnmed robbery of Sara Musa (Count Xl); armed robbery of Fara
Quintero (Count XIl1); wunlawful display of a firearm while
commtting a felony (Count Xi11); first-degree nmurder of Ranobn
Alvero (Count XIV); first-degree nurder of Daisy Ricard (Count
XV); unlawful possession of a firearm during a felony (Count
XVI). (R 16-34a). Counts XVII through XVIV name only Garcia
(R 25).

Various pre-trial notions were filed, including a notion to
sever Defendants on October 30, 1986 (R 191-93). After several
conflicting rulings on whether the Garcia and Pardo cases would
be severed from each other, and a mstrial, the trials of M.
Pardo and M. Garcia were eventually severed from each other.!?

After ajury trial, M. Pardo was found guilty on April 15,

!Garcia was eventually tried on all counts, and convicted and
sentenced to death. His convictions were overturned by the Florida
Supreme Court due to the error in failing to sever the counts.
Garcia v. State, 568 So. 2d 896 (Fla. 1990).

4



1988 (R 4124-28). On April 19, 1988, the jury recomended
death sentences for the first degree nurder convictions (R
4272-74). The jury voted 8-4 to inpose the death penalty for
t he nurder of Mario Amador, 9-3 for Roberto Alonso, 9-3 for Luis
Robl edo, 9-3 for Ul piano Ledo, 8-4 for Sara Musa, 10-2 for Fara
Qui ntero, 10-2 for Ranon Alvero, 10-2 for Daisy Ricard, and 8-4
for Mchael MIlot (R 4251-53).

On April 21, 1988, after a penalty phase, the trial court
i nposed sentences of death (R 4138-44). On direct appeal,
this Court affirmed M. Pardo's convictions and sentences.

Pardo v. State, 563 So. 2d 77 (Fla. 1990). The United States

Suprenme Court denied certiorari on My 13, 1991. Pardo V.
Florida, 111 S. Ct. 2043 (1991).

M. Pardo filed his initial Mtion for Postconviction Relief
pursuant to Rule 3.850 on May, 26, 1992. (PCR 32-137). After
public records litigation l|asting throughout the 1990s, M.
Pardo filed his Anended Motion to Vacate Judgnments of Conviction
and Sentence with Speci al Request for Leave to Anend on June 25,
2001. After a Huff? hearing, and an evidentiary hearing on
limted i ssues, the circuit court denied M. Pardo’s notion for
post-conviction relief. M. Pardo now files the instant

petition for wit of habeas corpus contenporaneously with his

2 622 So 2d. 982 (Fla. 1993).
5



appeal fromthe deni al

GROUNDS FOR HABEAS CORPUS RELI| EF

By his petition for a wit of habeas corpus, M. Pardo
asserts that his capital conviction and sentence of death were
obtai ned and then affirmed during the Court's appellate review
process in violation of his rights as guaranteed by the fifth,
sixth, eighth, and fourteenth amendnents to the United States
Constitution, and the corresponding provisions of the Florida
Constitution, for each of the reasons set forth herein.

CLAI M |
APPELLATE COUNSEL FAI LED TO RAI SE ON APPEAL
NUVEROUS MERI TORI OQUS | SSUES WHI CH WARRANT
THE REVERSAL OF EITHER OR BOTH THE
CONVI CTI ONS AND SENTENCES OF DEATH
| . 1 NTRODUCTI ON
M. Pardo had the constitutional right to the effective

assi stance of counsel for purposes of presenting his direct

appeal to this Court. Strickland v. WAashington, 466 U.S. 668

(1984). "A first appeal as of right [] is not adjudicated in
accord with due process of law if the appellant does not have

the effective assistance of an attorney."” Evitts v. Lucey, 469

U.S. 387, 396 (1985). The Strickland test applies equally to

i neffectiveness allegations of trial counsel and appellate



counsel. See Orazio v. Dugger, 876 F. 2d 1508 (11th Cir. 1989).

Further, this Court has held that "[h]abeas petitions are the
proper vehicle to advance clains of ineffective assistance of

appellate counsel."” Rutherford v. Moore, 774 So. 2d 637, 643

(Fla. 2000).

Because the constitutional violations which occurred during
M. Pardo's trial were "obvious on the record" and "Il eaped out
upon even a casual reading of transcript,” it cannot be said
that the "adversarial testing process worked in [M. Pardo's]

direct appeal."” Matire v. Wainwright, 811 F. 2d 1430, 1438

(11th Cir. 1987). The |l ack of appell ate advocacy on M. Pardo's
behal f is identical to the |ack of advocacy present in other
cases in which this Court has granted habeas corpus relief.

WIlson v. Wainwight, 474 So.2d 1162 (Fla. 1985). Appel | ate

counsel's failure to present the nmeritorious issues discussed in
this petition denponstrates that her representation of M. Pardo

i nvol ved "serious and substanti al deficiencies." Fitzpatrick v.

Wai nwri ght, 490 So. 2d 938, 940 (Fla. 1986). Individually and

“cunmul atively," Barclay v. Wai nwight, 444 So. 2d 956, 959 (Fl a.

1984), the claims omtted by appellate counsel establish that

"confidence in the correctness and fairness of the result has

been underni ned." WIlson, 474 So. 2d at 1165 (enphasis in

original). In light of the serious reversible errors that



appel l ate counsel never raised, there is nore than a reasonable
probability that the outcome of the appeal would have been
different, and a new direct appeal nust be ordered.

This Court has articulated the standard for evaluation of
appel late ineffective assistance of counsel:

Wth regard to evidentiary objections which
trial counsel mde during the trial and
whi ch appellate counsel did not raise on

direct appeal, this court evaluates the
prejudi ce or second prong of the Strickl and
test first. In doing so, we begin our

review of the prejudice prong by exam ning
the specific objection made by trial counsel

for harnmful error. A successful petition
must denonstrate that the erroneous ruling
prejudi ced the petitioner. I f we conclude

that the trial court's ruling was not
erroneous, then it naturally follows that
habeas petitioner was not prejudiced on
account of appellate counsel's failure to
rai se that issue. If we do conclude that
the trial court's evidentiary ruling was
erroneous, we then consider whether such
error is harnful error. If that error was
harm ess, the petitioner |ikewi se would not
have been prejudiced.

Jones v. Moore, 794 So 2d 570 (Fla. 2001).

a. LIMTATION OF THE CROSS-EXAM NATION OF A KEY STATE
W TNESS.

Prior to the testinmony of the State's first witness, Carlo
Ri bera, the trial judge granted the State's notion to disall ow
cross examnation on prior crines Carlo Ribera admtted to but

was not charged with by the State (R 2148-2154). The granti ng



of the State's notion violated M. Pardo's constitutional right
to confront his accusers.

"There are few subjects, perhaps, on which [the Suprene]
Court and other courts have been nore nearly unaninous than in
their expression of belief that the right of confrontation is an
essential and fundanental requirenment for the kind of fair trial

which is this country's constitutional goal." Pointer v. Texas,

380 U.S. 400, 404-05 (1965). Accord Douglas v. Al abama, 380

U.S. 415, 418-19 (1965). The continuing vitality of this right
was reaffirmed in Lilly v. Virginia, 527 US. 116 (1999).

The jury was presented with a propped up inflated version
of Carlo Ribera instead of the true Calro Ri bera, because they
were not allowed to see himfor the liar and crimnal that he
truly was. The court's erroneous restriction on M. Pardo's
cross- exam nation of Ribera, denied M. Pardo his fundanental

constitutional right to present a defense. See, Washington v.

Texas, 388 U. S. 14 (1967); see, Story v. State, 589 So. 2d 939,

943 (Fla. 2d DCA 1991).
Al'l relevant evidence is adm ssible, except as provided by
| aw. 890.402, Fla. Stat. (1991). Relevant evidence is “evidence

tending to prove or disprove a nmaterial fact.” 890.401, Fla.

Stat. (1991). InRiverav. State, 561 So 2d 536 (Fla. 1990), this

Court enphasi zed that where rel evant evidence tends in any way,



even indirectly, to establish a reasonabl e doubt of defendant’s

guilt, it is error to deny its adm ssion.” Story, 589 So.2d at
942(enphasi s added); see also Palazzolo v. State, 754 so.2d 731

(Fla. 2d DCA 2000) (noting "the wel | -established policy requiring
the introduction into evidence of all probative evidence tending

to prove a defendant’s innocence.”); Mreno v. State, 418 So 2d

1223 (Fla. 3d DCA 1982). Here, the trial court excluded
critical, relevant evidence relating to the issue of M.
Ribera’'s credibility and notivation to testify against the
def endant .

In Vannier v. State, 714 So. 2d 470, 471 (Fla. 4th DCA

1998), the court concluded that the |lower court had erred by
excl udi ng evi dence proffered by the defense whi ch suggested t hat
t he all eged murder victimhad been suicidal. The defense in that
case was that the victim had in fact commtted suicide. In
concl uding that the | ower court had abused's its discretion, the
District Court reasoned:

Whil e the defense i s bound by the sane rul es
of evidence as the state, [footnote omtted]
t he question of what is relevant to show a
reasonable doubt may present different
consi derations than the question of what is
rel evant to showthe comm ssion of the crine
itself. If there is any possibility of a
t endency of evidence to create a reasonable
doubt, the rules of evidence are wusually
construed to allow for its adm ssibility.
[citations omtted] Because suicide was
defendant's theory of defense . . . any
evidence that tends 'in any way, even
indirectly," to show that the death did

10



resul t fron1suicide is adm ssible, and it is
error to exclude it.

Vanni er, 714 So. 2d at 471 (enphasis added); see al so Washi ngton

v. State, 737 So. 2d 1208 (Fla. 1st DCA 1999).

The test for relevancy in _the context of establishing

reasonabl e doubt is broad and favors adm ssion over excl usion.

Even evi dence that may be viewed as "equivocal " as to whet her or
not it establishes the material fact at issue nmust be adm tted.

See Vannier at 471. \When such equi vocal evidence "arguably tends

to show a fact that mght lead a jury to exonerate a defendant,
the trial judge's discretion is reduced and it is upto the jury
to decide which inference is correct."” Vannier at 471 (enphasis

added); see also Mreno (“Wiere a defendant offers evidence

which i s of substantial probative value and such evi dence tends
not to confuse or prejudice, all doubts should be resolved in
favor of admssibility.”). Simlarly, in Palazzolo, the court
reasoned:

We note, however, the well-established
policy requiring the introduction into
evidence of all probative evidence tending
to prove a defendant’s i nnocence. [citations
omtted] Thus, al though the test to
determ ne the threshold issue of relevancy
for WlIlliams rule evidence and reverse
Wllianms rule evidence is essentially the
same, we believe that a trial court has
somewhat | ess discretion in deciding whether
to exclude a defendant’s reverse WIIlians
rule evidence than in deciding whether to
i ntroduce t he State’s WIIlianms rul e
evi dence.

11



Pal azzolo. In a footnote, the court noted as significant this

Court’s recognition in State v. Savino, 567 So. 2d 892 (Fl a.

1990) that reverse Wllianms rule evidence has a | ower potenti al
for prejudice to the state than standard Wllianms rul e evidence

has for the defendant. See Palazzolo, n.5. This |ower risk of

prejudice effectively reduces the trial court’s discretion in
deci ding whether or not to allow a defendant to present such
evidence in order to establish reasonable doubt. See id. As
di scussed infra, the trial court in the instant case limted the
cross-exam nation of Carlo Ribera, because it was “immterial
and irrelevant” (R 2154).

The evidence of prior crimnal acts by M. Ribera was
properly adm ssible under 890.608(1)(b) and (d), Fla. Stat.
(1986). Florida Statutes, 890.608 in pertinent part reads:

(1) Any party, including the party
calling the wtness, may attack the

credibility of a Wi t ness by: .
(b) Showi ng the witnéss is biased.

(d) Shomﬂng a defect of capacity,
ability, or opportunity in the
witness to observe, renenber, or
recount the matters about which
the witness testified.

890.608, Fla. Stat (1986)(enphasis added). Courts have

recogni zed the inportance of cross-exam nation by stating,

Al | W tnesses are subject to cross-
exam nation for the purpose of discrediting
t hem by showi ng bias or interest. Because

liberty is at risk in a crimnal case, a

12



defendant is afforded wde latitude to
develop the motive behind a wtness’
testimny, “to show that the w tness has
colored his testimbny to suit a plea
agreenent or other considerations from the
State.”

Li vingstone v. State, 678 So 2d 895(Fl a. 4t" DCA

1996) (citations omtted).

In the case at bar, the trial court limted the
def endant’s ability to cross-examne Carlo Ribera as to any of
his prior bad acts, including his ongoing use of cocaine with
co-def endant, Rolando Garcia.® This information was inportant
to the jury to assess M. Ribera’ s credibility for two
reasons:

First, Ribera s drug use, is inportant to show his bias.
Ri bera wanted to be a crimnal and to associate with

crimnals. His loyalty was to the crimnals4 so why did he

3 Interestingly, the Court further during Ribera's
Cross-exam nati on states,

You won't be able to cross-exam ne him on
his use of drugs, just those crimnal
activities on this event. (R 2251).

How the trial court can define drug use as anything other than
crimnal activity is questionable. Mor eover, since M.
Pardo’s nmotivation for the killings involved drugs, (whether
as a “rip-off” as was the State’s theory of the case or
because he wanted to rid South Florida of drug dealers), all

of Ribera s drug use are “crimnal activities on this event.”

4 Ri bera testified at trial that on at | east two occasions
he knew t hat sonmeone woul d be killed by Pardo and Garcia, yet he did
not go to the police. (R 2254).

13



all of a sudden want to turn in the crimnals if he wasn't

of fered anything by the State? The State argued at the
hearing for it’s Motion In Limne that the acts were
uncharged, thus Ribera did not receive any benefit fromthe
State for his testinmony. However, the [ack of prosecution
for participation in a violent crinme is a benefit derived from
the State. The State's |ead detective admtted on the stand
that Ribera, hinself, was a suspect in the nurders until he
could elimnate him (R 2296). Naturally, not being charged
as acconplice/accessory to nmurder either before or after the
fact is a benefit, which clearly, has the potential to affect
the witness’ bias or notivation for testifying against M.
Pardo. As such, it was the proper subject of cross-

exam nation. Appellate counsel failed to raise the inproper
limtation of Carlo Ri bera on M, Pardo’s direct appeal.
Therefore, M. Pardo is entitled to a new trial because the
l[imtation of the his ability to cross-exam ne a key State

wi tness violated his Sixth Amendnent right to confront his
accusers.

Secondly, Rivera's drug use is inmportant to ascertain the
accuracy of what he witnessed, since M. Ribera was |ikely
under the influence of drugs when he wi tnessed what he | ater
told the police about. Moreover, since Carlo Ri bera nay have

been under the influence when he first made statenents to

14



police, it could have affected how he described events to the
police®. Thus, M. Ribera s drug use was pertinent to the
jury’'s determ nation of his credibility. Wthout know ng
about M. Ribera s drug use, the jury was |left to believe that
Carl o Ribera was a respectable citizen, worth believing.
Lastly, assum ng arguendo that the trial court’s initial
ruling regarding the scope of Ribera s cross-exam nati on was
proper, M. Pardo was denied his Sixth Amendnment right to
confront his accusers when the prosecution opened the door to
the line of questioning by asking Ri bera about his drug use on

direct examnation. |In Diaz v. State, 747 So. 2d 1021 (Fl a.

3"d DCA 1999) citing Steinhorst v. State 412 So 2d 332 (Fla.

1982) st at ed,

The proper purposes of cross-exam nation
are: (1) to weaken, test, or denonstrate
the inmpossibility of the testinony of the
wi tness on direct-exam nation and, (2) to
i mpeach the credibility of the w tness,
whi ch may i nvol ve, anong ot her things,
showi ng his possible interest in the
outcome of the case. Therefore it is held
t hat questions on cross-exam nati on nust
either relate to credibility or be germane
to the matters brought out on direct

5 In M. Pardo’s Initial Brief on appeal, a Brady clai mwas
rai sed regarding the State’' s suppression of a video taped statenent
made by Ribera to | aw enforcement. The video tape shows a coughing,
sniffling, shifting, fitful Carlo Ri bera. At the very |east, had
def ense counsel been properly given the video taped statenent, a
guestion of Ribera's drug use at the time of his statenent could have
been rai sed. Because the tape was suppressed, defense counsel never
had the opportunity to investigate whether Ri bera was using cocaine
at the time he initially spoke with police.

15



exam nati on.
This doctrine has been further defined in the Florida

St at ut es,

The scope of cross-examnation is limted

to the subject matter of direct exam nation

and matters affecting the credibility of

the wi tness, 890.612(2), Fla, Stat (1986).
GraHAM, M CHAEL H. ET AL., FLOR DA EviDENTI ARY FounDATIONS, p. 383 ( 2ed.
1997) .

During the State’s direct exam nation of Ribera the

foll owi ng ensued:

PROSECUTOR: He used cocaine a lot?

RI BERA: Yes.

PROSECUTOR: At times, when Defendant Garcia
was using cocaine, were you al so
usi ng drugs?

Rl BERA: NO.

(R 2197). Although defense counsel did not object

i mmedi ately, during his cross exam nation of Ri bera, defense

counsel asked about drug usage, and attenpted to inpeach

Ri bera with a prior inconsistent statenent from his sworn

deposition. However, the State struck it down. The State

went as far as to m srepresent the evidence in it’s argunment
when it stated, “There’'s no indication that M. Ri bera denied
drug usage in any event”. (R 2246). During his argunent

def ense counsel protested, “I would like to state that Sally

Wei ntraub opened the door.”( R 2247), thus preserving the
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i ssue for appeal. However appellate counsel failed to raise
this issue in M. Pardo’s direct appeal denying M. Pardo of
his Sixth Amendnment Right effective assistance of appellate
counsel .
b. OTHER M SCELLANEQUS SUSTAI NED OBJECTI ONS
VWHI CH PREVENTED MR. PARDO OF A TRUE
ADVERSERAL PROCESS

Thr oughout M. Pardo’s trial, his trial counsel objected
to the introduction of evidence that was unduly prejudicial or
somehow ot herwi se inadm ssible under the Florida Evidence
Code.

During Ribera s testinony, Ribera started testifying to
t hi ngs that he had heard Rol ando Garcia say. For exanple, it
was Garcia (not on trial in this case) who told Ri bera that
they (M. Pardo and Garcia ) had killed Frenchy. (R 2167).
Agai n, he continues to tal k about the things which
“Rol lie”al k/a Rolando Garcia told him such as that he told
Manny Pardo that he (Ri bera) “was okay”. (R 2175). The
prosecut or was constantly trying to get Ribera to testify to
matters that were hearsay.® The prosecutor also elicited

fal se testinony from Ri bera’.

6 “Did Garcia Say anything?” (R 2187).

! Wei nst ei n: He used cocaine a lot?
Ri ber a: Yes.
Wei nst ei n: At times, when defendant Garcia was using
cocai ne, were you also using drugs?
Ri ber a: No.

17



Later on, when defense counsel wanted to show
i nconsi stent statenents under oath, the trial court denied his
request, so instead, he had to proffer the evidence into the
record. ( R 2309).

Def ense counsel also objected to the testi nony about
MIllot (a/k/a Frenchy) making silencers for guns. The trial
court ruled it perm ssible because it was not a statenent
agai nst interest because MIIlot was a federal agent. (R
2541). Even as a federal agent, bragging about one’s ability
to make gun silencers can hardly be called a statenment in
favor of MIlot’'s interest.

Mor eover, throughout the trial the State was conti nuously
attenmpting to introduce evidence of collateral crinmes that M.
Pardo had not been charged with. This had al ready produced
one mstrial, though as nentioned in Issue Il infra, the
subject of this mstrial was never made a part of the record
on appeal. However, the |ater references all speak of the
State’s introduction of collateral uncharged cri nes.

The State attenpted this practice again by introducing
testinmony through Joseph Benitez that he bought guns from M.
Pardo and that the guns were purchased for drug
transactions. (R 2275). Later the State tried to introduce

the items purchased from Pardo into evidence (R 2781).

(R 2197).
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Def ense counsel objected on the basis that the itens had not
been listed on the discovery list. Additionally, defense
counsel noved for a mstrial, which the trial court denied.
(R 2781).

The State was al so able to introduce other prejudical
evidence of little probative value. M. Guralnick, the
def ense attorney, also objected to the entire testinony of
Regi na Musa as irrelevant and prejudicial. The only thing he
testified to was the fact that Sara and Fara were roonmates
and probably homosexual |overs. (R 3070). When CGural nick
asked the trial court if it would be okay to put on 53
witnesses to testify about their “gaiety”, the trial court’s
response is “Yes.” (R 3070). The defense noved for a
mstrial at the tine, but it was denied. (R 3070).

Def ense counsel was also restricted from questioning
WIlliam Ri card and Lourdes Aquil era whether Ranmon Alvero was a
convicted felon drug dealer. ( R 3167, 3177). Clearly,
since drugs were a very inportant part of the notivation for
these killings, and when Alvero was found dead, they asked if
Dai sy had al so been found dead. Thus, they nust have known or
suspected that she was also in the drug trade. As such, it
was a proper subject for cross-exam nation. However,
appel l ate counsel failed to raise any of these issues on

appeal. As such relief is warranted.
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CLAIM 11|

MR. PARDO WAS DENI ED A PROPER DI RECT APPEAL
FROM H'S JUDGVENTS OF CONVI CTI ON AND
SENTENCES OF DEATH I N VI OLATI ON OF THE

SI XTH, ElI GHTH AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTI ON, ART. 5,
SEC. 3(b)(1) OF THE FLORI DA CONSTI TUTI ON
AND FLORI DA STATUES ANNOTATED, SEC.
921.141(4), DUE TO OM SSI ONS | N THE RECORD.
MR. PARDO | S BEI NG DENI ED EFFECTI VE

ASSI STANCE OF POST CONVI CTI ON COUNSEL
BECAUSE THE RECORD | S | NCOMPLETE.

Appel l ate counsel for M. Pardo failed to ensure that a
conplete record of the | ower court proceedings was conpil ed.
Critical portions of M. Pardo’ s trial proceedi ngs were
omtted fromM. Pardo's record on appeal, including a prior
mstrial. Several of these om ssions were material to M.
Pardo's direct appeal.

The circuit court is required to certify the record on appea
in capital cases, Fla.Stat. Ann. § 921.141(4), Fla. Const. Art. 5 §

3(b)(1) and when errors or oni ssions appear, re-exam nation of the

conplete record in the lower tribunal is required. Delap v. State,

350 So.2d 462 (Fla. 1977). M. Pardo is guaranteed the effective

assi stance of counsel on appeal under Evitts v. lLucey, 469 U S. 387

(1985).

In Delap, this Court reversed a conviction and sentence
of death since the transcript of the full record was
unavail able for review by the Court. Thus, this Court was
unable to performa full review of the case. Simlarly, in

this case, necessary portions of the record on appeal are
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m ssing, including a prior mstrial. However, because
appel l ate counsel failed to ensure that these portions were
i ncluded on the record on appeal, this issue was not

addr essed.

For exanple, in the record between pages 1836 and 1840
sonet hi ng happens which is not a part of the record on appeal.
The record junps from March 28" to March 31st and the
prospective jurors nentioned tentatively selected (listed at
R. 1829) never appear again on the record. Furthernore, the
jurors were actually ordered back by the trial court for March
the 29", yet there is no transcript of any proceeding on March
29th. Al'l of the jurors finally selected canme entirely froma
new panel. Moreover, it is after this point in the record
that mention of a prior mstrial ensues, yet the prior
mstrial is not a part of the record. (R 2117, 2773). Al so,
a severance of defendants occurs sonetinme during the trial
which is not made part of the record. (R 1857). Further in
the record page 2992 is missing during the testinony of Joseph
Ubeda, hom cide investigator, (R 2979).

Appel | ate counsel could not render effective assistance
in the in the absence of a conplete record. It was the duty
of appellate counsel to ensure that the record on appeal was
conpl ete and accurate, yet wi thout strategy or tactic this was

not done Moreover this Court's review could not be
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constitutionally conplete. See Parker v. Dugger, 111 S. Ct.

731 (1991). M. Pardo was denied conplete review of the
record due to appellate counsel’s failure to ensure a conplete
record.

Relief is warranted.

CONCLUSI ON

Based upon the clainms of ineffective assistance of
appel l ate counsel as detailed in this petition, Manuel Pardo,
t hrough counsel, respectfully urges that the Court issue its
writ of habeas corpus and vacate his unconstitutional

convi cti on and sentence of death.
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