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| SSUE ON APPEAL

Whet her the deed whereby a |limted partnership conveys
real property to a limted liability conpany is subject to the
docunmentary stanmp tax at section 201.02(1), Florida Statutes,
(2000), when the tax is inmposed on deeds to real property, the
deed at issue transfers conplete title to the real property
and the limted liability conmpany is, under section 608. 701,

Fl orida Statutes, (2000), an entity separate fromthe limted
partnership fromwhich it received the property?
STATEMENT OF THE CASE AND FACTS

The Court accepted this case upon the exercise of its
di scretionary jurisdiction under Florida Rule of Appellate
Procedure 9.030(a)(2)(A)(iv). The decision reached by the
Florida Third District Court of Appeal in the case at bar
(Record on Appeal (ROA), pp. 174-186) expressly and directly
conflicts with the decision reached by the Florida Second
District Court of Appeal in Kuro, Inc. v. Florida Departnment
of Revenue, 713 So. 2d 1021 (Fla. 2" DCA 1998).

The Third District Court of Appeal affirmed, ROA, p. 175,
the trial court’s order granting summary judgment in favor of
Respondent, Florida Departnent of Revenue (DOR), ROA, p. 173.

DOR rejects Petitioner’s statement of facts - they
contain | egal conclusions. The Third District disposed of the

case on the following facts. Reference to the diagram ROA p.



176,

assi sts understandi ng of the conplicated transfers involving
the real property.

1. On February 24, 2000:

a. Crescent Real Estate Equities, Limted Partnership
(Crescent) owned the real property at issue. (ROA p. 175.)

b. Crescent owned CRE Managenment |X, LLC (CRE). (ROA
p. 175, n.2)

c. Crescent fornmed and owned Petitioner, Crescent M am
Center, LLC (Mam Center). (ROA p. 175.)

d. Crescent transferred 99.9 percent of its interest in
M am Center to Crescent Real Estate Funding, |1X, LP (Crescent
Funding). (ROA p. 175.)

e. Crescent transferred 0.1 percent of its interest in
Mam Center to CRE. (ROA p. 175.)

f. CRE transferred its 0.1 percent interest in Mam
Center to Crescent Funding. (ROA p. 175.)

g. Crescent Funding and Crescent were, respectively, the
general and limted partners in CRE. (ROA, p. 175, n.1l.)

2. Crescent transferred the real property to M am
Center on February 25, 2000. (ROA, p. 175.)

3. The deed whereby Crescent conveyed the property to



Mam Center recites Mam Center paid $10.00 “and ot her good

and val uabl e consideration” for the property. (ROA, p. 175.)

4. The property was transferred to separate the property
fromMam Center’s other assets to facilitate unsecured
financing. (ROA, p. 175.)

5. Mam Center paid $1,212,750 in docunentary stanp tax
upon its recording of the deed: $693,000 state stanp tax
pursuant to section 201.02(1), Florida Statutes, and $519, 750
Dade County surtax pursuant to section 201.031(1), Florida
Statutes. (ROA pp. 175-176.)

6. Mam Center applied for a refund of the docunentary
stanp tax and surtax. (ROA p. 176.)

7. DOR denied Mam Center’s applications for refund.
(ROA p. 176.)

8. Petitioner filed suit in the Eleventh Circuit for
Dade County, Florida, to challenge the refund denial. (ROA p.
176)

9. The parties nmoved for summary judgnment. (ROA p. 176.)

10. The trial court granted final sunmmary judgnment in
Respondent’s favor. (ROA p. 173.)

11. Petitioner appealed to the Third District Court of

Appeal , (ROA p. 173). The Third District affirmed the tri al



court’s order, (ROA p. 186).
12. The Florida Suprene Court accepted the case by

exercising its discretionary jurisdiction on March 25, 2004.



SUMVARY OF ARGUMENT

Deeds that convey real property are subject to a
docunentary stanmp tax. 8201.02(1), Fla. Stat., (2000). The
tax is cal cul ated against the consideration paid for the real
property. Purchaser and consideration form an indivisible
unit - there is not one w thout the other.

M am Center purchased the real property at issue. M am
Center paid consideration in the form of increasing Crescent
Funding s equity interest and by accepting the risk inherent
in property ownership.

Section 201.02(1), Florida Statutes, (1989), was anended
to expand the definition of “consideration.” The expanded
definition prevented avoi dance of the tax engendered by the
perspective fromwhich the value of consideration would be
determ ned. Former section 201.02(1), Florida Statutes, and
t he case | aw t hereunder, focused on the value of consideration
with respect to the noney or property the purchaser
transferred to the seller. \When that value was not reasonably
determ nabl e, the value of the consideration was not
reasonably determ nable, hence the tax could not be conput ed.

The amendnent to section 201.02(1), Florida Statutes,
all ows the amobunt of the consideration the purchaser pays to

be measured with respect to the fair market val ue of the



property deeded when the consideration is not noney. Locating
the consideration |ocates the purchaser. The |aw respects the
separate identities of legal entities; a limted partnership’ s
ownership of alimted liability conpany does not insulate
their transactions fromtax consequences.

Exenptions fromtax are construed strictly against the
t axpayer. Chapter 201, Florida Statutes, (2000), sets forth
four exenptions. None of the exenptions pertains to the deeds
bet ween rel ated parties.

Crescent did not nmake a gift of the property to M am
Center. The property conveyed was sufficiently valuable to
engender gift tax consequences had a gift been made. A gift
under these circunstances is a legal inpossibility.

The Third District Court of Appeal correctly concl uded
that “the transfer of real property froma parent conpany to a
newly created subsidiary limted liability conpany owned by
the general limted partner of the parent conpany, is subject
to Florida s docunentary stanp tax statute, Section 210.02(1),
Florida Statutes (2000).” ROA, p. 175. The decision belowis
consistent with that reached in Miben-Lamar, L. P. v.
Department of Revenue, 763 So. 2d 1209 (Fla. 1st DCA 2000).

The decision in Kuro, Inc. v. Departnent of Revenue, 713

So. 2d 1021 (Fla. 2mM DCA 1998), overturning the application of



documentary stanmp tax, is wong. The court wongly mnimzed
the |l egal inport of the conveyance and m sapplied concepts
that pertain to exclusively to trusts - there is no division
of legal and equitable interests outside of a trust. The
court in Kuro created a tax exenption. The decision in Kuro
warrants reversal.
STANDARD OF REVI EW ON APPEAL

This case devol ves upon the interpretation of section
201.02(1), Florida Statutes, (2000). “[J]udicial
interpretation of Florida statutes is a purely legal matter
and therefore subject to de novo review.” Racetrac Petrol eum
Inc. v. Delco G, Inc., 721 So. 2d 376, 378 (Fla. 5'" DCA
1998), citing Operation Rescue v. Wonen’s Health Center, Inc.,
626 So. 2d 664, 670 (Fla. 1993), aff’'d in part, rev'd in part
on ot her grounds, 512 U. S. 753 (1994). The standard of review
inthis matter is de novo.

ARGUMENT

THE DEED WHEREBY A LI M TED PARTNERSHI P CONVEYS REAL

PROPERTY TO A LIM TED LI ABI LI TY COVMPANY, A SEPARATE

#ESAL ENTITY, IS SUBJECT TO THE DOCUMENTARY STAMP

A. Deeds Transferring Interests in Real Property
Are Subject to Florida Docunentary Stanp Tax

Florida taxes deeds transferring interests in real

property. 8201.02(1), Fla. Stat. (2000). The tax is inposed



on the docunment itself; liability for the tax “is to be solely
determ ned by the formand face of the instrument and not by
proof of extrinsic facts.” State Departnent of Revenue v.
McCoy Motel, Inc., 302 So. 2d 440, 442 (Fla. 1st DCA 1974).

The Third District, straightforwardly “applying the plain

| anguage of Section 201.02(1) to the undisputed facts and the
face of the deed,” correctly concluded that the deed whereby
the grantor, Crescent, transferred real property to the
grantee, Mam Center, was subject to Florida docunentary
stanp tax. (ROA, p. 186.)

Petitioner and Am cus seek to avoid the tax because,
according to Petitioner, the tax “would cause an
unconsci onabl e burden upon the business comunity,” Initial
Brief, p. 15, and, according to Am cus, subject the real
estate devel opnment industry to a “significant” tax burden,

Am cus Brief, p. 2. In short, neither wants to pay the tax -
much |i ke nost people who, given the choice, would rather not
pay sal es or federal incone tax.

But “taxes,” observed Justice Hol nes, “are what we pay
for civilized society.” Conpania CGeneral De Tabacos De
Filipinas v. Collector of Internal Revenue, 275 U S. 87, 100,
48 S. Ct. 100, 105 (1927) (Holmes, J., dissenting).

Petitioner and Ami cus no doubt denmand as their right the



benefits of civilized society - but they refuse the legally
i nposed responsibility for its maintenance.

Nei t her Petitioner nor Am cus are constrained to create
tiered organi zations to which property nust be transferred.
But if they do, they are responsible for the |egal
consequences inuring: Florida taxes deeds transferring
interests in real property.

The Third District reached the correct conclusion. The
means Petitioner and Anmicus use to chall enge that concl usion,
separating purchaser from consideration, m susing the
adj ective “nmere” and contriving a “book transaction,” are

refuted bel ow.

B. “Consi deration” and “Purchaser”
Conprise a Legal Unity

In Florida Departnment of Revenue v. De Maria, 338 So. 2d
838 (Fla. 1976), the Florida Supreme Court observed the term
“purchaser” was not defined in Chapter 201, Florida Statutes.
Accordingly, the Court adopted the definition in Webster’s New
Twentieth Century Dictionary: “‘purchaser:’ one who obtains or
acquires property by paying an equivalent in noney or other
exchange in value.” De Maria, 338 So. 2d at 840. The Court
concluded: “Since ... there was ‘reasonably determ nable

consideration’ flowng fromthe taxpayer to the corporation



for the conveyance of the real property ... it is inescapable
that the taxpayer is ‘one who obtains or acquires property by
payi ng an equi val ent in noney or other exchange of value.”

| d. (Enphasis in original.) Accordingly, one who pays is a
purchaser; that which is paid, in noney or noney’s equivalent,
is consideration. The consideration-purchaser dichotonmy is an
illusion: the one begets the other.

The validity of the point is proved by the absurdity of
the converse: A purchaser pays consideration for nothing.

That which is paid for sonething is not consideration. The
absurdity of these propositions nullifies Petitioner’s and

Am cus’ s suggested statutory anmbiguity. Initial Brief, p. 13,
and Am cus Brief, p. 11, n.4.

““ Ambi guity suggests that reasonable persons can find
different neanings in the same | anguage.’” State v. Huggi ns,
802 So. 2d 276, 277 (Fla. 2001). A reasonable person is not
li kely to suggest that he or she would pay consideration for
nothing in return. A reasonable person is not likely to
suggest that what he or she paid for something is not
consi deration should consi deration be subject to controversy.

The suggestion of anmbiguity is nothing nore than the want
of redundancy: “Congress is ‘not required to define each and

every word in a piece of legislation in order to express

10



clearly its will’[;] a statute is not ambi guous nerely because
it contains a termw thout a statutory definition.” United
States v. Sepulveda, 115 F.3d 882, 886, n.9 (11" Cir. 1997).
The definition of consideration obviates a definition of
purchaser. Consideration and purchaser are joined necessarily
in a comercial transaction. The consideration-purchaser
unity is reflected in the 1990 amendnment to section 201.02(1),

Fl ori da St at ut es.

11



C. The Amendnent to Section 201.02(1), Florida Statutes,
(1989), Authorized Val uing Consideration with Reference
to the Property Deeded Rather than the Property Paid
Therefor - the Historical Referent that Engendered
Uni nt ended Tax Avoi dance

Section 201.02(1), Florida Statutes, changed
significantly in 1990. The change pertained to the
consideration that conprised the tax base. The 1989 statute
did not define consideration. The want of a definition of
consi deration had been outstanding since the inception of the
documentary stanmp tax in 1931. See Ch. 15787, Laws of Fla.
(1931). The statute has always included a purchaser as the
person who pays consi deration. The want of a definition of
consi deration supported the decision in DeVore v. Gay, 39 So.
2d 796 (Fla. 1949) where the Court observed: “Wen taxes are
to be levied according to a nonetary consideration, the |aw
contenpl ates that such tax should be confined to the actual
nonetary consi derations or to considerations which have a
reasonably determ nabl e pecuniary value.” |d. at 797
(enmphasi s added) .

Simlarly, in Palnmer-Florida Corporation v. Geen, 88 So.
2d 493 (Fla. 1956), the Court observed: “the deed in question
did not require docunmentary stanps because the grantees were
not ‘purchasers,’ and did not pay a ‘reasonably determ nabl e’

‘consideration’ for the conveyance as contenpl ated by Sec.
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201.02.” 1d. at 496 (enphasis added).

Under the statutory scheme prevailing in 1989, Florida
Adm ni strative Code Rule 12B-4.014(17) stated: “Were
unencunbered real property is conveyed to a corporation by a
sharehol der as a contribution to capital, and is not in
exchange for val uabl e consi deration, the conveyance is not
taxable. (Citations omtted.)”

The rule reflected the |l egislation and the outstanding
case law - the docunentary stanp tax had to be calculated on a
reasonably determ nabl e consideration. The reasonable
determ nati on was necessarily based on noney or a neasurabl e
quid pro quo - a manifestation of intent to bargain. \When the
val ue of the consideration was not reasonably determ nabl e,

t he amount of tax could be conputed.

The | egi sl ation and case | aw had not kept current with
sophi sticated tax planning techni ques whereby separate but
related |l egal entities were created to hide consideration.

Hi dden consi deration hid the purchaser who, traditionally, was
a third party with whomthe seller bargained. These

t echni ques not only successfully renoved docunents fromthe
statute’s reach but created the illusion of dual requirenents

- consideration and purchaser.
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Chapter 90-132, section 7, at 451, Laws of Florida,
amended section 201.02(1), Florida Statutes, (1989), to
address the probl em engendered by consideration that was not
reasonably determ nable, thus: “If the consideration paid or
given in exchange for real property ... includes property
ot her than noney, it is presuned that the consideration is
equal to the fair market value of the real property.” The tax
base, consideration, is now reasonably determ ned by reference
to the property deeded, not the property paid.

The presunption addresses the value of the consideration
- not whet her consideration was paid nor whether the party
receiving the property purchased that property. Further,
val ui ng consideration by reference to the property deeded
rather than the property exchanged therefor contradicts
Petitioner’s unspoken argunent that all taxable deeds enmnate
fromthe bargaining process and reflect deliberative intent.

Taxpayers cannot assert nothing was given in exchange for
real property when a denonstrable gift was not given and the
value of an interest in a separate legal entity increased as a
result of a transfer of property - the latter is exchangeabl e
value. One would pay nore noney for a menbership interest in
Mam Center as a result of Mam Center’s ownership of the

real property than one would pay were Mam Center not to own
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the real property. Simlarly, one would pay nore noney for an
interest in Crescent Funding as a result of Crescent Funding’s
owni ng Mam Center than one would pay were M am Center not
to own the property. Thus, in accordance with Florida
Adm ni strative Code Rule 12B-4.012(2)(b), “property other than
noney” includes “everything that has an exchangeabl e val ue or
whi ch goes to make up wealth or estate.”

The statute’ s amendnent prevented facile tax avoi dance by
i nposi ng a presunption that not only val ued consideration but
shifted the perspective fromwhich that value would be
determ ned. Accordingly, DOR, pursuant to section 201.11(1),
Florida Statutes, (1989), anmended! Florida Adm nistrative Code
Rul e 12B-4.013(7), (1991):

Cor poration: A conveyance of realty to a corporation

in exchange for shares of its capital stock, or as a

contribution to the capital of a corporation, is

subject to tax. There is a presunption that the

consideration is equal to the fair market val ue of

the real property interest transferred.

The presunption specified in section 201.02(1), Florida
Statutes, (2000), addresses the consideration’s value, not its

exi stence in a quid pro quo transaction. Here, the value of

the consideration is the deeded property’s fair market val ue

1See O Connell, Docunentary Stanp Taxes - | npact of
Statutory and Florida Adm nistrative Code Amendnments, The
Florida Bar Journal, vol. LXV, No. 6, 98 (June, 1991).
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because, without rebuttal, it is by that amount that
Crescent’s equity interest in Crescent Funding increased and
Crescent Funding’s equity interest in Mam Center increased.
These increases are attributable to Crescent’s deeding the
property to Mam Center. And, as Petitioner notes, that deed
was a contribution to capital. See Initial Brief pp. 7 and

12. See, also, Am cus Brief, p. 1.

D. The Consideration Exchanged in the Transaction
|s Revealed in the Change in the Parties’ Respective
Property Rights and in the Shift of Risk with Respect
to the Real Property Transferred
1. The Mere Change in Property Rights

Petitioner describes the conveyance as a “nmere change in
ownership [that] did not result in any other party acquiring
an interest in the [p]roperty.” Initial Brief p. 8.

DOR agrees the transaction at bar was a mere change in
ownershi p. DOR s agreenent, however, is prem sed on the
correct use of the adjective “nere” and a rejection of
Petitioner’s and Ami cus’s assunption that “mere” nmeans
insignificant or trivial.

The adjective “nere,” has a nunber of definitions.

“Mere,” used accurately, does not trivialize the noun it

nodifies.? On the contrary - “nere” means pure and absol ute -

2See, further, the Oxford English Dictionary, concerning
the adjective “nmere:” “now often m sunderstood as a term of
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nothing less than. Merriam Wbster’s Col | egi ate Dictionary,
10th ed. 1998, p. 727.

Petitioner’s assertion that there was no substantive
change in ownership defies the deed. The deed conveyed the
real property “in fee sinple forever.” ROA p. 54. “Atitle
in fee sinple is the highest quality of estate in |and known
to law.” State v. Jacksonville Expressway Authority, 139 So.
2d 135, 138 (Fla. 1962). Fee sinple title “inplies absolute

dom nion over the land.” 22 Fla. Jur. 2d Estates., Powers and

Restraints on Alienation 88 (1998). There could be no greater

substantive change in ownership - on February 24, 2000,
Crescent owned the real property. On February 25, 2000, M am
Center owned the rea

property; a subsequent deed of the property would be executed
by Mam Center, not Crescent nor Crescent Funding. On
February 25, 2000, Crescent had no interest in the property to
convey. The gravity of these facts and | egal consequences
obtaining were not |lost on the Third District. ROA pp. 182 -
183.

There was indeed a nere change in the form of ownership -

di sparagenment, the adj. being apprehended as in sense 5;” to
wit: “Having no greater, extent, range, value, power or

i nportance than the designation inplies; that is barely or
only what it is said to be.”
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owner shi p changed absolutely. |[If the Court is to conclude
there was no substantive change in the ownership of the real
property the Court must ignore both the |aw of estate transfer
and the separate nature of the |legal entities involved.

Consi derati on need not be nobney; it exists where there is
a benefit to the prom sor or detrinent to the prom see.

Dorman v. Publi x- Saenger - Sparks Theatres, Inc., 184 So. 886,
889 (Fla. 1938); Mangus v. Present, 135 So. 2d 417, 419 (Fl a.
1961) .

The consi deration supporting the change in ownership of
the real property is reflected in the change in property
interests that followed fromthe transfer. On February 24,
2000, Crescent owned three things: (1) real property; (2)
its interest in
Crescent Funding valued at $X and (3) its interest in M am
Center valued at $Y.

On February, 25, 2000, followi ng Crescent’s transfers of
its interest in Mam Center and its deeding the real property
to Mam Center, Crescent owned one thing: its interest in
Crescent Fundi ng which interest was valued at [($X +3Y) + the
fair market value of the real property)]. This follows
necessarily as a result of the property’s transfer being a

contribution to the Mam Center’s capital, Initial Brief, p.
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7, Amicus Brief p. 1, and Crescent’s ownership of Crescent
Fundi ng which, in turn, owmed Mam Center. See, above, facts
1.a through 1.qg.

Since the transfer of the real property was a
contribution to capital, the value of the real property was
reflected as owner’s equity in Mam Center’s books. The
owner’s equity account in Crescent Funding, owned by Crescent,
was i ncreased by an equal anount.

Crescent had a claimto the assets owned by Crescent
Funding on liquidation. Crescent Funding, in turn, had a
claimto the assets owned by Mam Center on |iquidation.
Crescent no | onger owned the asset itself. This increased
value in owner’s equity is the “other good and val uabl e
consideration” that was paid for the property - and that
consi deration provides the base for the cal culation of the

t ax.

Crescent’s conveyance to Mam Center was not a sonething
for nothing transaction. Wre Crescent to sell its interest
in Crescent Funding or were Crescent Funding to sell M am
Center the selling price of either interest would be higher as
a result of Mam Center’s owning the property than it woul d

be had Crescent not conveyed the property.
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2. The Shift of Risk Between Separate Legal Entities

The consideration that Mam Center paid for that
property is further reflected in the shifting of risk with
respect to the liability that m ght arise with respect to the
real property. Mam Center paid for the property by
accepting the property in return for its interposing itself
bet ween its owner, Crescent Funding, its owner’s owner,
Crescent, and the world.

| nsof ar as closely held corporations are legal entities
distinct fromtheir stockholders, Mner v. Bay Bank & Trust
Conpany, 185 Bankr. 362, 366 (N.D. Fla. 1995), Crescent and
Mam Center entered into the transaction for a business
purpose - the facilitation of “future unsecured financing.”
Initial Brief, p. 21.

M am Center presented to |l enders a financial profile
nore attractive than that presented by Crescent. The nore
attractive financial profile that Mam Center presented with
respect to the property has an econom c value. Exploitation

of the val ue

necessitated transferring the property. The cost of that
transfer is the docunentary stanp tax.

Further, the transfer of the property shielded the
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bal ance of Crescent’s assets fromrisk with respect to the
property by virtue of Mam Center’s owning the property. The
rai sing of the corporate shield is also good and val uabl e
consi derati on.

“The law in Florida is that corporations are | ega
entities separate and distinct fromthe persons conprising
them Absent fraud, the corporate veil is not pierced.” 111
Properties, Inc. v. Lassiter, 605 So. 2d 123, 125 (Fla. 4t" DCA
1992). A limted liability conpany is an entity separate from
its menmbers. 88608. 404 and 608.4227, Fla. Stat. (2000). The
| aw that pertains to piercing the corporate veil applies to
l[imted liability conpanies. 8608.701, Fla. Stat. (2000). The
fact that one individual owns and controls a corporation “does
not lead inevitably to the conclusion that the corporate
entity is a fraud or necessarily the alter ego of its
stockhol der[].” Hilton G| Transport v. GOl Transport Co.
S.A., 659 So. 2d 1141, 1152 (Fla. 3¢ DCA 1995). “[E]ven if a
corporation is nmerely an alter ego of its dom nant sharehol der
or sharehol ders, the corporate veil cannot be pierced so | ong
as the corporation’s separate identity was lawfully
mai ntai ned.” Lipsig v. Ram awi, 760 So. 2d 170, 187 (Fla. 3¢

DCA 2000) .
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Unl ess M ani Center was organi zed to m slead or
perpetrate fraud against its creditors, it insulates its
owner, Crescent Funding, fromliability. Simlarly, unless
Crescent Fundi ng was organi zed to m slead or perpetrate fraud
against its creditors, it insulates its owner, Crescent, from
liability. See Kanov v. Bitz, 660 So. 2d 1165, 1166 (Fla. 3¢
DCA 1995) and Seni nol e
Boatyard, Inc. v. Christoph, 715 So. 2d 987, 990 (Fla. 4th DCA
1998) .

In Dean v. Pinder, 538 A 2d 1184 (iwd. 1988), the Maryl and
Supreme Court recogni zed the corporate shield as val uable
consideration for docunentary stanmp purposes: “[A]
corporation is a distinct legal entity, separate and apart
fromits stockholders.” I1d. at 1189. “Significantly, the
Deans obtained the benefit of limted liability for corporate
obligations with
respect to the properties.” 1d. at 1190.3

E. ALimted Partnership’s Omership of a Second
Limted Partnership which Owms a Limted

SThe Pinder decision is discussed in greater detail bel ow
at H. 7, pp. 43 -44. See, further, EWH 1979 Devel opnent
Conpany, L.P. v. State Departnment of Treasury, Division of
Taxation, 10 N.J. Tax 321, 325 (1989): “Taxpayers’ argunment
that the transfers are exenpt fromrealty transfer fees is
m spl aced because there has been a transfer of ownership to
the BCA partnership, a separate |legal entity.”
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Liability Conpany Does Not Insulate from Tax
Consequences the Comrercial |ntercourse
between the First Limted Partnership and the
Limted Liability Conpany

The law s recogni zing the separateness of artificial
entities results in the law s inposing on related corporations
t he onus of dealing at arm s |length for tax purposes.
Accordingly, a corporation’s controlling another artificial
entity does not dissolve their separate business identities
for purposes of determning their respective responsibilities
under the revenue | aws.

Transactions between individuals and artificial entities
are deened purposeful and are respected as such. In Miline
Properties, Inc. v. Com ssioner of Internal Revenue, 319 U. S.
436, 63 S. Ct. 1132 (1943), an individual created a
corporation to hold real estate which, when sold, generated
t axabl e gain. The individual argued that he, not the
corporation, realized the gain and that he, not the
corporation, should report the gain on his inconme tax return.

The Court rejected the individual’s argunent: The
i ndi vi dual created the corporation for his “advantage and had
a special function fromits inception.” Mline Properties,

319 U.S. at 439, 63 S. . at 1134.

The doctrine of corporate entity fills a useful
purpose in business life. Wether the purpose be to
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gai n an advant age under the |l aws of the state of

i ncorporation or to avoid or to conply with the
demands of creditors, or to serve the creator’s
personal or undi scl osed conveni ence, so |ong as that
pur pose is the equival ent of business activity or is
followed by the carrying on of business by the
corporation, the corporation remains a separate
taxable entity ... the choice of the
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advant ages of incorporation to do business, it was
hel d, required the acceptance of the tax
di sadvant ages.

Mol ine Properties, 319 U S. at 439, 63 S. Ct. at 1134.

Simlarly, in Marks v. Green, 122 So. 2d 491(Fla. 1st DCA
1960), an individual was the sole sharehol der of a corporation
whi ch owned i ntangi bl e personal property. The corporation
pai d intangi bl e personal property tax on the val ue of the
i ntangi bl e personal property it held. M. Marks, in turn, was
required to pay intangi bl e personal property tax on the val ue
of his stock in his corporation - the value of which equal ed
the value of the intangi ble personal property held by the
corporation. Id. at 492.

The court refused to disregard the entities’ separate
identities: “for purposes of taxation, the identity of the
corporate entity nmust be kept separate and distinct fromthe
identity of its stockhol ders, unless otherw se provided by
statute.” Id. at 493.

[ The taxpayer] has seen fit to organi ze a donestic

corporation and own all of its outstanding capital

stock. He has elected to do business through this

corporate entity. The benefits of conducting one’'s

busi ness in such manner are obvious and too numerous

to nention in this opinion. Having so elected, [the

taxpayer] is in no position to claimall benefits

accruing to himby virtue of doing business as a

corporation, and at the same tine seek to disregard

the existence of the corporate entity in order to
avoi d paynment of a tax otherw se chargeable to him
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ld. at 493-494.

In Regal Kitchens, Inc. v. Florida Departnment of Revenue,

641 So. 2d 158 (Fla. 1st DCA 1994), four individuals owned a
corporation and a partnership. The corporation deeded real
property to the partnership; the partnership | eased the
property back to the corporation. The corporation sought to
avoid sales tax on its | ease paynments because the corporation
was the partnership’'s alter ego. Regal Kitchens, 641 So. 2d
at 163. The court observed the taxpayer’s argunent put the
taxpayer “in the unusual position of a corporation attenpting

to pierce its own corporate veil.” 1d. The court rejected

the taxpayer’s argunent:

Those who seek the protection afforded by

i ncorporation must also accept the burdens.

| ndi vi dual s may i ncorporate to shield thensel ves
from personal liability or for many other reasons,
but they may not then di savow the existence of the
corporation for the purpose of obtaining a tax
advantage. This is not a case in which nom nal
parties to a business venture are “paying rent to

t hensel ves” as Regal argues. On the contrary, this
is a case in which a corporation is paying rent to a
partnership.

ld. at 163.
Lastly, section 482, title 26 United States Code,
aut horizes the Secretary of the Treasury to apportion inconme

anong rel ated busi nesses to prevent tax evasion and to clearly
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reflect incone.

See Northwestern National Bank of M nneapolis v. United
States, 556 F.2d 889, 891-892 (8!" Cir. 1977):

The purpose behind the dividend distribution was to

obtain a tax advantage not available in an arnis

| ength transaction. The transaction was made

possi ble only on the basis of [the intercorporate

rel ati onship and control] and the end result was a

di stortion of the respective net inconmes of both

parent and subsidiary corporations.
The armi s |length standard reviews transactions to determ ne
whet her the econom cs of transactions between controlled
entities are simlar to those between unrel ated, independent
parties.
United States Steel Corporation v. Comm ssioner of |nternal
Revenue, 617 F. 2d 942, 947 (2™ Cir. 1980). The benefit of
separate legal identities carries the attendant cost of

separate tax responsibility.

F. Crescent Did Not Make a G ft of the Real
Property It Deeded to Mam Center

Petitioner and Ami cus assert that Mam Center gave
nothing in return for the property. See Petitioner Brief p.
12 and Ami cus Brief p. 7. Since Petitioner and Am cus deny the
exi stence of a purchaser they necessarily deny an exchange and
therefore tacitly assert a gift.

A gift proceeds froma “‘detached and disinterested
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generosity’ ... ‘out of affection, respect, adniration,
charity or like inmpulses,’”” (citations omtted), Conmm ssioner
of Internal Revenue v. Duberstein, 363 U S. 278, 285, 80 S
C. 1190, 1197

(1960). See also Cook v. United States, 897 F. Supp. 1403,

1407 (M D. Fla. 1995).
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“1f the paynment proceeds primarily from ... the incentive
of anticipated benefit of an econom c nature, it is not a
gift.” Duberstein, 363 U.S. at 285, 80 S. Ct. at 1196-1197.

There are no facts indicating that Mam Center received
the property as a result of Crescent’s affection, respect and
admration. The transaction was comrercial, executed for
econom ¢ benefit: “The purpose for the transaction was to
separate the property fromthe rest of Crescent assets in
order to facilitate future unsecured financing. Initial
Brief, p. 21.
“[Florida Honme Buil ders Associ ation] nenbers routinely
transfer unencunbered real property as a capital contribution
of capital to subsidiaries.” Amcus, p. 1.

When one gives a gift one’s net worth is dim nished
because one unilaterally parts with property. See Weeler v.

United States, 116 F. 3d 749, 761-762 (5'" Cir. 1997).

Crescent’s net worth did not change as a result of the
transfer because Crescent transferred the property as a
contribution to capital. Different property interests were
exchanged quid pro quo.

The United States inposes a tax on the transfer of
property by gift. 26 U . S.C 82501(a)(1l) (2000). Rea

property may be transferred by gift. 26 U S.C. 82511(a)
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(2000). The tax is inposed on the value of the property on
the date of the gift. 26 U S.C. 8§82512(a) (2000). The first
$10, 000 of a gift is excluded fromtax. 26 U S.C. 82503(b) (1)
(2000).

The deeded property had a val ue of approxinmately
$115, 500, 000. 4 The $10, 000 excl usi on woul d not exhaust the
tax base; Crescent, accordingly, conveyed property
theoretically subject to federal gift tax. However, and nost
inportantly, there could be no gift tax consequences in this
case because the gift tax applies only to human beings - it
does not apply to transfers between artificial entities, thus:

The follow ng are exanples of transactions resulting

in taxable gifts and in each case it is assuned that

the transfers were not made for an adequate and full

consideration in noney or noney’s worth:

(A) ... Atransfer of property by Bto a

corporation generally represents gifts by B to the

ot her individual sharehol ders of the corporation to

the extent of their proportionate interests in the

corporation. However, there nay be an exception to

this rule, such as a transfer nmade by an i ndividual

to a charitable, public, political or simlar

organi zation as a single entity, depending on the
facts and circunstances in the particul ar case.

“The sumis cal cul ated by working backwards fromthe
anount of tax. $693,000 (state tax) x 100 = $69, 300, 000;
$69, 300,000 + $.60 = $115,500,000. See 8§201.0205, Fla. Stat.,
(2000), for the special $.006 state tax rate applicable in
Dade County, as opposed to the typical .007 state tax rate,
§201.02(1), Fla. Stat., (2000).
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26 C.F. R 825.2511(h)(1).°

In Tilton v. Conmm ssioner of Internal Revenue, 88 T.C.
590 (1987), the owners of a corporation transferred all the
stock in the corporation to their sons. The former owners
then transferred 3599 acres in Putnam County, Florida, to the
corporation. The corporation returned no noney nor property
for the real property. The Tax Court held the sons
responsi ble for gift tax on the value of the real property
transferred to the corporation. Tilton, 88 T.C. at 599.

Here, Crescent owns Crescent Fundi ng which owns M am
Center. |If Petitioner’s and Am cus’s theory of the case is
accepted, then Crescent gave itself a gift of its own property
- Petitioner says as nuch: “CMC [Mam Center] did not give
any nmoney or other property in exchange for the real
property.” Initial Brief, p. 7. The logic supporting the
proposition is circular.

The facts are clear: Mam Center neither paid noney nor
transferred real or tangible property for the real property it

received from Crescent . Both the Petitioner and An cus

SNone of the exceptions in this case can apply. There are
no facts to support the contention that Mam Center is a
charitable, public, political or simlar organization. (A
public corporation functions |ike a political subdivision or
state agency. 8811.45(1)(i) and (j), and 22.03(5), Fla. Stat.,
(2000).)
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i nsist, however, that consideration be noney, stock or debt
relief.

Section 201.02(1), Florida Statutes, (2000), does not
limt consideration to noney, stock or debt relief;
consi deration includes other properties; it includes
i ntangi bl e property with
exchangeabl e value - the “other good and val uabl e
consideration” recited on the deeds.

Despite Mam Center’s having paid no cash for the rea
property Mam Center paid for the realty with property other
t han nmoney, section 201.02(1), which property is the
equi val ent of noney, De Maria, 338 So. 2d at 840 - to wit: the
value of limted liability and the increase in its value. To
contend ot herw se necessitates concluding that Mam Center
received the property as a gift - a proposition that has no
| egal support.

The points discussed above, the purchaser-consideration
unity and the separate tax responsibilities inuring to
separate entities converge, for docunmentary stanp tax
pur poses, in Miben-Lamar, 763 So. 2d 1209. The points
di scussed above diverge in Kuro, 713 So. 2d 1021.

The Third District found the Petitioner’s argunent

“superficially convincing,” ROA, p. 181, but, penetrating the
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hyperbol e, fathom ng the | aw, determ ned that Muben-Lamar was
deci ded correctly and Kuro was deci ded incorrectly.
G The First District in Miben-Lamar Correctly
Determ ned that Tax Was Due in a Transaction

Simlar to the Case at Bar
The First District in Miben-Lamar, L.P. v. Department of
Revenue, 763 So. 2d 1209, confronted a transaction simlar to
that at Bar. A limted partnership and an insurance conmpany
transferred their interests in real property to Miben-Lamar,
LP. The taxpayer, Miben-Lamar, LP, asserted it was not a
purchaser within section 201.02, Florida Statutes, and that it

paid no consideration for the real property. |Id. at 1210.

The court rejected the taxpayer’s argunment recogni zing
that a partnership is “an entity separate and distinct from
its partners.” Miuben-Lamar, 763 So. 2d at 1210, citation to
partnership statute omtted. The court held: “[Miben-Lamar,
LP] bought the real property by issuing val uable partnership
interests in consideration for land. This case involved a
strai ghtforward exchange of |and for personalty.” Id.

Here | and was exchanged for personalty that becane nore
val uable as a direct result of the exchange. The exchange was
not additional personalty - it was value added to the existing

personalty - an addition that would not have been nade had
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t here

been no transfer. The consideration follows as the natural
consequence of a commercial transaction; it need not reflect
intent or deliberative bargaining.

That M anm Center issued no new nenbership interests does
not extingui sh the econom c benefit the transfer engendered.
Vet her the ownership interest is reflected by 10 units or
1000 units is irrelevant when one person owns all the units.
What is relevant is the value of those shares before and after
the transfer.

Before the transfer Mam Center was probably worth $0
since it was fornmed sinply to hold the property for unsecured
financing. Following the transfer Mam Center was worth at
| east the fair market value of the property it received in the
course of the transfer. The fair market val ue presunption in
section 201.02(1), Florida Statutes, (2000), applies,

t herefore, absent sone ot her showi ng of consideration.

The increase in the value of nmenbership interests in
M am Center is an exchangeable value. A person is unlikely
to pay $1 for assets worth $0. A person is presuned to be
willing to pay the fair market value of assets worth a sum
greater than $0.

Both Petitioner and Anmicus attenpt to distinguish Muben-
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Lamar because Miben-Lanmar involved a third party and a

prom ssory note. Initial Brief, p. 19; Amcus Brief, p. 7, n.
2.

Lamar - Eastern, L.P., one of the |[imted partners in
Muben- Lamar, L.P., contributed a ten-year prom ssory note
val ued at $280, 160. Miben-Lamar, 763 So. 2d at 1210. The
real property contributed to the enterprise was val ued at
$22, 890, 391. 1d.

The tax at issue was $207,561.15. The tax was assessed
agai nst the real property’s fair market value - not the val ue
of the note.® If the note were the legally significant fact
then the tax would be zero since the note was provided for an
interest in a partnership rather than an interest in real
property. This result further supports the conclusion that
the interest in the artificial entity is separate and distinct
fromthe interest the
real property - despite both Petitioner and Am cus asserting
t hey

are one and the sane. Petitioner Brief, p. 8, Am cus Brief,

p. 7.

This fact is not readily apparent fromthe court’s
deci sion at 763 So. 2d 1209. However, no cal cul ati on supports
documentary stanmp tax of $207,561. 15 agai nst the prom ssory
note of $280, 160.

35



H.  The Error in Kuro Rests on Two M stakes: the Court
M nim zed the Magni tude of the Transfer and Applied
Principles that Pertain to Trusts and Securities

1. Overview of the Kuro Decision

Petitioner and Ami cus assert the matter is disposed of by
Kuro, 713 So. 2d 1021. A father and son purchased condom ni um
units, formed a corporation, and then transferred title to the
condom niumunits to the corporation “to avoid exposure to
potential liability arising fromthe nmanagenent of the eight
rental units.” 1d. at 1022.

The court held that the corporation was not a purchaser;
it paid no consideration for the property; “[t]hough the
transactions effected a change in the | egal ownership of the
property, the beneficial ownership of the |and renni ned
unchanged. These were ... nere book transactions and ... were
not sales to a purchaser, as contenplated by section

201.02(1).” 1d. at 1021.

2. The Court in Kuro Wongly Concl uded
the Transfer Was I mmateri al

The term “book transaction,” eval uated objectively,
descri bes nothing. The “books” are where a busi ness records
its economic activity. Economc activity that is not recorded
in the business’ books is one of two things: fraud or

inmaterial. The conveyance under review and its status as a
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contribution to Mam Center’s capital was neither fraudul ent
nor immaterial.

lmmateriality is the operative principle when the
adj ective “nmere” is wongly appended to “book transaction” to
mnimze the effect of a transaction or event. The nmagnitude
of the deed at issue precludes its being imaterial.

“Materiality judgnments are primarily quantitative in
nature. They pose the question: Is this item|arge enough for
users of the information to be influenced by it?” Financial
Accounting Standards Board Original Pronouncenents, as of June
1, 2000, vol. 111, Concept 2, para. 123, p. 1046. “[T]he
relative rather than the absolute size of a judgnment item
det erm nes whether it should be considered material in a given
situation.” I1d. at paragraph 129, p. 1047.

As Petitioner asserts - the entire point of the transfer
was to “facilitate unsecured financing.” Initial Brief, p.
21. If a legal entity is created to hold one asset in
order that that asset may be used to obtain financing, then
t he econom ¢ event pertaining to that asset, its original
transfer to the entity, cannot be immterial and its
i nportance cannot be mnimzed. The court in Kuro believed a

false premse - the court in Kuro tacitly believed the

transfer of the property to a corporation was nothing nore
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than a mnisterial function

perfornmed to satisfy accounting requirenents otherw se w thout
| egal consequence.

There was nothing mnimal or mnisterial about the
transfer and its effects on the books of the interested
parties: Crescent, Crescent Funding and Mam Center. The
Third DCA correctly concluded that the transfer of the
property transforned a shell into a viable entity. ROA p.
184, n.6.

3. To Describe a Transfer of Real Property as a
“Book Transaction” Is to M sapply Principles

of the “Book-Entry Systeni - Principles that
Pertain to Securities

The term “book transaction,” used to describe a legally
i nconsequential accounting entry, m sapplies the term “book-
entry” which is used in the “book-entry system” The
m sapplication functions on two levels: (1) the book entry
system applies to securities rather than real property, and
(2) the book entry systemis legally consequential - it
operates within Article 8 of the Uniform Comrercial Code,
Chapter 678, Florida Statutes, “lnvestnment Securities,” and

t hroughout the federal regulations pertaining to the sale and
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i ssue of marketable federal securities.”’

“[O ne of the reasons for the evolution of book-entry
systens is to elimnate the risk of |oss or destruction of
physical certificates.” 8678.5041, Fla. Stat. Ann., (2003),

Comment 4. How the court in Kuro m sapplied the book entry

systemis clear when the paraneters of the systemare

identified. This section[8 expresses one of
the core elenments of the
relationships[®] for which the
Part 5 rules were designed, to
wit, that a securities
i ntermedi ary['°] undertakes to

‘See, for exanple, Sale and |Issue of Marketable Book-Entry
Treasury Bills, Notes, and Bonds (Department of the Treasury
Circular, Public Debt Series No. 1-93), 31 C.F. R Chapter 11,
Part 356, and Regul ati ons Governi ng Book-Entry Treasury Bonds,
Notes and Bills (Departnment of the Treasury Circular, Public
Debt Series No. 2-86), 31 C.F.R Chapter 11, Part 357.

88678. 5041, Fla. Stat., (2003), “Duty of securities
intermediary to maintain financial asset.”

°The possible “chain of custodial relationships” including
t he Federal Reserve, depository institutions, dealers,
brokers, institutional investors and individuals; “there
frequently are nultiple | evels between an issuer of the
security and the ultimte holder of the beneficial interest in
that security.” Proposed Rules, Department of the Treasury,
Fi scal Service, Regul ations Governing Book-Entry Treasury
Bonds, Notes and Bills, 61 Fed. Reg. 8420, 8421 (March 4,
1996) .

OFor exanple, a “clearing corporation,” 8678.1021(1)(n),
Fla. Stat., (2003), which includes a “clearing agency” under
federal securities law, 8678.1021(1)(e)1, Fla. Stat., (2003).
A clearing agency is, generally, “a person who acts as an
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hol d financial assets
corresponding to the security
entitlements[?] of its
entitlenment holders[*]. ... This
section recogni zes the reality
that as the securities business
is conducted today, it is not
possible to identify particul ar
securities as belonging to
custoners as distinguished from
ot her particular securities that
are the firms own property.
Securities firms typically keep
all securities in fungible form
and may maintain their inventory
of a particular security in
various | ocations and forns,
i ncludi ng physical securities
held in vaults or in

transit to transfer agents, and book entry positions

at one or nore clearing corporations.

8§678.5041, Fla. Stat. Ann., (2003), Conmment 1.

The court in Kuro used the term “book transaction” as a
short hand description of the situation where one person hol ds
property for another. This is the fundanental prem se on

whi ch both Petitioner and Am cus rely.

intermediary in making paynments or deliveries ... in
connection with transactions in securities.” 15 U. S.C.
878c(a)(23)(A).

1T Tl he rights and property interest of an entitl ement
hol der with respect to a financial asset specified in part V
[ Security Entitlenents].” 8678.1021(1)(q), Fla. Stat., (2003).

2“'A] person identified in the records of a securities
intermediary as the person having a security entitlenment
agai nst the securities internmediary.” 8678.1021(1)(h), Fla.
Stat., (2003).
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Nei t her Kuro, Inc. nor Crescent Mam Center, LLC, held
real property for soneone else. Each owned their respective
properties in their respective right. Moreover, a paper deed
was recorded in each instance. ROA pp. 8-16. *“Book
transaction,” a m snoner for “book-entry” is an exanple or
met aphor that has no place in transactions involving the
transfer of real property.

4. Legal and Beneficial Omership Interests Are Not

Separated in the Corporate Environnent - Each
Refers to Stock Ownership

The distinction the court in Kuro, draws between | egal

and beneficial interests derives fromtrust law, its
application in the corporate setting derives fromthe

m sapplication of technical trust term nology.
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According to the basic accounting equation: Assets =
Liabilities + Owmer’s Equity.®® A sinple, hypothetical bal ance

sheet | ooks like this:

Asset s Liabilities and Owmers’ Equity
Cash $ 5000 Liabilities $2000
Bui | di ng $10. 000 Owmers’ equity $13. 000
Total Assets $15, 000 Total Liabilities and
Owmner’s Equity $15, 000

The bal ance sheet shows two views of the same business.
The left side, assets, shows what the business owns. The
right side, liabilities and owners’s equity, shows who
supplied the resources and how much each group supplied. R
Mei gs, Accounting, p. 46.

“A stockhol der as such has no title, |egal or equitable,
to the corporation’s property. His interest is a pro rata
part of the residuumon |iquidation.” Howell Turpentine Co.
v. Comm ssioner of Internal Revenue, 162 F. 2d 319, 322 (5th
Cir. 1947).* *“[E]Jquity is not an asset to the corporation,
but indeed its opposite: a claimon assets.” Strougo V.

Bassini, 282 F. 3d 162, 175, n. 10 (2™ Cir. 2002) (enphasis in

8See R. Meigs, J. WIllianms, S. Haka and M Bettner,
Accounting - The Basis for Business Decisions, (11" ed. 1999),
p. 46.

“Owner’'s equity is “the residual interest in the assets
of an entity after deducting its liabilities.” Financial
Accounting Standards Board Original Pronouncenents, as of June
1, 2000, vol. 111, Concept 6, para. 49, p. 1123.
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original).

“Owmners’ equity” is sinmply a conmpound noun, sSynonynous
with “equitable ownership” and “equitable interest.” The noun
“equity” has changed to an adjective, “equitable.” Changing a
noun to an adjective does not change property rights.

If one has an interest in a corporation one is either a
creditor or an owner. Form of ownership addresses type of
title. Type of title is a trust issue - it does not arise
outside the trust setting.

“[A] corporate parent has no |egal or equitable interest
in the property of its subsidiary. It simply owns the stock
of the sub.” Inre W T. Mayfield Sons Trucking Co., 225
Bankr. 818, 826 (N.D. Ga. 1998). “[OQ nwership of all the
out st andi ng stock of a corporation is not the equival ent of
ownership of the subsidiary’s property or assets. 1In re
Petition of Brierly, 145 Bankr. 151, 169 (S.D. NY 1992).

“Under Florida | aw, the stockholders do not hold title to
property owned by the corporation. Rather, the corporation,
as a legal entity, holds the title.” Mner, 185 Bankr. at
366. A corporate sharehol der retains the beneficial ownership
of stock after the stock is placed in escrow. World Tine
Cor poration of America v. M zrachi, 702 So. 2d 284 (Fla. 4t"

DCA 1997).
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I n Chanrai Investnents, Inc. v. Clenent, 566 So. 2d 838
(Fla. 5th DCA 1990), the court refused to reforma deed where
the real property owned by a corporation was conveyed by the
corporation’s sole shareholder to a second corporation when
the first corporation, the owner of the real property, was not
a party to the deed or agreenment the action sought to be
reformed. Chanrai Investnents, 566 So. 2d at 839. The first
corporation “is a legal entity and the only owner of the
property sought to be reached by this reformation. The
i ndi vi dual stockhol der has neither |egal nor equitable title
to the property. This is not altered by the fact that a
si ngl e stockhol der may own all the stock of a corporation.”
| d.

In Marks v. Green, 122 So. 2d at 494, the Court noted
that the only time a stockholder may be descri bed as having a
beneficial interest in a corporation is when the corporation
may be described as a trust holding the stock for the benefit
of the stockholder. Accordingly, the value of the stock a
sol e sharehol der held in his corporation was subject to
i ntangi bl e personal property tax. There is no distinction
bet ween | egal and beneficial ownership interests in the
ownership of stock - the two are conmbined. A distinction

bet ween | egal and equitable ownership interests contenpl ates
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separate titles - and titles are separated only in the trust

envi ronnent .

5. Legal and Beneficial Omership Interests
Are Separate in the Trust Environment

“Trust | aw provides that upon establishnment of a trust,
the legal title is held by the trustee whereas the equitable
title rests with the beneficiary. ... The lawis firmy
established in Florida that a trust cannot exist where the

| egal and equitable title are vested in one individual.” In
re Wells, 259 Bankr. 776, 779 (MD. Fla. 2001). “A trust by

definition gives the beneficiary equitable title to the trust

assets and allows legal title to remain with the trustee. I n

re Gieves, 250 Bankr. 405, 406 (MD. Fla. 2000).
The trust beneficiary’ s equitable interest is a

beneficial interest:
[the terml [‘]beneficiary of a trust[‘] signif[ies]
one who has an equitable interest in property
subject to a trust and who enjoys the benefit of the
adm nistration of the trust by a trustee. The
trustee is the person who holds the legal title to
the property held in trust, for the benefit of the
beneficiary.

55A Fla. Jur. 2d Trusts 81 (2000).
A business trust is an unincorporated business

organi zati on where trustees manage property for persons

hol ding “transferable certificates evidencing interests in the
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trust estate.” 8B Fla. Jur. 2d Business Rel ati onshi ps 8464

(2000). Section 609.07,
Fl orida Statutes, (2000), characterizes the ownership
interests in a business trust as “beneficial ownership.”

In Kuro the court wongly inposed on a corporation a
concept that applied to trusts. The adjectives “equitable”
and “beneficial” are interchangeabl e when describing a stock
hol der’s interest which is always “equity” and is always
“legal .” The adjectives “equitable” and “beneficial” obtain
di screte |l egal significance when they describe the title to

t he property one hol ds.

An equitable or beneficial title is held only by a cestue
que trust. Unless a trust is involved, title to property in
t he corporate setting is not divided - one is either a

creditor or a sharehol der.

When a legal estate and a trust estate are
coext ensi ve and both beconme vested in the sane
person, a nerger of the trust estate in the |egal
estate takes place; but in order for the nerger to
take place the | egal and equitable estates nust not
only be coextensive but comrensurate, that is, there
must be the sane estate in law as in equity. The
merger of an equitable with a | egal estate is
|argely a matter of intention.

22 Fla. Jur. 2d Estates, Powers and Restraints on Alienation
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8§52 (1998) (enphasis added).

The equitable estate relates to a trust. Here, there was
no trust nor attenpt to create a trust - intent is not at
i ssue. The Kuro decision gave a corporation the |egal status
and treatnent of a non-business trust. See, for exanple,
Fl orida Adm nistrative Code Rule 12B-4.013(32).

6. The Court in Kuro Created an Exenption from Tax

“[ E] xenptions fromtaxation are special favors and
statutes granting such exenptions nust be strictly construed.”
Coppock v. Blount, 145 So. 2d 279, 281 (Fla. 3¢ DCA 1962).
Tax exenptions are strictly construed agai nst the party
claimng the exemption. Regal Kitchens, 641 So. 2d at, citing
St ate Departnent of Revenue v. Anderson, 403 So. 2d 397, 399

(Fla. 1981).

The Florida Legislature has not bestowed the favor
Petitioner and Am cus seek. The “book transaction” exenption
the court found in Kuro has no statutory basis.

Chapter 201, Florida Statutes, (2000), grants four
exenptions: property transferred to tax exenpt entities,
section 201.02(6), property transferred in the course of a
di ssolution of marriage, section 201.02(7), obligations to pay

noney issued by a Florida political subdivision, section
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201. 24(1)and transactions invol ving educational facilities and
sites, section 201.24(2).' Chapter 201, Florida Statutes,
(2000) does not grant a “book transaction” exenption.

Am cus woul d avoid the strict construction of exenptions
by shifting the focus to the statute’ s silence regarding
transfers between related entities. Amcus Brief, p. 16.

Am cus tacitly asserts that the statute nust identify each
transaction the statute is intended to reach. The assertion
ignores the fact that Chapter 201, Florida Statutes,
affirmatively inposes tax; it does not prohibit tax.

I n accordance with the doctrine inclusio unius est
exclusio alterius, “when a | aw expressly describes the
particul ar situation in which sonmething should apply, an
i nference nmust be drawn that what is not included by the
specific reference was intended to be omtted or excluded.”
Gay v. Singletary, 700 So. 2d 1220, 1221 (Fla. 1997). \here a
statute notes exceptions “the inclusion of one inmplies

excl usion of others.” United States v. Macia, 157 F. Supp. 2d

1369, 1371 (S.D. Fla. 2001).

15See, further, section 201.02(5), Florida Statutes,
(2000); a partnership’ s conveyance of real property back to
the partner who originally conveyed the property to the
partnership is excluded fromthe tax so | ong as the partner
does not assune any debt for which that partner was not
originally |iable.
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The neaning of a statute derives fromthe | anguage the
| egi sl ature enpl oyed. Florida Departnment of Revenue v.

Fl ori da Muni ci pal Power Agency, 789 So. 2d 320, 323 (Fl a.
2001).

Section 201.02(1), Florida Statutes, (2000), taxes deeds
that convey an interest in real property. Only a few
particul ar types of deeds are exenpt fromtax; commerci al
deeds between related parties are not anong them

The “book transaction” exenption the court found in Kuro
derives fromthe Florida Suprene Court’s decision in Palner-
Florida, 88 So. 2d 493. In Palnmer-Florida, the taxpayer

corporation deeded its property to its shareholders in
proportion to their share of comon stock. The court held

“[T] he grantees were not ‘ purchasers; the transfer “was a
mere book transaction.” 1d. at 495. The Court’s term “nere
book transaction” in Palmer-Florida, is based on the general

accounting equation.

The property held by the corporation was an asset and
appeared as such on the left side of the balance sheet. The
val ue of that property was held as owner’s equity on the right
side of the balance sheet - it was not a sumreserved to
satisfy creditors’ claims. The stockhol ders, as such, owned

the equitable interests in the corporation. The stockhol ders
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coul d not meaningfully be characterized as the benefici al
owners of the property because the property was not held in
trust - title to the property was not divided. The Court in
Pal mer-Florida did not, therefore, characterize the
st ockhol ders as beneficial owners. The Court did not confuse
equity in the trust context with owner’s equity in the
corporate context. Moreover, the corporation did not have a
reci procal economc interest in its shareholders, that is, the
corporation had no property interest that increased in val ue
as a result of the distribution. The shareholders’ claimto
resi dual assets on |iquidation was reduced by the fair market
val ue of the property distributed. The corporation’s
obligation to its sharehol ders was reduced as a result of the
i qui dation.

Lastly, the distribution was not tax-free as Petitioner
and Ami cus inply. Since the distribution took place in a
commercial environment it was not a gift. The distribution,
however, generated incone tax consequences to the

shar ehol ders. 1 | n business, there is “no free lunch” when it

6The transfer was incone to the shareholders to the
extent the transfer could be characterized as a dividend. 26
U S C 8301(a), (b)(1) and (c)(1) and 861(a)(7). The transfer
was capital gain to the shareholders to the extent the
transfer could be characterized as distribution on |iquidation
and the property had appreciated. 26 U S.C. 8301(a), (c)(3)
and 861(a)(3).
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cones to tax unless the |egislature, federal or state,
specifically authorizes a tax free nenu in the form of
exenpti ons.

The transaction in Kuro was the exact opposite of the
transaction in Palnmer-Florida. The court in Kuro interpreted
Pal mer-Florida to stand for the proposition that transactions
bet ween a corporation and its sharehol ders “washed.” Section
201.02(1) taxes deeds that transfer interests in real
property. There is no wash. The decision in Kuro is w ong.

7. The Result Reached in Kuro Is Inconsistent with
t he Result Reached by Ot her Jurisdictions

The decision Dean v. Pinder, 538 A 2d 1184, (cited with
approval by the Third District, ROA p. 183), addressed facts
simlar to those in Kuro: a husband and w fe purchased two
parcels in their own name, forned a corporation and then
deeded the property to the corporation. The corporation paid
no noney nor issued any additional shares of stock in exchange

for the property. Pinder, 538 A 2d at 1186.

Mor eover, whether the transfer was a dividend or a
distribution on liquidation is a technical matter of federal
income tax. “Normmlly, a corporate distribution is either a
di vidend or a return of capital or both. ... [D]ividends
received by a corporate stockhol der are taxable to him as
ordinary income, whereas a return of capital has no tax
consequence unless it results in a gain or loss.” United
States v. Florida, 252 F. Supp. 806, 817 (E.D. Ark. 1965).
The distinction is irrelevant here.
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The issue in the case devol ved upon the Court’s
construing the term “actual consideration” - a termthat was
not defined by statute. The Court found “actual
consideration” with respect to the “*economc facts’ of the
conveyance.” Pinder, 538 A 2d at 1189 (internal citation
omtted). “The *actual consideration’” flowing fromthe
grantee to the grantor is what the parties thensel ves
consi dered the bargain to be, regardl ess of the anmount of
noney or other tangible property that the grantor may have
received or that nmay have been stated on the deed.” 1d.

The Court identified the substantive consequence of these
transactions: “Before the transfer of [the] properties the
Deans owned stock in a ‘paper’ corporation w thout assets.
The
transfer of the properties undeniably increased the assets of
t he corporation and, hence, the value of the Deans’ stock.”
ld. at 1190.

Am cus attenpts to distinguish Pinder by stating that
“[Unlike Florida’s statute, the Maryland statute inposed a
bl anket tax on all conveyances.” Amcus Brief, p. 8, n. 3.
This statenment is incorrect. Maryland Tax-Property Code
Annot ated article 12-108 identifies a nunmber of “instrunment[s]

of witing ... not subject to the recordation tax.” Am cus
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correctly notes that the Maryland statute did not use the term
“purchaser.” The Maryland statute did, however, use the term

“actual consideration.” Pinder 538 A . 2d at 1187. Am cus’ s

observation is valid only if the Court accepts that
consi derati on can be paid by a person who is not a purchaser
The Maryl and Court’s observation respecting consideration
and the parties’ bargain is consistent with the separation of
entities doctrine - the individuals deeding the property were
separate fromthe business entity they created and owned.
Mor eover, the Court’s observation refutes both Petitioner’s
and Am cus’s insistence that bargaining requires tire kicking
negoti ation between nmen in straw hats and suspenders. One’'s
bargai n i ncludes the “natural consequence[s] of the commerci al
transaction.” See Third District opinion, ROA p. 183.
Section 201.02(1) sinply levies tax on deeds transferring
interests in real property. The notion is not esoteric.
In Carpenter v. Wiite, 80 F.2d 145 (1st Cir. 1935)% (cited
with approval by the Third District, ROA, p. 183), a business

trust and a corporation each conveyed real property to a

"Chapter 201, Florida Statutes, the docunmentary stanp tax
| aw, was taken fromthe federal docunmentary stanp tax act;
consequently, Florida courts follow federal decisions.

Choct awhat chee El ectric Cooperative, Inc. v. Geen, 132 So. 2d
556, 558 (Fla. 1961). The federal docunmentary stanp tax act
was repealed in 1966. Pub. L. No. 89-44, 8§701(c)(1).
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second business trust which, therefor, paid no noney or
tangi bl e personal property to either grantor. The court in

Carpenter rejected the proposition there was no sale of the

beneficial interest in the property, there having been
conveyed only bare legal title which has no substantial val ue.

Carpenter, 80 F.2d at 146. The court observed:

The facts hardly support this argunment ... The
entire interest, legal and equitable, in the
property of [the first business trust] was conveyed
to the trustees of the new trust and new equitable
interests, not of identical character with the old
ones, were created, evidenced by the shares in the
new trust, issued to the grantors in return for the
conveyance. There was therefore a conplete change
in both the legal title and the beneficial ownership
of the property, not a continuance of the sane
beneficial ownership in the hands of the new
trustees. Nor were the equitable interests of the
new shares in the sanme property as those of the old
shares; the latter represented interests only in the
property of [the first business trust]; the former,
interests in all the property conveyed to the new
trust.

Carpenter, 80 F.2d at 146.

Here, Crescent surrendered 100 percent of its ownership
in land in consideration for an increased value in its
interest in Mam Center through Crescent Funding. 1In short,
Crescent exchanged its fee title in land, which title conbi ned
| egal and equitable ownership interests, for the equitable
ownership of Crescent Funding and M am Center, which

equi tabl e ownership increased in value as a result of the
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conveyance.

For Mam Center to deny consideration it nust prove a
gift - which entails its further denying that the transaction
was notivated to obtain econom c benefit. Such a denial would
reveal the transaction as a sham and contradict the purpose of
Crescent’s formation of Mam Center: creation of a separate
entity for a business purpose. See fact 5, above.

Am cus’s reliance on Mandell v. Gavin, 816 A 2d 619, 625
(Conn. 2003), Am cus Brief, pp. 11-12, is m splaced. Mandel
cannot apply in this case. First, the Connecticut Court
specifically rejected the plain nmeaning doctrine of statutory
construction. Mandell, 816 A 2d at 624. Florida follows
pl ain
meani ng interpretation. Florida Conval escent Centers v.
Somberg, 840 So. 2d 998, 1000 (Fla. 2003).

Further, the Connecticut statute was anended opposite the
Fl orida amendnent. Connecticut General Statute 12-494, at
i ssue in Mandell, see 816 A . 2d at 625, b. 8, did not define
consideration. The statute’ s predecessor, Connecticut Ceneral
Statute 12-494(a) (Supp. 1969), inposed tax on the property’s
fair market value when there was no otherw se discernible
consi deration. Mandell, 816 A 2d at 625, n.8, and 625-626.

Florida jurisprudence precludes a result simlar to that
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in Mandell. So long as Crescent “got sonething,” that is,

consi deration, then, wthout nore, the value of that
consideration is valued with respect to the property
transferred. Crescent’s interest in Crescent Funding and
Crescent Funding’s value increased as a direct result of the

transfer.

| . The Incidence of Tax Falls on the Econom c
Subst ance of the Subject Transaction

“I'n analyzing whether tax liability exists [Florida
courts] are authorized to | ook through formto fact and
substance.” Hialeah, Inc. v. Dade Co., 490 So. 2d 998, 1001,
n. 6 (Fla. 3" DCA 1986). The substance over form analysis
applies to the gift
tax. Sather v. Conm ssioner of Internal Revenue, 215 F.3d
1168, 1174 (8" Cir. 2001).

Wher eas a taxpayer may structure a transaction to
mnimze tax liability the transacti on nust have econom c
substance. Kirchman v. Comm ssioner of Internal Revenue, 862
F. 2d 1486, 1491 (11th Cir. 1989).

According to McCoy Motel, 302 So. 2d 440, the
documentary stanp tax is an excise tax and that tax liability
arises solely with reference to the docunment; extrinsic facts

are irrel evant. | d. at 442. | f the substance of the
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transaction is irrelevant then the relationship of the parties
conprising that substance is irrelevant.

DOR does not challenge the validity of Crescent’s
busi ness with Mam Center. DOR sinply applies the tax that
follows fromthe transactions taking place between those
entities doing business in the State of Florida. O, if DOR
has no business | ooking at the transaction for docunentary
stanp tax purposes, DOR sinply applies the tax to the face of
the deed - the deed whereby Crescent transferred real property
to Mam Center, the deed whereby one | egal entity transferred

real property to a second |legal entity.
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CONCLUSI ON

The deed whereby Crescent conveyed Florida real estate to
M am Center is subject to Florida docunentary stanp tax.
Crescent’s ownership of Crescent Funding and Crescent
Fundi ng’s ownership of Manm Center does not insulate their
busi ness fromtax. Crescent did not make a gift of the
property and Chapter 201, Florida Statutes, (2000), does not
exenpt transfers between artificial legal entities, ownership
not wi t hst andi ng.

WHEREFORE DOR requests the Court affirm decision of the
Florida Third District Court of Appeal.

Respectfully subm tted,

Charl es Catanzaro
Fla. Bar No. 979732
Assi stant Attorney Ceneral

58



CERTI FI CATE OF SERVI CE
| certify that a true and correct copy of the foregoing,
Respondent, Florida Departnent of Revenue' s Answer Brief, has
been furnished by U S. Mil to Fred O Gol dberg, Esq., Berger
Si nger man, 200 S. Biscayne Blvd., Ste. 1000, Mam , FL 33131-
5308 and, for Am cus, Guy V. Perko, Esqg., Hopping Geen &
Sanms, P.O. Box 6526, Tallahassee, FL 32314, this 10" day of

June, 2004.

Charl es Catanzaro
Assi stant Attorney Ceneral

CERTI FI CATE OF TYPE STYLE AND SI ZE
| certify that Courier New, 12 point, is the type style

and size used in the Respondent’s answer brief.

Charl| es Catanzaro
Assi stant Attorney General

59



