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. STATEMENT OF JURI SDI CTI ON

This matter is before this Court based upon direct and
express conflict between the Third District’s Opinion in the
i nstant action (Appendi x, Tab 11)! and t he deci si on of the Second
District inKuro, Inc. v. State, Departnment of Revenue, 713 So. 2d
1021 (Fla. 2d DCA 1998), Review Denied, 713 So.2d 201 (Fla
1998) . Thus, this appeal is within the Court’s discretionary
jurisdiction pursuant to Article V, 83(b), Florida Constitution,
and Rule 9.030(a)(2)(A(iv), Fla.R App. R See Order accepting
jurisdiction, App. Tab 13.

I'l. STATEMENT OF FACTS

Prior to February 25, 2000, Crescent Real Estate Equities
Limted Partnership (hereinafter referred to as “Crescent”) was
t he owner of certainreal property and all inprovenents thereupon
| ocated in Mam, Mam-Dade County, Florida (hereinafter
referred to as the “Property”). App. Tab 4, Ex. A ¢ 11. On
February 24, 2000, Crescent forned and organi zed Crescent M am
Center, L.L.C. (hereinafter referredto as “CMC’ or “Petitioner”)
as alimted liability conpany under the | aws of Del aware. App.
Tab 4, Ex. A, 1 4. CMCnmaintains its principal place of business

and principal commercial domcile in M am -Dade County, Florida,

'A formal pagi nated Record has not yet been i ssued in connection
with this proceeding. Accordingly, Record references hereincite
to the Appendix to this Brief by tab nunber and page or paragraph
nunmber .
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and is authorized to conduct business in the State of Florida.
App. Tab 4, Ex. A, 1 4.

| medi ately after CMC was formed on February 24, 2000
Crescent transferred 99.9% of its ownership interest in CMC to
Crescent Real Estate Funding | X, L. P. (hereinafter referred to as
“Crescent Funding”), a Delaware lim ted partnership. App. Tab 4,
Ex. A 5. At the sane tinme, Crescent transferred the remining
0.1%of its ownership interest in CMC to CRE Managenent | X, LLC
(hereinafter referred to as “CRE Managenent”), a Delaware |limted
liability conpany. App. Tab 4, Ex. A, 1 5. | medi ately
t hereafter, CRE Managenent, again on February 24, 2000,
transferred its 0.1% interest in CMC to Crescent Funding
renderi ng CMC wholly owned by Crescent Funding. App. Tab 4, Ex.
A 1 6. At all times applicable hereto, CRE Managenent was
whol |y owned by Crescent. App. Tab 4, Ex. A, 1 6. At all tines
applicable hereto, Crescent was the sole limted partner in
Crescent Fundi ng and Crescent Funding s sol e general partner was
CRE Managenent. App. Tab 4, Ex. A, 1 8. Thus, at all tinmes
appl i cabl e hereto, Crescent, through its ownership of Crescent
Fundi ng and CRE Managenent, owned and controlled 100% of CMC.

Because Crescent owned 100% of CRE Managenent, Crescent
Funding’s sole general partner, and Crescent was Crescent
Funding’'s sole |limted partner, Crescent owned 100% of the

beneficial interest in Crescent Funding, which, in turn, owned

102785-1 2



100% of the beneficial interest in CMC. App. Tab 4, Ex. A 11 8,
9, 10. In addition, because Crescent Fundi ng was the sol e nenber
of CMC, it possessed all rights to the full est extent of Del aware
law to control, manage and operate CMC. App. Tab 4, Ex. A, T 10.
Simlarly, Crescent, as the sole nenber and owner of CRE
Managenent, Crescent Funding s general partner, possessed all
rights to the fullest extent of Delaware lawto control, operate
and manage Crescent Funding. App. Tab 4, Ex. A T 10. Thus,
Crescent, through Crescent Fundi ng, al so possessed the right and
power to control, operate and manage CMC. App. Tab 4, Ex. A
10.

On February 25, 2000, Crescent, as grantor, transferred the
Property to CMC. App. Tab 4, Ex. A T 11. CMC filed the deed
with the Clerk of Courts, Mam-Dade County, Florida on
February 25, 2000 and paid docunmentary stanp tax in the sum of
$693, 000 and surtax in the sum of $519,750, a total sum of
$1,212,750 to the Clerk of Courts in connection with the filing
of the deed. App. Tab 4, Ex. A § 12. The Property which
Crescent transferred to CMC was not encunbered by any nortgage
and no nortgage was satisfied in connection with the closing
whi ch t ook place on February 25, 2000. App. Tab 4, Ex. A ¢ 13.
Crescent did not owe any account payable in favor of CMC and no
account payabl e was satisfied in connection with the transfer of

the Property by Crescent to CMC App. Tab 4, Ex. A 1 14.
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Crescent received no real, personal or intangible property or
anyt hing of val ue i n exchange for the property transferred by it
to CMC, and no shares or interest in CMC were conveyed in
exchange for the Property. App. Tab 4, Ex. A 91 16, 17.
Crescent created CMC, and CMC's ownershi p was established prior
to the real estate conveyance and no shares of interest in CMC
were conveyed i n exchange for the Property. App. Tab 4, Ex. A ¢
16.

Crescent possessed no tax reason for executing the deed and
neither realized a favorabl e tax consequence nor sustained any
tax liability as a result of the transfer of the Property to CMC.
App. Tab 4, Ex. A, 1 19. The transfer of the Property to CMC by
Crescent did not result in any favorabl e or unfavorabl e change in
Crescent’s financial statements. App. Tab 4, Ex. A, § 15. The
sol e purpose for the transfer effectuated by the deed was to
separate the Property fromthe rest of Crescent’s assets in order
to facilitate future unsecured financing. App. Tab 4, Ex. A
1 18.

The real beneficial ownership of the real estate did not
change and the transfer of the Property fromCrescent to CMC was
a nere book transaction. App. Tab 4, Ex. A ¢ 18. Prior to the
transaction, Crescent managed and maintained the Property and
controlled the right to transfer, encunber or hypothecate the

Property. App. Tab 4, Ex. A  21. Simlarly, imediately
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after the transaction, Crescent, through its ownership and
control of CMC, possessed precisely the sanme rights. App. Tab 4,
Ex. A T 21. In addition, as part of the transaction, Crescent
executed an assignnent of rents in favor of CMC, however, al
revenues fromsuch rents were passed on to Crescent as 100%owner
of Crescent Funding, and such revenue was reported on Crescent’s
financial statenments. App. Tab 4, Ex. A T 20. Thus, prior to
the transaction, Crescent possessed the right to receive all
rents and incone fromthe Property, and after the transacti on,
Crescent continued to receive such incone. App. Tab 4, Ex. A 1
20.

On March 8, 2000, CMC applied for a refund of the surtaxes
and docunent ary stanp taxes of $1,212, 750 paid in connection with
the filing of the deed. App. Tab 1, ¥ 14, and Ex. 2. Respondent,
Depart nent of Revenue (hereinafter referred to as “DOR’) deni ed
CMC s application for a refund via a Notice of Proposed Refund
Deni al dated May 5, 2000. App. Tab 1, 915, and Ex. 3. CMC
el ected not to pursue an informal protest of the Notice of Deni al
and, pursuant to DOR rul es, the Notice of Proposed Refund Deni al
becanme final on July 4, 2000, sixty (60) days after the Notice of
Proposed Refund Denial was i ssued. The instant action was fil ed
within sixty (60) days of July 4, 2000 and all jurisdictional
requi rements for and conditions precedent to the filing of the

case sub judice were satisfied.
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11, STATEMENT OF THE CASE

The case sub judice was filed in the Circuit Court of the
El eventh Judicial Circuit in and for Dade County, Florida on
Septenber 1, 2000. App. Tab 1. DOR filed its Answer to the
Conpl ai nt on October 3, 2000. App. Tab 2.

On June 28, 2002, DOR filed its Motion for Sunmmary Judgnent
and supporting menorandum of law. App. Tab 3. Thereafter, on
Septenber 6, 2002, CMC filed its Motion for Summary Judgnment as
well as the Affidavit of Daniel E. Smth, Esquire. App. Tab 4.
In addition to its own Motion for Summary Judgnment, CMC al so
filed a Menorandum of Law in opposition to DOR's Motion for
Sunmary Judgnent on Septenber 25, 2002. App. Tab 5. A hearing
was held on DOR s Mdtion for Summary Judgnent on Septenmber 26,
2002, and on Cctober 8, 2002, the Circuit Court entered its Final
Order granting Defendant’s Mdtion for Sunmary Judgnment and
denying CMC's Modtion for Summary Judgnment. App. Tab 6, 7. CMC
filed its Notice of Appeal in a tinely fashion on November 5,
2002.

After full briefing by the parties (App. Tabs 8, 9, 10) and
oral argunent, the Third District Court of Appeal affirmed the
trial court’s ruling in its decision entered Septenber 10, 2003.
App. Tab 11. After a tinely Mdtion to Certify Conflict or, in
the Alternative, For Certification of a Matter of Great Public

| nportance was denied by the Third District on Septenber 25,
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2003, CMC filed a tinmely Notice of Appeal on Novenber 13, 2003.
App. Tab 12. CMC served its Brief on Jurisdiction on
Decenber 18, 2003.2 This Honorable Court accepted jurisdiction
over the instant proceeding by Order dated March 30, 2004. App.
Tab 13.

V. SUWMARY OF THE ARGUNMENT

§ 201.02 of the Florida Statutes does not inpose a
docunmentary stanmp tax on a deed unless there is a “purchaser”
t hat pays consideration “in exchange” for the real property. 1In
the instant action, a wholly owned subsidiary, Petitioner CMC,
received a deed to unencunbered real property as a voluntary
contribution of capital fromits parent conpany, Crescent. CMC
di d not give any noney or other property in exchange for the real
property. Under these circunstances, CMC, the grantee, is not a
“purchaser” and paid no consideration for the real property.
Kuro v. Departnment of Revenue, 713 So.2d 1021 (Fla. 2d DCA 1998),
appeal dism ssed, 728 So.2d 201 (Fla. 1998).

The scope of any statute assessing atax in Floridais to be
strictly construed against the taxing authority. This rule of
strict construction requires any anbiguity or doubt to be

resol ved in favor of the taxpayer.

2Due to the subm ssion of unnecessary materials inits Appendi x,
Crescent was ordered to fil e an Anended Bri ef on Juri sdiction. The
Amended Brief was filed on Decenber 31, 2003.
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The conveyance at issue was a nere change in the form of
ownership and did not result in any other party acquiring an
interest inthe Property. The real equitable and beneficial and
interest in the Property was unaffected by the transfer. Under
t hese circunstances, the transacti on was not taxabl e pursuant to
Fla.Stat. 8§ 201.02(1). State Ex Rel Palnmer-Florida Corp. v.
Green, 88 So.2d 498 (Fla. 1956); Departnent of Revenue V.
De Maria, 338 So.2d 838 (Fla. 1976); Kuro v. Departnment of
Revenue, 713 So.2d 1021 (Fla. 2d DCA 1998).

In an attenpt to bring the situation reflected in the
i nstant action outside of the anbit of the above-cited decisions,
DOR advances three theories upon which it suggests that the
presence of consideration in the instant transaction may be
f ound. These are: (1) that there was a purpose for the
transaction; (2) that the transaction shifted potential future
liability which mght arise fromownership of the property from
the parent to CMC, the wholly owned subsidiary; and (3) that the
parent received valuable partnership interests in exchange for
the transfer of property. These novel theories of how a
subsidiary “pays consideration” are inconsistent wth the
requi rement of “strict construction” of the taxing statute and
fly in the face of numerous decisions of the Florida Suprene
Court and the district courts. As a result, DOR s theories

shoul d properly be rejected and the Third District’s decision
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affirmng the trial court’s Order granti ng Def endant’ s Moti on for
Summary Judgnent and denying Plaintiff’s Mtion for Summary
Judgnent shoul d properly be reversed.
V.  ARGUMENT
The question to be resolved by this Honorable Court in the
i nstant appeal may be stated as follows: Ws docunentary stanp
tax and surtax pursuant to Fla.Stat. 8 201. 02 due fromPetiti oner
CMC when Crescent transferred the unencunbered Property to CMNC,
an entity wholly owned, controlled and operated by Crescent,
where CMC did not pay to Crescent any consideration, whether
monet ary or otherwi se? As has been held repeatedly by the courts
of this State, the answer to this question should properly be
“no.” Under these circunmstances, CMCis not a “purchaser” under
the purview of Fla.Stat. 8§ 201.02(1).
However, the Third District ruled to the contrary in its
Opi nion rendered Septenber 10, 2003. App. Tab 11. In its
decision, the Third District determ ned that the deed conveyi ng
the Real Property to CMC was subject to the docunmentary stanp
tax. App. Tab 11, pp. 8-9. The Court found consideration in
this transaction “as a natural consequence of the conmmerci al
transactiontransferringintangi ble property” i n exchange for the
Real Property, App. Tab 11, pp. 9-10. This Third Circuit
reasoned that after the transaction “Crescent had no interest in

the property to convey.” App. Tab 11, p. 9. The Third District
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agreed with DOR s position that “Crescent exchanged equitable
ownership of land in consideration for a nore val uabl e equitable
ownership of an interest in another linmted partnership.”
App. Tab 11, p. 11. The Third District al so characterized CMC' s
| egal argunments as seeking a non-statutory “exenption” fromthe
docunmentary stanp tax. App. Tab 11, p. 12. For the reasons set
forth nore fully herein, CMC submts that the Third District
erred and its decision should properly be reversed.

Fla.Stat. § 201.02(1) provides that:

On deeds, instrunents, or witings whereby
any | ands, tenenments, or other real property,
or any interest therein, shall be granted,
assi gned, transferred, or otherw se conveyed
to, or vested in, the purchaser or any ot her
person by his or his direction, on each $100
of the consideration therefore the tax shall
be 70 cents. When the full amunt of the
consi deration for the execution, assignhnent,
transfer, or conveyance is not shown in the
face of such deed, instrunent, docunent, or
writing, the tax shall be at the rate of 70
cents for each $100 or fractional part
t hereof of the consideration therefor. For
purposes of this section, consideration
includes, but is not limted to, the noney
paid or agreed to be paid; the discharge of
an obligation; an the anpbunt of any nortgage,

purchase noney nortgage |ien, or any
encumbrance, whether or not the underlying
i ndebt edness IS assuned. | f t he

consi deration paid or given in exchange for
real property or any interest therein
i ncludes property other than noney, it is
presumed that the consideration is equal to
the fair market val ue of the real property or
i nterest therein.
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In order for there to be a tax due pursuant to Fla. Stat.
§ 201.02(1), there nmust be both a “purchaser” and “consi deration

paid or given in exchange for real property,” as well as a deed,
instrument or witing reflecting a transfer of interest of the
realty. The Third District sidestepped the dual requirenment that
there be both a purchaser and consideration for a taxable
transaction to occur. I nstead, the Third District concluded
wi t hout any anal ysi s or di scussionthat “there is ‘consideration’
whenever there is a ‘purchaser’”. App. Tab 11, pp. 11-12.

In the case sub judice, there was neither a purchaser nor an
exchange of consideration. The transfer of the property from
Crescent to Petitioner was nerely a book transaction which
effected a change in legal title wthout any change in the
equi tabl e or beneficial ownership of the Property. Before the
transfer, Crescent controll ed, managed and operated the Property
and received the inconme and revenues generated therefrom and
after the transaction, the situation was precisely the sane.

In the instant action, DOR attenpted to i nfer consideration
for the transfer of the Property to CMC where in fact there was
none. DOR seeks to have this Honorable Court rewite the
documentary stanmp tax statute so that Petitioner and other
simlarly situated parties are nolded to fit within the penunbra

of the term “purchaser.” However, DOR s argunments run contrary
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to numerous decisions of the Florida Supreme Court and the
District Courts of Appeal and should properly be rejected.

A. THE THIRD DI STRICT ERRED | N DETERM NI NG THAT DOCUMENTARY
STAMP TAX 1S DUE WHEN A VWHOLLY OWNED SUBSI DI ARY RECEI VES A
VOLUNTARY CONTRI BUTI ON OF UNENCUVMBERED REAL PROPERTY FROM I TS
PARENT W THOUT PAYMENT OF CONSI DERATI ON

It is undi sputed that Petitioner neither paid any nonetary
consi deration nor assuned an underlying i ndebt edness i n exchange
for the Property. R 39. The Property was transferred by
Crescent to its pre-existing wholly-owned subsidiary, CMC, as a
contribution of capital. In a capital contribution, the grantee
suffers no detrinment and gives up nothing in exchange for the
contribution. Although record title changes, there is no change
in equitable ownership. Contrary to the Third District’s
statenent that “after the deed was executed, Crescent had no
interest in the property to convey” (App. Tab 11, p. 9),
Crescent, as the sole owner of CMC though Crescent Fundi ng and
CRE Managenent, coul d have had CMC sell or transfer the Property
t o anot her grantee. The Property remained in Crescent’s control.
See, e.g., Greenberg v. Morris, 436 S. W 2d 734, 738 (Md. 1968) (a
party cannot furnish consideration to itself; “nmotive” differs
fromconsideration); Gulf Towng Co., Inc. v. The Steam Tanker,
Amoco New York, 648 F.2d 242, 245 (5 Cir. 1981) (consideration

nmust be bargained for by the prom sor and given by the prom see).
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DOR instead asserts that “property other than noney” was
gi ven i n exchange for the Property by CMC. DOR asserts that non-
nonetary consi deration can be found in three ways: (1) there
exi sted a purpose for the transfer of the Property fromCrescent
to Petitioner; (2) thetransfer of the Property shifted potenti al
futureliability arising fromownership of Property fromCrescent
to CMC;, and (3) Crescent received valuable interest in CMC in
consideration for the Property. The adoption of any of these
t heories would inperm ssibly expand the scope of § 201.02(1).

It is well-established that “tax laws are to be construed
strongly in favor of the taxpayers and agai nst the governnent,
and all ambiguities or doubts are to be resolved in favor of the
t axpayers.” Departnment of Revenue v. Ray Construction of
Okal oosa County, 667 So.2d 859, 865 (Fla. 1st DCA 1969), citing
Maas Brothers, Inc. v. Dickinson, 195 So.2d 193 (Fla. 1967).
“Taxes nmay be collected only within the clear definite boundaries
recited by the statute.” Departnment of Revenue Vv. Ray
Construction of Ckal oosa County, 667 So.2d at 865. |If CMCis not
a purchaser and paid no consideration in connection with the
i nstant transaction, under the strict confines of § 201.02(1), no
tax is due. DOR s attenpts to expand the boundaries of the
statute should properly be rejected.

A transfer of real property w thout consideration is not a

t axabl e event under the statute; under this circunstance thereis
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nei ther a purchaser nor consideration. Cul breath v. Reid, 65
So. 2d 556, 558 (Fla. 1953) (gift from father to daughter is not
t axabl e; “the word ‘nonetary value’ or ‘value’ or ‘market val ue’
cannot be substituted for the word ‘consideration ”); DeVore v.
Gay, 39 So.2d 796, 797 (Fla. 1949) (prom se to pay future rents
is not taxable; “rent is not the purchase price or consideration
for a conveyance”); see also Departnent of Revenue v. Race, 743
So.2d 169 (Fla. 5! DCA 1999) (transfer of real property from
husband to husband and wife to correct record title is not
taxable). |If the grantee is not a “purchaser” the tax provisions
of 8 201.02 do not apply. Culbreath v. Reid, 65 So.2d at 558.°3

The general principle that a transfer of real property
wi t hout consideration is not a taxable event has equal
application in the business context. |In the business arena, it
is sonetines necessary to shift naked title to land in order to
ef fectuate changes in corporate structure. To inpose a
docunment ary stanp tax on such “paper” transacti ons woul d cause an

unconsci onabl e burden upon the business community. Recogni zing

lnits Motion for Summary Judgnent, DCOR asserted that the transfer
of the Property to CMC was “a transaction |acking econonic
substance,” i.e., consideration, is a sham (App. Tab3, p. 12).
Thi s argunment di sregards t he deci si on of the Fl ori da Suprene Court
whi ch determ ned “t hat t he case | awof Fl ori da does not support the
proposition that the historical equitabl erequirenent of val uabl e
or good consi derationto support enforcenent of the deed of bargain
and sal e or of covenant to stand sei zed, respectively, is part of
the law of Florida now applicable to deeds generally.” Chase
Feder al Savi ngs & Loan Assoc. v. Schrei ber, 479 So. 2d 90, 100 (Fl a.
1985).
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t he need for transfers of property by and anong rel ated entities,
this Court held that business-related transfers of real property
wi t hout consideration that do not disturb the equitable or
beneficial ownership of the property are not taxable. Were a
corporationtransfers real property toits sharehol dersin direct
proportion to their stockholdings wthout any paynment of
consideration, i.e., real, personal or intangible property
exchanged for the real estate, the transacti on does not give rise
to a tax due. State Ex Rel Palnmer-Florida Corp. v. Geen, 88
So.2d 493 (Fla. 1956). This is because “the stockhol ders-
grantees were the equitable owners of the land in question.”
State Ex Rel Palnmer-Florida Corp. v. Green, 88 So.2d at 494.
This Court recogni zed that the real estate transaction in Pal ner-
Fl ori da merely changed “the Il egal title on the public record” and
was a “nmere book transaction.” | d. at 494-495. Such book
transactions are not taxable because they do not involve an
actual purchaser. See Departnment of Revenue v. De Maria, 338
So. 2d 838, 840 (Fla. 1976) (a purchaser is “one who obtains or
acquires property by paying an equivalent in nmnoney or other
exchange in value”). For a “purchaser” to exist, there nust be
consideration flowing fromthe grantee to the grantor. |If there
is no such exchange, there is no purchaser

Following the principles which it set forth in Palmer-

Florida, this Court |ater found that transfers of real property
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encumbered by a nortgage or involving an assignment of
i ndebt edness gave rise to a docunentary stanp taxes, but only to
the extent of the nortgage or indebtedness: the equity in the
property was not taxable. Departnment of Revenue v. De Maria, 338
So.2d at 840 (“the corporation’s $25,000 equity in the real
property was exenpted fromdocunentary stanp taxati on consi stent
with State Ex Rel Palner-Florida v. Geen, because there was a
mere change in form of the stockholder’s equity in the
corporation”). See also Wn-San Building Corp. v. Dept. of
Revenue, 358 So.2d 112, 113 (Fla. 3d DCA 1978) (transfer of real
estate between parent and whol | y-owned subsi di ary was subject to
docunmentary stanmp tax only to the extent of “the ampunt of the
encunbrance”) .

The Third District disregarded this Court’s decisions in
Pal mer - Fl ori da and De Maria, and instead held that Crescent had
effected “a conplete change in both the legal title and the
beneficial ownership inland.” App. Tab 11, p. 10. Thi s
departure fromestablished Florida | aw was based upon a deci si on
of the Maryland Suprene Court interpreting that State’s
docunmentary stanp tax statute. See Dean v. Pinder, 538 A 2d 1184
(Md. 1988). The Third District’s reliance upon Pinder is flawed.
The Maryl and statute does not contain a requirenment that there be

a “purchaser” in order for atransaction to be taxable. Instead,

t he Maryl and docunmentary stanp tax statute inposes a tax “upon
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every witten instrument conveyingtitletoreal property.” Dean
v. Pinder, 538 A 2d at 1187.

The case sub judice falls squarely within the principles
enunci ated in Palmer-Florida. The transaction between Crescent
and its wholly owned subsidiary, Petitioner CMC, was a nmere book
transaction conducted for the purpose of transferring legal title
of the property wi thout any change in equitable ownership. See
State Ex Rel Palmer-Florida Corp. v. Green, 88 So.2d at 494-495.
Further, CMC neither took the property subject to a nortgage nor
shifted any econom ¢ burden fromCrescent to CMC. See Depart ment
of Revenue v. De Maria, 338 So.2d at 840. As a nmere book
transacti on wi t hout any change i n equitabl e ownershi p and absent
the paynent of consideration of any description, no tax is
properly due pursuant to 8§ 201.02.

The decision nost closely resenmbling the facts of the
instant action is Kuro, Inc. v. Departnent of Revenue, 713 So. 2d
1021 (Fla. 2d DCA 1998). In Kuro, certain real property was
owned by two individuals. These persons forned a corporation in
whi ch they had joint ownership. The real property was then
transferred to the corporation. The Kuro court, deciding the
case based upon the same version of the statute as was in effect
for the parties to the instant action, found that the transfer of
property to Kuro “effected a change in the | egal ownership of the

property” but that “the beneficial ownership of the property

102785-1 17



remai ned unchanged” rendering it a nontaxabl e book transacti on.
Kuro, Inc. v. Department of Revenue, 713 So.2d at 1022.

As here, the DOR argued in Kuro that “under the statute and
the rules, the stock i ssued by Kuro constituted consideration of
property other than noney, which was presumed to equal to the
fair market value of the condom niuns.” 1d. However, the court
rejected DOR s position, finding that Kuro had successfully
rebutted this presunption by denonstrating that the transfer was
a nere book transaction in which the beneficial ownership of the
property was not disturbed. 1d., citing State Ex Rel Pal mer-
Fl orida Corp. v. Green.

DOR argued that “Kuro is wong.”* (R 87). DOR s basis for
chal | engi ng the Second DCA's decision in Kuro is found in the
First District’s decision in Miben-Lamar, L.P. v. Departnment of
Revenue, 763 So.2d 1209 (Fla. 1t DCA 2000). However, the facts
presented in Miuben-Lamar differ greatly from those in Kuro and
the instant action. |In fact, Kuro and Muben-Lamar are not at all
in conflict. The lack of conflict was acknow edged by this
Court. After initially accepting jurisdiction over Miben-Lamar

on the basis of conflict with Kuro, this Court subsequently

“Notwi thstanding its position that Kuro is “wrong,” DOR has
followed Kuro’'s reasoning on nunmerous occasions in several
Techni cal Assistance Advisenments, holding that transfers of
property bet ween whol | y-owned entities are not taxable. See State,
Depart ment of Revenue, TAA s 02B4-13; 04B4-004; O4B4-002; 03B4-008;
02B4- 003. Copies of these Technical Assistance Advi senents are
collected at Tab 14 of the Appendi x.
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dism ssed the action finding that it |acked jurisdiction and
acknow edgi ng that no conflict existed. See Miben-Lamar, L.P. v.
Departnent of Revenue, 779 So.2d, 272 (Fla. 2000) (accepting
jurisdiction on the basis of conflict with Kuro); Miben-Lamar,
L.P. v. Department of Revenue, 789 So.2d 337 (Fla. 2001)
(dism ssing review).

The facts presented in Miben-Lamar are markedly different
fromthose in both the instant action as well as Kuro. |In Miben-
Lamar, Mutual Benefit Life Insurance Co. (Mutual Benefit, the
grantor of the real property), held a 98% interest in Miben-
Lamar, L.P. Miben Realty Co. and Lamar Eastern, L.P. each held
1% interest in the partnership. While not readily apparent from
the First District’s published opinion, while Miben Realty was a
subsidiary of Miutual Benefit, Lanmar-Eastern was a unrelated
third-party whose interest in Miben-Lamar, L.P. was given in
exchange for a prom ssory note payable tothe limted partnership
in the sumof $280,000. App. Tab 5, Ex. B; Tab 11, p. 7. Thus,
t he grantee, Miuben-Lamar, L.P. included as a general partner a
party which possessed no interest in the real property prior to
the transaction. The transfer of the real property from Mt ual
Benefit to Muben-Lamar, L.P. involved a sale of real property in
exchange for the partnership interest acquired by Lamar Realty.
Thus, the First District determned correctly “that the

partnership bought the real property by issuing valuable
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partnership interests in consideration for land.” Miben-Lamar,
763 So.2d at 1210.

While the facts of the instant action and Kuro, as well as
t hose of Palner-Florida, all involve a nere change in record
title wi thout any change i n beneficial ownership, i.e., a book or
paper transaction, Miben-Lamar “involved a straight-forward
exchange of l|land for personalty.” Muben- Lamar, 763 So.2d at
1210. Thus, the First District’s decision in Miben-Lamar is
whol Iy distinguishable from the situation presented in the
instant action and is not in conflict with the Second District’s
deci sion in Kuro.

In an attenpt to extricate the instant action fromunder the
unbrella of Palnmer-Florida, De Mria, Kuro, and Wn-San, DOR
attenmpts to conjure the existence of considerati on where none
exi sts. DOR advances the following argunents inits attenpt to
create consideration in this cause: (1) there existed a purpose
or reason for the transfer of property fromCrescent to CMC, (2)
the transfer of the Property shifted potential future liability
fromCrescent to CMC, and (3) the Property was transferred to CMC

in exchange for a “valuable interest” in Petitioner.® As is

sAs aninitial matter, it is doubtful that either the nmere exi stence
of a purpose behind the transaction or the shifting of potenti al

future liability strictly satisfies the requirenents of 8§
201.02(1). In order to satisfy the statute’'s requirenments for
utilizing non-nmonetary consideration as the basis for a tax, the

statute requires that such non-nonetary consi derati on be “property”
and that it be “paid or givenin exchange.” Neither the existence
of a purpose for the transaction nor the shifting of potential
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denonstrated herein, none of these theories serve to establish
that Petitioner CMC was a “purchaser” or exchanged consi derati on
for the property.

1. THE MERE EXI STENCE OF A PURPOSE FOR THE TRANSACTION IS
NOT CONS| DERATI ON

DOR argued below that the property was transferred from
Crescent to Petitioner for a purpose which constitutes econonic
benefit. R 36. The Third Circuit agreed with this thesis.
App. Tab 11, p. 11, n.6. The purpose for the transaction was to
separate the property fromthe rest of Crescent’s assets in order
to facilitate future unsecured financing. Here again, DOR is
attenpting to have this Court engage inrewiting of the statute.
I f the exi stence of a reason for a transfer of real property is
sufficient to constitute consideration under § 201.02(1), then
every real estate transaction, whether it be a sale, a gift or a
transfer in trust, would be taxable. I1f the |legislature intended
this result, the statute would nerely read that there is a
docunmentary stanp tax due on every deed with the tax cal cul ated
on the basis of the property’'s fair market val ue. The
| egislature did not construct the statute in this fashion
intentionally.

If the nere existence of a purpose for the transaction

constituted consideration, then Cul breath v. Reed, DeVore v. Gay,

future liability constitutes “property’ and neither were given by
CMC in “exchange” for the real property.
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DOR v. Race, State Ex Rel Palner-Florida Corp. v. Green, and
Kuro, Inc. v. Departnent of Revenue were all decided incorrectly
because there existed a purpose or a notive behind each of the
transacti ons addressed in these decisions. The purpose for the
transaction in Culbreath was to effect a gift from father to
daughter in consideration of | ove and affection. The purpose for
the transaction in Race was to rectify an error which had
resulted in the property being titled solely to the husband
rat her than to husband and wife. There exi sted busi ness purposes
for the transactions in DeVore, Palner-Florida and Kuro. It is
hi ghly doubtful that there was ever a transfer of real property
whi ch was not the result of sone reason, notive, or purpose. See
Greenberg v. Morris, 436 S.W2d at 738 (notive is not
consi deration).

I n advancing its argunent that the existence of a “business
purpose” is sufficient to give rise to consideration, DOR cited
Conmmi ssi oner of Internal Revenue v. Duberstein, 363 U S. 278,
285, 80 Ct. 1190, 1197 (1960). Duberstein addressed the question
of whether a voluntary paynent to a resigning enployee or a
transfer of a motor vehicle to a business associate constituted
income or gifts. As an initial matter, this case derives from
federal incone tax laws which tax the transfer of nmoney and
property. However, the docunentary stanp tax is not a tax on

transactions, it is an excise tax on docunents. Departnent of
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Revenue v. McCoy Modtel, Inc., 302 So.2d 440, 442 (Fla. 1974).
Thus, the | egal principles at issue differ drastically. Further,
the Suprenme Court in Duberstein expressly rejected the
government’ s proposal that any transfer made for busi ness reasons
be excluded from the definition of a gift. Comm ssi oner v.
Duberstein, 363 U S. at 284.

The mere exi stence of a purpose for the transacti on between
Crescent and Petitioner is not consideration within the purview
of 8§ 201.02(1). The purpose for the transaction is not
“property” and was not “exchanged” for the real estate by
Petitioner. Further, DOR s theory nust be rejected because it
woul d result in all deeds being taxed.

2. THE SHI FTI NG OF POTENTIAL FUTURE LIABILITY ARI SI NG FROM THE
PROPERTY FROM CRESCENT TO CMC | S NOT CONSI DERATI ON

DOR argued and the Third District agreed that consideration
may be found because the transfer of the Property from Crescent
to CMC also resulted in the transfer of potential future
liability arising from the property to Petitioner. R. 45.
App. Tab 11, p. 11, n.6. Here again, DOR is attenpting to
i nperm ssibly broaden the scope of § 201.02(1). It is an
el ementary principle of law that the potential liability for an
accident occurring on real property runs with the realty’s
owner shi p. This is the case wth transactions between

i ndi vidual s as wel | as between business entities. Suchliability
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is an incident of ownership which passes with every transfer of
real property. As aresult, if DOR s interpretation were to be
adopted, once again, every transfer of real property would be
t axabl e under the statute. This is sinply not the legislative
i ntent behind 8§ 201.02(1) as evidenced by a plain reading of the
statute.

|f DOR s theory were correct, then the transfer of property
from a corporation to its sharehol ders, such as occurred in
Pal mer - Fl ori da, would be taxable. In that situation, the
corporation provided its shareholders with a “corporate shield”
fromliability. However, upon transferring the property fromthe
corporationto its sharehol ders, the sharehol ders’ benefit of the
“corporate shield” was given up and the risk of liability shifted
fromthe corporation to the individuals. Yet, notwthstanding
the relief of future potential Iliability received by the
corporation, the Florida Supreme Court determ ned that the
transfer of property in Palnmer-Florida was not taxable.®

The shifting of liability froma grantor to a grantee is a
| egally inposed side effect of every transfer of real property
whet her bet ween i ndi vi dual s or business entities. To regard such

a shift of the risk of liability as consideration would be to

‘A simlar result would occur in the case of a gift for |ove and
af fecti on such as occurred in Cul breath. The transfer of the real
property fromthe father to the daughter alsotransferredthe risk
of future liability as well.
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i npose a tax on every real estate transfer and would constitute
an i nmperm ssi bl e broadeni ng of the docunentary stanp tax statute.

3. THE PROPERTY WAS NOT TRANSFERRED | N EXCHANGE FOR THE | SSUANCE
OF VALUABLE PARTNERSHI P | NTERESTS

Rel yi ng upon Muben-Lamar, DOR asserted that in exchange for
transferring the Property to Petitioner CMC, Crescent received
val uable interests inits subsidiary. R 31, T 2. Here again,
the Third District adopted DOR s argunent. App. Tab 11, p. 11.
However, DOR s reliance upon Miben-Lamar is m sgui ded.

As di scussed, supra, Miuben-Lamar did not invol ve a straight-
forward transfer of property froma parent to its wholly-owned
subsi di ary. Rather, the limted partnership which was the
grant ee had an addi tional third-party general partner whi ch owned
a 1% interest and had not previously held any interest in the
real property. I n exchange for the 1% interest, the limted
partner also paid in a pronm ssory note in the sumof $280,000 to
the limted partnership. It is this which is referred to when
the First District found that the grantee “bought the real
property by issuing valuable partnership interests and
consideration for the |and. This case involved a straight-
forward exchange of land for personalty.” Muben- Lamar V.

Depart nent of Revenue, 763 So.2d at 1210.°

"These sane principles were applied by the federal courts in
connection with interpretation of the nowrepeal ed federal
docunmentary stanp tax statute in Carpenter v. White, 80 F. 2d 145
(1st Cir. 1935). In that case, property was transferred to one
busi ness trust to another. However, the newtrust involved “new
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DOR al so suggests that consideration may be found in the
increase in CMC' s value to Crescent. DOR states that “foll ow ng
Crescent L.P.’s deeding the property to Mam Center, Crescent
L.P.”s interest in Crescent Funding becane $ x + the fair market
value of the property.” App. Tab. 3, pp. 6-7. However, DOR
ignores the fact that the net effect upon Crescent’s assets was
that while the value of its interest in CMCincreased, the val ue
of its assets in general decreased by precisely the sane anount,
i.e., by the fair market value of the property which it
transferred to CMC. Stated otherw se, the increase in the val ue
of its interest in CMC equal ed the val ue of the property which it
transferred; Crescent did not receive anything which it did not
al ready have.

DOR s reliance upon Muben-Lamar is m sgui ded. Miben-Lamar
involved a transfer of property for a valuable partnership
i nterest because there was an unrel ated third-party who had taken
an ownership interest in the grantee. In contrast, CMC was
whol | y owned by Crescent. The instant acti on does not invol ve an
exchange of real property for business interests and is not

t axabl e.

equi tabl e interests, not of identical character with the ol d ones”
and constituted “a conplete change in both legal title and the
benefici al ownership of the property, not a conti nuance of the sane
beneficial ownership.” Carpenter v. White, 80 F.2d at 146.
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V. CONCLUS| ON

For the reasons set forth herein, the Third District’'s
decisionaffirm ngthe Circuit Court’s Order Granti ng Def endant’s
Motion for Summary Judgnment and denying Plaintiff’s Mtion for
Summary Judgnment shoul d properly be reversed. The instant case
i nvol ves a conveyance of real property which constituted a nere
change in the formof ownershi p without any ot her party acquiring
an interest in the Property. The equitable and benefici al
interest inthe Property was unaffected by the transaction. Under
such circunstances, because no nonetary or non-nonetary
consideration was paid in exchange for the Property, the
conveyance was not taxable and the Circuit Court’s decision

shoul d be reversed.
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