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| NTRODUCTI ON

Respondent, THE STATE OF FLORI DA, was t he prosecution inthe
trial court and Appellant in the District Court of Appeal of
Florida, Third District. Petitioner, Eddie Simmobns, was the
Def endant in the trial court and the Appellee in the District
Court of Appeal. The parties shall be referred to as they stand
before this Court, except that, consistent with Petitioner’s
brief, Petitioner my also be referred to as “Defendant” and
Respondent nay be referred to as the “State”.

The synbol "R" denotes the original record on appeal.
Because these cases were consolidated there are two records on
appeal , one for | ower case nunmber 02-9991 and one for | ower case
number 02-9992. The pleadings in each case are largely
identical, therefore Respondent will refer to the record on
appeal in case number 02-9992 in its citations to the record
(R92). Citation to the record in case nunmber 02-9991 will be

made when necessary (R91).

STATEMENT OF THE CASE AND FACTS




Def endant was charged by Information in circuit court case
number 02-9992 with the sale, manufacture, delivery and/or
possessi on of cocaine in violation of section 893.13(1)(a)l.
Florida Statute (2002). The date of the offense was April 4,
2002. It was specifically alleged Petitioner sold cocaine to
Officer A Pacheco. (R92:2).

In | ower case number 02-9991 Defendant was charged by
I nformation with possession with the intent to sell, manufacture
or deliver cocaine in violation of section 893.13(1)(a)l.,
Florida Statute (2002), Count 1; and unlawful possession of a
firearm or weapon by a convicted felon/delinquent in violation
of sections 790.23(1)(a) and 775.087, Count Il. The date of the
of fenses was April 5, 2002. (R91:1-4).

Def endant filed identical notions to disclose confidential
informant in both cases. (R92:8-10). As for Case No. 02-9992,
Def endant stated a confidential informant clained to have
witnessed him selling cocaine to Detective Pacheco. Def endant
sai d Detective Pacheco did not know him and he was not present.
(R92:8). As for Case No. 02-9991, Defendant stated he was
present inside the home when the search warrant was executed,
and al t hough cocai ne was found in various | ocations in the house
and a firearmwas found under the bed in the master bedroom he

was not found in actual possession of any cocaine. Def endant



adm tted he had attended a party and sl ept over, but said he had
no ownership or possessory interest in the hone. (R92: 8).
Def endant cl ai med di sclosure of the informant would assist him
in establishing a defense of msidentification as to the sal e of
April 4, and buttress his assertion he was present in the hone
merely as an overni ght guest but had no dom ni on or control over
the seized itens. (R92:9).

The State filed a nmenorandum of |aw in opposition to the
motion. (R92:11-14). The State asserted the cocai ne purchase
was made by an undercover Metro-Dade County Police Detective.
Def endant was the seller and the sale and purchase was made on
the porch of a residence. The State said the confidenti al
source was also present. (R92:11). On the day following this
transaction the police executed a search warrant at the sane
resi dence, and additional cocaine as well as a firearm were
recovered fromthe residence. (R92:11). Defendant was recorded
sayi ng he owned the firearm he al so spontaneously said he owned
and had control of the firearm (R92:11). The State said they
had no knowl edge as to the identity or current whereabouts of
the confidential source (R92:11), and argued Defendant was
entitled to neither disclosure nor disnissal of the charges
(R92: 13).

A hearing on said notions was held on Novenber 1, 2002.



(R92: 20-30). Defense counsel argued the police knew the Cl was
an inportant wi tness and they should have at |east gotten his
name, and thus dism ssal was warranted. (R92: 24). The
prosecut or argued di sm ssal was not warranted because the Cl was
used nerely to get Defendant out on the porch, and the officer
was the one who actually made the purchase, not the Cl.
(R92: 25- 26) .

The trial court commented because the CI was the agent who
facilitated the transacti on, Defendant had a good argunent in
saying he would bring in the CI to show Defendant was not
i nvol ved. (R92:26). The court denied the notion to dism ss as
to the “second” case (Case No. 02-9991). (R92:27). On Novenber
14, 2002, the court entered an order as follows:

Case No. 02-9992 - found the confidential informant was
integral to Defendant’ s defense of m sidentification and granted
the motion to disclose confidential informnt. Because the
police failed to obtain information as to the Cl’'s identity or
| ocation, the trial court dism ssed the charge. (R92:15).

Case No. 02-9991 - found the failure to produce the Cl had
no bearing on the viability of this case as the charges arose
from a separate date and time, and thus dism ssal was not
warranted for the State’'s failure to disclose the confidentia

informant. (R92:15).



The State appealed the trial court’s order as it related to
Case No. 02-9992, 3dDCA Case No. 02-3120. (R92:19).

Thereafter, on January 23, 2003, the trial court held a
hearing regarding Case No. 02-9991. (R91: 23-27). The court
announced that solely for purposes of having this mtter
adjudicated one tinme only, it had decided to also grant
Def endant’s notion as to Case No. 02-9991. (R91:26). The State
appeal ed, 3dDCA Case No. 03-376.

The appellate court granted the State’s nmotion to
consolidate and this matter proceeded as a consoli dated appeal .
The State’s verbatim point on appeal was:

WHETHER THE TRI AL COURT ERRED | N GRANTI NG

DEFENDANT' S MOTI ON TO DI SCLOSE CONFI DENTI AL

| NFORMANT, AND FURTHER ERRED | N DI SM SSI NG

THE CHARGES AGAI NST DEFENDANT WHEN THE STATE

WAS NOT ABLE TO PRODUCE THE CONFI DENTI AL

| NFORMANT
Def endant’ s argunent was where t he defense was m sidentification
the State was required to identify the informant who
participated in the sale of cocaine, and the State’'s inability
to do so required dism ssal

The Third District Court found the undisputed record
evi dence revealed the police utilized the informant solely to

lure Defendant onto the front porch for a direct drug

transaction with Detective Pacheco, and therefore the informnt



wi tnessed rather than participated in the actual drug sale on
t he porch. (Opinion p.7, enphasis added). The Court cited

MIller v. State, 729 So. 2d 417, 420 (Fla. 4t" DCA 1999) and

Zanora v. State, 534 So. 2d 864, 870 (Fla. 3d DCA 1988) for the

proposition that the mere presence of an informant to rel evant
events in a crimnal case did not, wthout nore, require the
automatic disclosure of the confidential informnt. (Opi ni on
p. 7, enphasis added).

The Court f ound Def endant’ s “sel f-serving gener al
specul ati on or supposition that the informant could or would
testify favorably on his behalf in case nunber 02-9992, w thout
nore, to be insufficient to carry this burden.” (Opinion p.7,

enphasi s added). The Court noted the State correctly pointed
out Defendant would not be prejudiced at trial since the State
woul d not be calling the informant as a w tness, and Defendant
woul d have anpl e opportunity to confront and cross exam ne his
accuser, Detective Pacheco. (Opinion p.8). The Third District
t hus concluded the trial court’s order conpelling disclosure of
the informant and dism ssing the charge in case nunmber 02-9992
was error. (Opinion p.8).

Wth regard to case nunber 02-9991, the Court held it was
error to conpel the disclosure of the informant’s identity where

the informant did not execute the search warrant affidavit



agai nst Defendant, was not present, and otherwise had no
i nvol venent in the search of the residence. (Opinion p.9-10).
The Court further determ ned msidentification would not be a
defense to the possession of the contraband and firearm
di scovered at a different tine in a different place. (Opinion
p.10).

The Third District thus rejected Defendant’s argunents,
reversed for reinstatenent of the charges, and certified

conflict with MCray v. State, 730 So. 2d 817 (Fla. 2d DCA

1999) .

Def endant’s petition for discretionary review foll owed.



QUESTI ON PRESENTED

VWHETHER THE THI RD DI STRI CT COURT OF APPEAL
CORRECTLY HELD WHERE A DEFENDANT ASSERTS THE
DEFENSE OF M SI DENTI FI CATI ON, THE PRESENCE
OF A CONFI DENTI AL | NFORMANT, W THOUT MORE,

DOES NOT REQUI RE AUTOVATI C DI SCLOSURE OF THE
| NFORMANT.  ( RESTATED) .



SUMVARY OF THE ARGUNMENT

The Third District Court of Appeal found the undisputed
record evidence revealed the police utilized the informant
solely to lure Petitioner onto the front porch of the residence
for a direct drug transaction with Detective Pacheco, and that
the informant wi tnessed rather than participated in the actual
drug sale on the porch. Accordingly, The Third District
correctly held where a defendant asserts the defense of
m sidentification, the presence of a confidential informnt,
wi thout nore, does not require automatic disclosure of the

i nf or mant .



ARGUMENT

THE THI RD DI STRI CT COURT OF APPEAL CORRECTLY
HELD WHERE A DEFENDANT ASSERTS THE DEFENSE
OF M SI DENTI FI CATION, THE PRESENCE OF A
CONFI DENTI AL | NFORMANT, W THOUT MORE, DOES
NOT REQUI RE AUTOMATIC DI SCLOSURE OF THE
| NFORVANT.  ( RESTATED) .

This case is before the Court for review of the question
certified by the Third District Court of Appeal regarding

whether it's opinion in State v. Simons, 28 Fla. L. Wekly

D2603 (Fla. 3d DCA Nov. 12, 2003) directly conflicts with the

opi nion of the Second District in MCray v. State, 730 So. 2d

817 (Fla. 2d DCA 1999) on the issue of whether the identity of
an informant who is a witness to but a non-participant in a
crim nal episode, must be disclosed when a defendant raises the
defense of m sidentification.

It is well settled in Florida that the state “has a limted
privilege to withhold the identity of a confidential informant.”

State v. Zanora, 534 So. 2d 864, 867 (Fla. 3d DCA 1988)

(citations omtted). This limted privilege nust give way where
the disclosure of an inforner’s identity or of the contents of
his communication 1) is relevant and hel pful to the defense of
an accused, or 2) is essential to a fair determ nation of a

cause. Roviaro v. United States, 353 U. S. 53, 60-61 (1957).

Whet her a proper balance renders nondi scl osure erroneous nust

10



depend on the particular circunmstances of each case, taking into
consideration the crinme charged, the possible defenses, the
possi bl e significance of the infornmer’s testinony, and other
rel evant factors. 1d.

The burden is upon the defendant claimng the exception to
the rule of nondisclosure to show why an exception should be

i nvoked. State v. Zanpbra, 534 So. 2d 868; Mller v. State, 729

So. 2d 417, 419-20 (Fla. 4t DCA 1999). It has been held
di scl osure of the confidential informant is absolutely required
where the defendant is charged with selling or delivering

illegal drugs to the informant Roviaro v. U S.; Monserrate v.

State, 232 So. 2d 444 (Fla. 3d DCA 1970), where the state calls

the informant as a witness at trial, Hassberger v. State, 350

So. 2d 1 (Fla. 1977), or where the informant executes the
affidavit upon which a search warrant is issued for the search

of the defendant’s home, Baker v. State, 150 So. 2d 729 (Fla. 3d

DCA 1963).

On the other hand, Florida courts have consistently denied
di scl osure under the second prong of the Roviaro excepti on where
the sole showng for disclosure was that the informnt was
nerely present during the illegal drug transaction with which
t he def endant was charged and was a wi tness thereto, or acted as

atipster. State v. Zanpbra, 534 So. 2d 870 (citations omtted);

11



MIller v. State, 729 So. 2d 420.

Federal courts are in accordwth this holding in Zanpora and

MIller. See United States v. Parikh, 858 F. 2d 688, 696 (11th

Cir. 1988) (When the confidential informant is not an active
participant in the crimnal activity, but only a tipster,
di sclosure of the identity is not required. Thus, even though
an informant is present during a critical transaction, the fact
that he does not actively participate favors nondi sclosure.);

United States v. Varella, 692 F. 2d 1352, 1355-56 (11" Cir.

1982); United States v. Moralez, 908 F. 2d 565, 568 (10" Cir.

1990); United States v. Zanora, 784 F. 2d 1025, 1030 (10" Cir.

1986); United States v. Ortiz, 804 So. 2d 1161, 1167 (10" Cir.

1986) (The governnment is not required to supply information
about an informer to a defendant when the informer nerely

provides the initial introduction.), and Journet v. Coonbe, 649

F. Supp. 522, 526 (S.D.N. Y. 1986).
Ot her state courts are also in accord with this holding in

Zanpbra and Ml ler. See State v. Sanchez, 806 P. 2d 782, 785

(Wash. Ct. App. 1991) (nere tipster’'s identity need not be

di scl osed); State v. Mdose, Jr., 398 S.E. 2d 898, 901 (N.C. Ct.

App. 1990) (Nondisclosure is permi ssible where the informant is
neither a participant in the offense, nor helps arrange its

conm ssion, but is a nmere tipster who only supplies a lead to

12



| aw enforcenent officers.); and McCulley v. State, 272 N.E. 2d

613, 616 (Ind. 1971) (The testinmony concerning the infornmer
nerely reveal ed the surveillance of the prem ses was undertaken
by reason of an infornmer’s tip. It did not in any manner
bol ster the prosecution’s case; it nerely served to alert the
police to a possible crime yet to be perpetrated. The crinme was
then committed in the presence of the police officers.
Knowl edge of the identity of the informer could serve no purpose
useful to the defendant’s defense. The testinony inplicating
t he def endant woul d have been the sane, had it been nmere chance
the police wtnessed the defendant’s participation in the

crinme).

Case No. 02-9992

I n Case No. 02-9992 Petitioner was specifically charged with
selling cocaine to Oficer Pacheco. (R92:2). Petitioner noved
for disclosure of the confidential informant, claim ng he was
not present and the CI who w tnessed the transaction could
corroborate his defense. However, the mere fact the Cl was a
witness to the transaction does not require disclosure where a
def endant is not charged with selling or delivering drugs to the

informant. State v. Zanora, supra. Nor is disclosure warranted

where the informant will not be called as a witness at trial.

13



Hassberger v. State, supra. Since |aw enforcenment here had no

know edge as to the identity or current whereabouts of the
confidential source, the informant could not be called to
testify at trial. (R92:11).

Petitioner’s motion to disclose confidential informant
all eged only that the sale was “wi tnessed” by the confidenti al
i nf or mant . (R92:8). Petitioner states that in the State’'s
menor andum of |aw in opposition to the notion to disclose, the
State submtted the informant had taken an active role in
setting up or brokering the deal. (Petitioner’s Brief at p.14,
n. 3). Petitioner msreads the State’s nmenorandum The
menor andum st at es:

The transaction took place on the porch of

t he residence. Also present during this
transacti on was a confidential source. The
authorities utilized the confidential source

for the sole purpose of gaining access to
the front door of the residence.

(R92: 11, enphasis added). The State did not, as Petitioner
represents, say the informant took an active role in setting up
or brokering the deal. The Third District Court specifically
found the wundisputed record evidence revealed the police
utilized the informant solely to lure Petitioner onto the front
porch for a direct drug transaction with Detective Pacheco, and

that the informant w tnessed rather than participated in the

14



actual drug sale on the porch. (Opinion p.7, enphasis added).

In State v. Diaz, 678 So. 2d 1341 (Fla. 3d DCA 1996), a

ti pster told a docunented Cl the tipster knew someone who want ed
to sell 15 kilos of cocaine. The Cl relayed the information to
police and the police devised a plan for the purchase of the
cocaine in the front yard of a particular hone. Di az never
negoti ated or spoke with the detective about the transaction, he
wasn’t an occupant in the car which transported the cocaine to
the nmeeting site with the undercover officers, and he was not
present at the scene when the transaction was consummted and
the cocaine was seized and the co-defendants were arrested.
Rodas, one of the co-defendants, pled guilty and becane a
witness for the state and was the only witness to point to Diaz
as the source of the cocaine. The trial court found the
deposition testinmny of two other co-defendants contradicted
that of Rodas in that neither clainmed to have received cocai ne
from Di az, and neither claimed to have met Diaz for the purpose
of orchestrating or discussing the proposed drug transacti on.
Di az argued the tipster’s identity was necessary because of
the conflicting testinony anong the state’s witnesses. Wen the
state refused to produce the tipster for an in canera inquiry by
the court, the court dism ssed the case. On appeal, the Third

District held in a close case such as presented where Diaz set

15



forth a viable defense of nere presence and denonstrated the
tipster had relevant and material evidence which may have
supported the defense and rebutted the state’ s evidence, the
trial court correctly ordered an in canera inquiry of the
tipster, and correctly dism ssed the charges agai nst Di az.

Here, in contrast to State v. Diaz, there is no conflicting

co-defendant w tness testinony. Petitioner was charged with
selling cocaine to Officer Pacheco, not to the informant.
Petitioner clains he was not present. By asserting such a
def ense Petitioner attenpts to avoid the application of the
principle that a confidential informant’s identity need not be
di scl osed when the informant was a witness to the transaction
but not a participant.

In State v. Carnegie, 472 So. 2d 1329 (Fla. 2d DCA 1985) the

appellate court quashed the trial court’s order conpelling
di sclosure of the Cl’'s identity. That court found where the
informant was never alone with the defendant because the
det ecti ve was al ways present, it could not be said the informnt
was the sole material witness to the events wthout whose
testimony Carnegie would be denied the right to examne his
accuser. Defendant here, too, will not be denied the right to
exam ne his accuser as his accuser is Oficer Pacheco, not the

i nf or mant .

16



The court in Mller v. State, 729 So. 2d 417 (Fla. 4tM DCA

1999) held disclosure of the confidential informant was
necessary to a specific defense of misidentification where the
def endant clainmed he was not present during the alleged drug
transaction. The facts in MIller, however, were that the Cl
whi | e behind the wheel of a car, purchased one cocai ne rock from
MIller. Mller clained he was mi sidentified as the suspect in
| i ght of the two-nonth del ay between the all eged transacti on and
his arrest, the | ack of any “buy” noney being recovered, and the
frequency of narcotic transactions at the |ocation of the buy.
The probabl e cause affidavit stated the officer was conceal ed in
the car with the CI and recognized the seller of the cocaine
from previous contacts. The trial court questioned whether
MIller had satisfied his burden to produce based on his defense
of msidentification since the officer was an eyewitness to the
al | eged of fense, and denied the nmotion to disclose. The Fourth
District Court held the trial court’s failure to hold an in
canera hearing required reversal and a new tri al

The facts here are distinguishable fromthe facts in Ml er
in that the sale here was made directly to the officer and not
the informant. In addition, the officer was not hidden in a
passing car. Petitioner opened the door of a residence and the

transaction took place on the porch of that residence.

17



Moreover, the Informations here were filed several days after

the of fenses, not two nonths later as in Mller.

Case No. 02-9991

As for Case No. 02-9991 Petitioner was charged with
possession with the intent to sell, manufacture or deliver
cocai ne, and unl awful possession of a firearm or weapon by a
convicted felon/delinquent. (R91:1-4). On the day follow ng
t he above transaction the police executed a search warrant at
the sanme residence and additional cocaine and a firearm were
recovered fromthe residence. (R92:11).

Di scl osure of a confidential informant i s not required where
the informant does not execute a search warrant affidavit

agai nst the defendant. State v. Zanora, 534 So. 2d 872; Baker

v. State, 150 So. 2d 729 (Fla. 3d DCA 1963). Mor eover, the
defense Petitioner advanced in his notion--that he was not the
person who sold the cocaine—-is not a defense to the possession
of contraband discovered at a different time in a different
pl ace (the day after the sale and in the residence rather than
outside), and it does not warrant disclosure of the informnt.

State v. Devoid, 706 So. 2d 924 (Fla. 2d DCA 1998).

The Second District Court, in McCray v. State, 730 So. 2d

817 (Fla. 2d DCA 1999), found McCray’s sworn notion denonstrated

18



a sound factual basis for concluding the confidential informnt
was an essential wtness for MCray's specific defense of
m sidentification. That Court specifically wote, “Rather than

specul ating, as in Carnegie [State v. Carnegie, 472 So. 2d 1329

(Fla. 2d DCA 1985], M. MCray has denonstrated a sound factual
basis for concluding that the confidential informant is an

essential witness for a specific defense.”

As previously argued, in State v. Carnegie, 472 So. 2d 1329
(Fla. 2d DCA 1985) the appellate court quashed the trial court’s
order conpelling disclosure of the Cl's identity. That court
found where the informant was never alone with the defendant
because the detective was al ways present, it could not be said
the informant was the sole material witness to the events
wi t hout whose testinmony Carnegie would be denied the right to
exam ne his accuser. Def endant here, too, will not be denied
the right to exam ne his accuser as his accuser is Oficer
Pacheco, not the informant.

In Foster v. State, 816 So. 2d 1177 (Fla. 2d DCA 2002), the

Second District again found disclosure of the confidential
informant was required. Foster, li ke MCray, cl ai med
m sidentification. The facts in Foster were that the ClI first
purchased cocaine with police funds and thereafter the ClI and

the officer returned to the sanme residence and both the Cl and

19



the officer purchased cocaine. Based on the officer’s
identification of Foster as the seller, Foster was arrested nine
nmonths later. Foster filed a notion to conpel disclosure of the
Cl, asserting he was incorrectly identified and he did not sell
cocai ne to anyone on that date. That Court held because Foster
was al so charged with selling cocaine to the CI, his right to
confront the witness against himrequired disclosure of the Cl.
Respondent submits perhaps the nine nonth delay in effecting
Foster’s arrest nmay have caused the Court there to think Foster
may have been m sidentified.
Here, the Third District concl uded:

[We disagree that the identity of an

informant who is a mere witness to, but a

non-participant in a crimnal episode nust

be disclosed for purposes of the Roviaro

exceptions nerely because the defense raises

a msidentification defense. Were that the

case, the police would necessarily also be

obligated to ascertain the identities of all

passersby or observers who happen onto the

scene of crimnal activity or run the risk

of the dism ssal of the state’s charges.
(Opinion p.9). The case sub judice quite vividly illustrates
the Court’s concern. Petitioner raised the msidentification
defense as to the cocaine sale that occurred on the porch on
April 4th and clains if he was msidentified, it bolsters his

claim he was at the residence only as an overni ght guest when

the police returned with a search warrant the next day. The

20



problemw th this argunent is that the officer’s identification
of Petitioner as the person who sold cocaine on April 4" is
actually reinforced because he was identified as being at the
sane residence the next day. There was no break in tinme here as

there was in Mller v. State, 729 So. 2d 417 (Fla. 4t" DCA 1999)

(two nmonths), and in Foster v. State, 816 So. 2d 1177 (Fla. 2d

DCA 2002) (nine nmonths). Nor was O ficer Pacheco concealed in

a passing car. Mller v. State, supra.

Here, disclosure was not necessary because O ficer Pacheco

is Petitioner’s accuser and Petitioner will not be prejudiced
because he will be entitled to cross-exam ne Oficer Pacheco at
trial. As previously argued, by asserting the defense of

m sidentification Petitioner attenpted to avoid the application
of the principle that a confidential informant’s identity need
not be disclosed when the informant was a wtness to the
transaction but not a participant.

Respondent submts Petitioner’s assertion of
m sidentification under the facts here, illustrates the Third
District Court’s concern that the Second District Court’s
opinion in MCray could lead to the wunderm ning of I|aw
enforcenent’s efforts in the fight against drugs and other
crimes.

Accordi ngly, Respondent respectfully asks this Court to find
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that the Third District Court of Appeal opinion in State v.
Si mmons, 28 Fla. L. Wekly D2603 (Fla. 3d DCA Nov. 12, 2003),
correctly determ ned where a defendant asserts the defense of
m sidentification, the presence of a confidential informant,
wi t hout nore, does not require automatic disclosure of the
i nf or mant .

Petitioner further asserts because the State was not able
to produce the informant he is entitled to dism ssal of the
char ges. Failure of the state to disclose the identity of a
confidential informant, even when court ordered, does not
automatically entitle a defendant to dism ssal of charges.

MIller v. State, 729 So. 2d 417, 420 (Fla. 4" DCA 1999); State

v. Banks, 656 So. 2d 590 (Fla. 2d DCA 1995). There nust be a
determ nation as to the necessity for disclosure, governnent

m sconduct, and prejudice to the accused. |d. See Arizona v.

Youngbl ood, 488 U. S. 51 (1988) which held unless a crim nal

def endant can show bad faith on the part of the police, failure
to preserve potentially useful evidence does not constitute a
deni al of due process of | aw.

Here, disclosure was not necessary because O ficer Pacheco

is Defendant’s accuser and Defendant wll not be prejudiced
because he will be entitled to cross-exam ne O ficer Pacheco at
trial. As previously argued, by asserting the defense of
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m sidentification Defendant attenpts to avoid the application of
the principle that a confidential informant’s identity need not
be di scl osed when the i nformant was a witness to the transaction
but not a participant.

This Court may believe |aw enforcenent was rem ss for not
know ng the identity of the informant or his or her whereabouts,
but such does not rise to the | evel of m sconduct. Accordingly,
the Third District correct found the trial court erred in
di sm ssing the charges agai nst Defendant.

Should +this Honorable Court believe disclosure was
necessary, Respondent submts the trial court, in l|ieu of
di sm ssal, should have utilized other sanctions such as a

l[imtation on testinony. See Smith v. State, 801 So. 2d 198,

200 n.1 (Fla. 4" DCA 2001).
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CONCLUSI ON
WHEREFORE, based upon the foregoing, the decision of the

Third District Court of Appeal should be affirned.

Respectfully submtted,

CHARLES J CRI ST, JR

Attorney Genera
Tal | ahassee, Florida

RI CHARD L. POLIN

Seni or Assistant Attorney General
Fl ori da Bar No. 0230987

BARBARA A. ZAPP

Assi stant Attorney Ceneral

Fl ori da Bar No. 0782602

O fice of the Attorney General
Departnent of Legal Affairs
110 S.E. 6th Street, Floor

Ft. Lauderdale, Florida 33301
(954) 712-4832 Fax: 712-4716
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