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I'l. PRELI M NARY STATEMENT

The Respondent, Adam Sousa, shall be referred to herein
as “Respondent.”

Petitioner, the State of Florida, shall be referred to
herein as the “Petitioner.”

Judge Thonas S. Reese and the trial court below shall be
referred to as the “trial court.”

The Second District Court of Appeal for the State of
Florida shall be referred to as the “Second District.”

References to the record-on-appeal shall be abbreviated

by the letter “R,” and the applicabl e page nunber. For
instance, (R. 9) indicates the Record, page 9.

Vi i



1. STATEMENT OF THE CASE AND FACTS

Thi s sentenci ng appeal involves a single crimnal episode
t hat occurred on Decenber 14, 1999, when Adam Free Sousa,
Respondent, comm tted one count of attenpted second degree
mur der by shooting a Napl es-Fort Myers Greyhound Track
security director with a firearm a second count of attenpted
second degree nurder for the shooting of another man, the dog
track food and beverage director, with a firearnm and one
count of aggravated assault with a firearmfor the threatening
and aimng the firearmat a third man. (V. 1; R 9); See

Sousa v. State of Florida, 868 So.2d 538 (Fla. 3d DCA

2003) (characterizing the offenses as “clearly” a “single
crimnal episode”). None of the victinms were killed. (V2-75,
267)(trial testinmony by victins Bocelli and Verchick).
Respondent’s father testified that the whol e incident took
about 6 to 7 seconds. (V.3: T. 465-466); (I1B-5). The entire
single act frombeginning to end was |l ess than thirty seconds.
(V3; T. 465-466); (1B-5).

Respondent was found guilty on all three counts and
sentenced to two 50 year sentences and one 5 year sentence,
with two 25-year m ni nrum mandatory sentences and one 3-year
m ni rum mandatory sentence. (V1-57-58; V2-81-82). Because

both the full and m ni rum mandatory sentences were ordered to



run consecutively, Respondent’s full sentence totals 105 years
in prison, with a mandatory m ni nrum sentence of 53 years.

Respondent agrees with nost of the statement of the case
and facts as stated by the Petitioner, but adds that, at the
time of his single crimnal episode, Respondent was 25 years
old. (V2-106)(noting date of birth as 9/16/74). It is
undi sputed that the single crimnal episode in question was
his only offense, and that, prior to Decenber 14, 1999,
Respondent had a “clean record.” (V2-78). At the tinme of
sentencing, the State argued that consecutive sentences were
mandat ory, not discretionary. (V2-73-75). The trial court
apparently accepted that argunment. (V2-81).

The Second District affirnmed the sentences and
convictions of guilt, but reversed and remanded for the
m ni mum mandat ory sentences to run concurrently. The State of
Florida, Petitioner herein, filed the instant appeal with this
Court on the basis that the Second District’s opinion bel ow
expressly and directly conflicts with this Court’s ruling in

the Christian case.



V. SUMMARY OF ARGUMENT

The Second District correctly held that Respondent’s
mandat ory m ni mum sentences nust run concurrently, not
consecutively. This case is governed by Palner and its
progeny, specifically the Gardner case. Those cases provide
that “stacking” of m ninmum mandatory sentences for crinmes that
arise froma “single crimnal episode” is not permtted.

In the instant case, the Second District below found that
Respondent’s offenses clearly stenmed froma single crim nal
epi sode. Also, during the episode, no one was killed and no
capital crime was commtted. Thus, the sentences nust run
concurrently.

Petitioner argues that this case is governed by the
exceptions to the Palner rule, as announced in Christian.
Respondent’s case, however, does not fall under any exception
noted in Christian. The Christian case is distinguishable in
that it involved a hom cide. Under Florida |law, nobst notably,

in Christian, Downs, and Ennund, this court fashi oned an

exception to the Palmer rule that, in essence, “nurder is
different,” and that “stacking” is perm ssible in such cases.
Al so, under Thonmms, this Court carved out another exception to
the Palnmer rule in a case where a defendant fired nmultiple

shots at nmultiple victins at separate places and tines. The



i nstant case, however, does not involve separate offenses
comm tted agai nst separate victins at separate tines and
pl aces, but instead involves a single crimnal episode. Thus,

the Pal mer/ Gardner rule applies. Also, this Court should hold

that not only the “m ni mum mandatory” portion of Respondent’s
sentences nust run concurrently, but also that the full
sentences should run concurrently under the Jackson and
Dani el s cases.

Petitioner is incorrect in arguing that 88 775.087(2)(d)
and 775.021 apply to the question herein. It is well-settled

by cases including Palner, Daniels, and Christian, that those

statutes were not applicable to a Palnmer/Christian anal ysis.

Also, all of the five district courts below, nost notably the
Mondesir court, agree that subsequent anendnments to 8
775.087(2)(d) did not change this analysis. The statutory
amendnments permt stacking only in felony cases involving
separate prosecutions.

In the alternative, if this Court finds that stacking of
the sentences is perm ssible, the Second District’s opinion
shoul d not be nerely reversed for inposition of consecutive
sentences. As in the Stafford case, this matter should be

remanded to the trial court to determ ne whether, in the



court’s discretion, Respondent’s sentences should run

concurrently or consecutively.



V.  ARGUMENT

Respondent was convicted of two counts of attenpted
second-degree nurder and one count of aggravated assault with
a firearmfor a scuffle at the Naples-Ft. Myers G eyhound
Track, wherein Respondent shot two nmen with whom he was
struggling. Respondent’s guilt is not at issue. The length
of Respondent’s sentences is not at issue. The sole issue
herein is whether the State can “stack” Respondent’s three
nm ni mum mandat ory sentences (and/or his full sentences) so
that they run consecutively. The Second District agreed with
Respondent that the | egislature has not provided the courts
with such authority, and that the sentences must run
concurrently.

The Second District correctly held that, under the case
| aw, consecutive nm ni mum mandatory sentences are prohibited,
and that, in this case, and the sentences should run

concurrently. Also, Respondent’s full sentences should run

concurrently. The Second District correctly interpreted the
statutory anmendnments to 8 775.087(2) and concl uded, in accord
with the Mondesir line of cases, that the |egislature has not
altered prior case law to provide for consecutive sentences in
the instant case. Respondent requests that the judgnment of

the Second District be affirned.



A. CONSECUTI VE SENTENCES ARE BARRED UNDER CASE LAW

Whet her the Second District erred in ordering that
Respondent’s sentences should run concurrently, not
consecutively, constitutes a “m xed question of fact and | aw
before this Court. In such a situation, this Court should
affirmif the Second District applied the right rule of I|aw,
and shoul d adopt the factual findings, including the finding
t hat Respondent’s crimes were conmtted during a single
crimnal episode, if such findings are supported by conpetent

substantial evidence in the record. See McCoy v. State of

Fl orida, 853 So.2d 369, 404 (Fla. 2003)(citation omtted).

1. M ninmum Mandatory Portion Miust Run Concurrently
a. FromPalnmer to Christian
The sem nal case involving the question of whether
sentences that flow froma “single crimnal episode” could be
“stacked” consecutively, or must instead run concurrently, is

Palmer v. State of Florida, 438 So.2d 1 (Fla. 1983). A brief

hi story of Palnmer and its progeny is necessary before engagi ng
in argunent as to why the Christian case, the case nost
heavily relied upon by Petitioner herein, does not apply to
mandate or even allow consecutive sentences in the instant

case.



In Palmer, a 1983 case, the defendant robbed a group of

mourners at a funeral hone. See Pal ner, 438 So.2d at 1.

Pal mer was found guilty of 13 counts of robbery, and he was

sentenced to 75 years for each count. See Palner, 438 So.2d

at 2. The trial court ordered that the sentences run
consecutively, for a total of 975 years. [1d. The trial court
al so ordered the three-year m nimum mandatory sentences for
each robbery count to run consecutively, for a total of 39
years, pursuant to 8 775.087(2), Fla. Stat. (1981), the sane
statute at issue herein. 1d. This Court, however, reversed
the trial court’s inposition of consecutive m ni mum nmandat ory
sentences, holding that the sentences nmust run concurrently.

See Pal nmer, 438 So.2d at 3. This Court held that “stacking”

of mandatory m ni mum sentences for sentences that occurred at
the same time and place in excess of the mandatory m ni mum
sentence for a single count of the crime was inpermn ssible?.

See Palner, 483 So.2d at 7; See also State of Florida v. Anes,

467 So.2d 994 (Fla. 1985). The Court noted that its hol ding
did not prohibit consecutive mandatory m ni mum sentences for

separate offenses arising from “separate incidents occurring

! In Palnmer, the mni mum mandat ory sentence was three
years per count, and thus, the Court expressly prohibited “the
i nposition of any sentence without eligibility for parole
greater than three cal endar years.” See Palner, 438 So.2d at
7.




at separate tinmes and places.” 1d. The neaning of “separate
of fenses” does not refer to separate statutory elenments, but
rather to whether there were separate victinms, separate

| ocati ons, and tenporal breaks between the incidents. See

Parker v. State of Florida, 633 So.2d 72 (Fla. 1st DCA 1994).

The rule only applies where the nultiple offenses were

commtted during a “single crimnal episode.” See Witehead

v. State of Florida, 446 So.2d 194 (Fla. 4th DCA 1984)?

See also State of Florida v. Ames, 467 So.2d 994 (Fla. 1985).

The Palnmer rule has been cited favorably by this Court

and all five of the district courts of appeal. Daniels v.

State of Florida, 595 So.2d 952 (Fla. 1992); Johnson v. State

of Florida, 750 So.2d 22, 28 (Fla. 1999); Gates v. State of

Fl orida, 633 So.2d 1158 (Fla. 1st DCA 1994); Young v. State of

Fl orida, 638 So.2d 532 (Fla. 2d DCA 1994); W/l chconbe v. State

of Florida, 842 So.2d 198, 200 (Fla. 3d DCA 2003); Crenshaw v.

State of Florida, 620 So.2d 1288 (Fla. 4th DCA 1993); Naugle

v. State of Florida, 807 So.2d 89 (Fla. 5th DCA 2001)(citation

PCA) .

This Court, in State of Florida v. Ennund, 476 So.2d 165

(Fla. 1985), however, carved out the first of two nmjor

exceptions to the Palnmer rule. In Enmund, the defendant had

2 Then-Judge Harry Lee Anstead concurred in judgnent.

9



been convicted of two counts of first-degree nurder and one

count of robbery. See Enmund, 476 So.2d 166. The Court’s

hol ding all owi ng stacking applied to a conviction (or

convictions) of first-degree nurder. See Ennund, 476 So.2d at

168. The Court found that Palmer was “not anal ogous to a
situation involving two separate and di stinct hom ci des and
held that the |legislature intended that the m ni nrum mandat ory
time to be served before becomng eligible for parole froma
conviction of first-degree nurder may be inposed either
consecutively or concurrently, in the trial court’s

di scretion, for each homcide.” See State of Florida v.

Thomas, 487 So.2d 1044 (explaining Enmund). Thus, Ennmund
permts an exception to the “no-stacking” Palner rule in cases
in which a defendant is actually convicted of first-degree

mur der or hom ci de. See Gardner v. State of Florida, 515

So. 2d 408, 410 (Fla. 1st DCA 1987)(summari zi ng Ennund).

Enmund stands for the proposition that, essentially, hom cide
or murder should be treated differently. Respondent, in the

i nstant case, was not convicted of nmurder or hom cide. No one
died as a result of Respondent’s crinmes. Thus, Ennund is not

appl i cabl e.

In State of Florida v. Thonmas, 487 So.2d 1043 (Fl a.

1986), this Court carved out the second major exception to the

10



Pal mer rule, which does not precisely qualify as an
“exception.” In Thomas, this Court nerely applied the dicta
from Pal ner that stated that Pal mer would not apply where a
def endant commtted “two separate and distinct offenses

involving two separate and distinct victims.” See Thomas, 487

So.2d at 1044-45. Petitioner argues that Thomas, as cited by
this Court in Christian, is determ native herein. (1B-9).
Upon further inspection, however, it beconmes apparent that,
whil e Thonas applied to the facts in Christian, it does not
apply to the facts herein. Thomas involved shocking facts,

wherei n a def endant

shot a woman four times in the bedroomof her trailer.
Whi l e he rel oaded his gun, she managed to get outside
to her yard. Thomas foll owed and shot her again. Her
son attenpted to aid his nother and Thonmas fired at
hi m but m ssed, before shooting the victimtwo nore
tines. He was convicted of attenpted first-degree
mur der of the woman and of aggravated assault of her
son. The trial judge inposed consecutive sentences of
thirty years for the attenpted first-degree nurder and
five years for the aggravated assault. He ordered
consecutive three-year nmandatory m ni nrumsentences for
each of fense because of possession of a firearm...

See Thonmms, 487 So.2d at 1044. The sentences for “attenpted”

murder inply that both of Thomas’ victins survived. Thus, the
“murder is different” rationale of Enmund was not applicable
to that case. The attacks in Thomas, however, were deened

“separate offenses occurring at separate tinmes and pl aces,”

11



not offenses stemm ng froma single crinm nal episode. See
Thomas, 487 So.2d at 1044 (enphasis supplied). Thus, stacking
of Thomas’ m ni mum mandat ory sentences was deened perm ssi bl e.
In the instant case, however, the Second District found that
it “is clear fromthe record that the charges arose from a
single crimnal episode with the victins being shot in rapid

succession.” See Sousa v. State of Florida, 868 So.2d 538.

This is a factual, not legal, distinction. This Court should
affirmthe factual findings of the | ower courts. The instant
case i s not governed by Thomas because it involves a single
crim nal episode rather than separate offenses occurring at
separate tinmes and pl aces.

In Gardner v. State of Florida, 515 So.2d 408 (Fla. 1st

DCA 1987), the First District explained the holding in Thomas
and harnoni zed all of the Florida cases involving the

perm ssibility of “stacking.” Gardner dealt with the case of
an arnms deal er who shot two | aw enforcenent officers and

assaulted a third officer. See Gardner, 515 So.2d 408. Though

all three officers survived, the defendant in Gardner shot one
of ficer once and shot the second officer four tinmes. [d. As
in Thomas, the sentences for “attenpted” nurder show that al

of Gardner’s victinms survived. Thus, the “nurder is

different” rationale of Enmund was not applicable to Gardner.

12



The Gardner court then exam ned the holding in Thomas and
concluded that, despite the fact that the defendant shot
multiple victimse with nmultiple discharges of his firearm the
Pal mer, not the Thomas rule, applied, and consecutive m nimum
mandat ory sentences were not permtted. The Gardner court
expl ai ned that the Thomas court only found that stacking was
perm ssi bl e because the defendant in that case comm tted

assaults on different victins both inside and outside a

bui l ding. See Gardner, 515 So.2d at 411 (enphasis in

original). The First District harnmoni zed and anal yzed the
cases, and found that

consecutive mandatory m ni num sentences can properly
be i nposed for offenses commtted in the course of a
seem ngly “continuous crimnal episode” in three
Si tuations: 1) when two separate and distinct
hom cides are commtted in the course of one crim nal
epi sode; 2) when different offenses are commtted on
the sanme victim when one offense occurs in one place
and constitutes one invasion of the victim and the
other occurs in another place and represents a
separate and additional violation of the victins
rights; and 3) when the defendant commts “two
separate and distinct offenses” against “two separate
and distinct victins.”

See Gardner, 515 So.2d at 411. The Gardner court applied the

test to the facts of its case, and noted:

While on its face Thomas appears to control the
instant case in that Gardner did commt assaults on
t hree separate agents, a careful reading of the Thonmas
hol ding shows that the second assault for which a

13



consecutive sentence was approved occurred in a
separate |location and was separated in tine fromthe
initial assault on the victim In the instant case,
Gardner, standing in the sane |location (his bus) and
in a mtter of six or seven seconds, shot and wounded
the three agents who were physically charging at him
in an attenpt to effect his arrest. While he may have
commtted "separate of fenses" by virtue of having shot
three separate victinms, those offenses did not occur
at "separate tinmes and places"...so as to renove them
from the well-established [Palner] rule that
consecutive sentences are not allowed for offenses
arising froma "single continuous crimnal episode".

Id. See also Parker v. State of Florida, 633 So.2d 72 (Fla.
1st DCA 1994) (al so hol di ng where crines occurred outside, and
ot hers occurred inside, case was factually distinguishable
fromPalner). The instant case is materially

i ndi stingui shable. Respondent did not commt acts that
satisfy any of the three scenarios. Instead, Respondent’s

of fenses occurred in one room did not involve a hom cide, and
arose “froma single crimnal episode with the victinms being

shot in rapid succession.” See Sousa v. State of Florida, 868

So.2d 538. Respondent’s father testified that the whole

i ncident took about 6 to 7 seconds, exactly the sane |ength of
time cited in Gardner. (V.3: T. 465-466); (1B-5). The three-
prong test is the only test devised by a Florida court that
harmoni zes all of the Florida “stacking” decisions. Gardner

is determnative of the instant case, and its three-prong test

14



shoul d be expressly approved of and adopted by this Court.

This Court, in State of Florida v. Boatright, 559 So.2d

210 (Fla. 1990), agreed with the explanation of Thonms
contained in Gardner-specifically, that Thomas invol ved not
only rmultiple victins, but a break in space and tinme between

the crimes. The Boatright court stated that “[t]his Court has
consistently applied section 775.087(2) as permtting the

trial court to inpose consecutive three-year mandatory m ni num
sentences if the acts leading to the convictions are
sufficiently separated tenporally and/or geographically. See,

e.g., State v. Thomms, 487 So.2d 1043 (Fla. 1986) (consecutive
t hree-year mandatory m ni nrum sentences appropri ate where
def endant shot woman four tinmes in her honme, followed her
out si de, paused to fire at the woman's son, and then shot the

woman twi ce nore).” See Boatright, 559 So.2d at 212 (enphasis

supplied). The Boatright court also expanded the “nurder is
different” rationale of Enmund to allow stacking in all cases

involving “capital” crines. See Boatright, at 213. This

deci sion was based on the legislative intent applicable to
capital crinmes as expressed in 8 921.421, Fla. Stat. (1983), a
statute that is inapplicable to the instant case. Boatright
is significant in that, without citing to Gardner, the case
foll owed the sanme reasoning in discussing the only exceptions
to the Pal mer rule.

15



In Daniels v. State of Florida, 595 So.2d 952 (Fla.

1992), this Court held that where crinmes do not involve a

m ni mrum mandat ory sentence until conbined with an enhancenent
statute such as the “use of a firearnt statute herein, or a
habi tual of fender statute, such m ni mum nmandat ory sentences

must run concurrently, not consecutively. See also Hale v.

State of Florida, 630 So.2d 521, 524 (Fla. 1993). 1In the

i nstant case, Respondent’s substantive crinmes did not mandate
m ni mrum mandat ory sentences. |nstead, the m ni mum mandat ory
sentences were provided for under the enhancenent statute.
See 88 782.04(3)(second degree murder), 784.021, Fla. Stat.
(aggravated assault)(2004). Thus, the sentences cannot be

st acked.

Petitioner cites Newton v. State of Florida, 603 So.2d

558 (Fla. 4th DCA 1992) in support of its argunent that Thomas
is determ native here. (I1B-15). This is incorrect due to

i nportant factual distinctions. Newton is not controlling for
t he sanme reason that Thomas is not controlling-the | ack of
separate offenses at separate tines and separate places. In
Newt on, the defendant,

while being escorted back to his holding cell by
Deputy Al Cal abrese, escaped from jail by choking

Deputy Cal abrese wunconscious.... [Nearly a nonth
| ater,] police officers Hawkins and Indian, while on
patrol, noticed [defendant’s] car stopped at an

intersection. [Defendant] covered his face as their
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headl i ghts shi ned upon him Suspicious, the officers
followed [defendant] for a short distance until he
pulled into a driveway. [Defendant] exited his car and
began wal king up the driveway. After being told to
stop, [defendant] turned and fired a shot at O ficer
| ndi an. [Defendant] then fired a shot at Officer
Hawkins. \While fleeing through the residential
nei ghbor hood, [defendant] fired two nore shots. As he
fled through a field, a third police officer, Oficer
Justice, ordered [defendant] to stop. [Defendant]
fired a shot at Officer Justice and ran toward a house
where he took cover in a car parked in the driveway.
Once Indian and Hawkins arrived at the scene, the
t hree officers approached [ def endant's] position using
the police car as a shield. [Defendant] ignored their
instructions to exit the car and fought wth the
officers as they renoved himfromthe car.

See Newt on, 603 So.2d at 559. The Newton court rejected

Newt on’ s argunment that his case was governed by Palnmer, citing
Boatright for the proposition that “[Palnmer] would not

prohi bit consecutive mandatory m ni mrum sentences for offenses
arising fromseparate incidents occurring at separate times

and places.” See Newton, 603 So.2d at 560-61 (enphasis

supplied). Newton's offenses involved incidents at separate
times and places, as he escaped from prison for a full nonth,
and then |l ed officers on an el aborate chase through

nei ghbor hood streets. While the defendant in Newton conmm tted
separate offenses arising from separate incidents occurring at
separate tinmes and pl aces, however, Respondent’s charges
“arose froma single crimnal episode with the victins being

shot in rapid succession.” See Sousa v. State of Florida, 868
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So. 2d 538. Thus, Newton is not controlling. The opinion of
the Second District should be affirmed.

In Downs v. State, 616 So.2d 444 (Fla. 1993), this Court

declined to apply the Palmer rule to a case involving a
capital felony. Simlarly to Ennund and Boatri ght, the Downs
court held that a trial court had discretion to stack the

m ni mrum mandat ory portions of a capital felony and a non-
capital felony. See Downs, 616 So.2d at 444. |In the instant
case, however, Respondent’s offenses (two counts of attenpted
second degree nurder and one count of aggravated assault) are
not “capital” felonies. Thus, Downs does not apply.

In 1994, the First District, relying on this Court’s
precedents, held that it was reversible error to apply
consecutive m ni nrum mandat ory sentences where a defendant
shoots two separate victins in the same roomduring a
conti nuous sequence of events (or a single crimnal episode).

See Gates v. State of Florida, 633 So.2d 1158, 1159 (Fla. 1st

DCA 1994). In Gates, the First District anal yzed Thomas under
facts where the defendant fired three shots, hitting two
separate victins. |d. He was convicted of aggravated battery

with a firearm and aggravated assault with a firearm (Gates

v. State of Florida, 633 So.2d at 1159. He was sentenced to a

15-year termwith a three-year mandatory m ni mum for the
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aggravated battery, and to a five-year termwith a three-year
mandat ory m ni mum for the aggravated assault, the mandatory

t hree-year sentences to be served consecutively. 1d. The
Gates court noted that the “key to the Thomas opinion is the
break in time, albeit mnimal, and the change of |ocation,
with respect to the offenses conmmtted agai nst the separate
victims.” See Gates, 633 So.2d at 1159 (citation omtted).
The Gates court found that Thomas was not controlling in that
case because, “[a]ssum ng [defendant’s] account [of his cring]
is accurate...the offenses conmtted agai nst the two separate
victims in this case occurred in a single continuous sequence

of time and | ocati on. If the circumstances of the offenses

are as alleged, the inposition of consecutive nmandatory

m ni num sentences is inproper.” 1d. (citations
om tted) (enphasis supplied). The case at bar is materially
i ndi stinguishable from Gates. 1In the instant case, the

shooting of the two victins and pointing a gun at anot her
victimwere one continuous episode that constituted a single
crimnal episode. The entire single act from beginning to end
was |less than thirty seconds. (V3; T. 465-466); (1B-5). The
Second District, below, found that it “is clear fromthe
record that the charges arose froma single crimnal episode

with the victins being shot in rapid succession.” See Sousa
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v. State of Florida, 868 So.2d 538. There is no difference

bet ween such a finding and the finding in Gates that the
of fenses committed against the two separate victinms occurred
in a single continuous sequence of time and | ocation. By
citing Palnmer, the Second District indicated that the “single
crim nal episode” finding was the reason that the Thomas |ine
of cases was not applied. Thus, consecutive mn ni mum mandat ory
sentences are prohibited.
b. From Christian to Present

Petitioner’s assertion that Christian held that the
firing of a weapon nore than once at nore than one victim
automatically forecloses a lower tribunal from determ ning
t hat such acts constitute a “single crimnal episode,” and
fromthereafter ordering sentences to run concurrently, is
incorrect. (IB-9). Petitioner argues that Christian stands
for the broad proposition that “m ni rum mandatory sentences
are properly sentenced consecutively when there are nmultiple
victins involved in a single episode.” (IB-9). This is
i ncorrect.

Christian is the case that Petitioner argues expressly
and directly conflicts with the opinion of the Second District
bel ow. See Petitioner’'s Brief on Jurisdiction at 3. 1In

Christian, the defendant becane involved in a bar-roomfight.
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See Christian, 692 So.2d at 889. During the fight, the

def endant shot one victimthree tines from behind, and shot
anot her victim who had attenpted to intervene, once. 1d.
The first victimdied; the second lived. 1d. The defendant
in that case was convicted of second-degree nurder with a
firearm (of the first victim, attenpted second-degree nurder
with a firearm (of the second victim, and discharging a
firearmin a public building. 1d.

The portion of this Court’s opinion in Christian relied
upon by the Petitioner herein is that stacking is “perm ssible
where the violation of the mandatory m ni nrum st atutes cause
injury to nultiple victins....” 1d.; (IB-9). For this
proposition, the Christian court (and Petitioner, herein)

cited Downs, Enmund, and Thomas. As explained supra, al

three of those cases are distinguishable fromthe instant
case. This Court should decline to read Christian so broadly
as to inply that all cases involving injuries to nmultiple
victi ns—even cases distinguishable fromthe three cited
cases—cannot involve a “single crimnal episode.”

When anal yzed under Pal nmer, Thomms, Ennund, Boatri ght,

and Gardner, the distinction between the facts of Christian
and the facts of the instant case is clear. The general rule

of Palner did not apply in Christian. The case did not fall
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squarely within the facts of Thomas because Christian’s

of fenses, fromthe facts, seemto have occurred within a
single crimnal episode. Christian, however, was convicted of
a homcide. Larry Christian killed Chad Ellis by shooting him
three tines in the back. The “nurder/capital crimes are

different” rational e under Downs, Boatright, and Ennund

appl i ed, as recognized by the Christian court, in footnote 1.

See Christian, 692 So.2d at 891, ft. 1. In the instant case,

however, Adam Free Sousa committed no homi cide or capita
crime. He killed no one. Because Respondent’s case does not
fall under the exceptions to the Palner rule announced in

Downs, Ennund, Thomas, or Christian, stacking of his sentences

was i nperm ssible. Also, because the Second District did not
cite Christian, and because the two cases are materially

di stinguishable (in that Christian involved a hom cide, while
the instant case does not), Respondent respectfully submts
that the cases do not expressly and directly conflict, and
that jurisdiction was inprovidently granted. Petitioner’s
appeal should be dism ssed for |ack of jurisdiction. See

generally State of Florida v. Walker, 593 So.2d 1049 (Fla.

1992) .
Even though the Christian court cited Thomas under

footnote 4 for the general proposition that the “stacki ng of
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firearm mandatory mnimumterns thus is perm ssible where the
def endant shoots at nultiple victinms,” it should be renenbered
that the key to the Thomas opinion is the tenmporal and

geogr aphi cal separation between the crinmes. See Christian,

692 So.2d at 891, ft. 4; Boatright, 559 So.2d at 212; Gates,
633 So.2d at 1159.

The State of Florida, Petitioner herein, has previously
conceded, even following Christian, that it was error for a
trial court to inmpose consecutive m ni mum nmandat ory sentences
for firearm offenses where the offenses occurred during a

single crimnal episode. See Wtherspoon v. State of Florida,

833 So.2d 790 (Fla. 3d DCA 2002).

Petitioner argues that 8 775.087(2)(d) required the | ower
court to inpose Respondent’s sentences concurrently. (IB-7).
The Christian court, however, expressly stated that the
rel evant statutes—88 775.087 and 775.021 were “silent
concerning the stacking of mandatory mninumterms,” and

offered “little guidance.” See Christian, 692 So.2d at 890.

This Court resolved the question in Christian solely on the
basis of the applicable case |law, as identified in the series
of footnotes. Christian, 692 So.2d at 890-91.

Petitioner’s overly broad interpretation of this Court’s

holding in Christian would suggest that this Court intended
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t he phrase “single crimnal episode” to mean two separate
things within the sanme statutory subsection. Petitioner
admts that the instant case “arguably” involves a “single
crim nal episode,” but argues that this fact still does not
bri ng Respondent under the protection of the rule in Palner.
(IB-9). Those who use, but do not discharge, firearnms during
the comm ssion of crinmes enunmerated under 8775.087(1) receive
sentence enhancenents under subsection 2(a)(2) of that
statute. Those who do discharge firearnms during the

comm ssion of the enunerated felonies receive sentence
enhancenents under subsection 2(a)(3) of the sane statute. As
argued above, a proper interpretation of the applicable case
| aw denonstrates that where offenses stemmed froma “single
crim nal episode,” consecutive sentences are barred.
Petitioner admts that Respondent’s offenses stemmed froma
“single crimnal episode,” but argues that the phrase “single
crim nal episode” should have a different neani ng under
subsection (2)(a)(2) of § 775.087 than it does under
subsection (2)(a)(3). The United States Suprene Court,

t hrough Justice Scalia, has stated that it is “enbarrassing”’

to assert that one phrase has nultiple nmeanings. See Boler v.

State of Florida, 678 So.2d 319 (Fla. 1996)(citing United

States v. Dixon, 509 U S. 688,704 (1993))(stating that phrase
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“same of fence” should nmean the same thing in both successive
prosecution and successive puni shment cases). This Court has
never held that the phrase “single crimnal episode” has one
meani ng under one subsection of 8 775.087 and a different
meani ng under anot her subsection. |Instead, as expl ai ned
supra, the Palner |line of cases prohibits consecutive
sentencing for offenses that stemfroma “single crimna
epi sode,” while the Christian |ine of cases permts
consecutive m ni mum mandat ory sentences where such of fenses
are not part of a “single crimnal episode,” but are

bi furcated into separate crimnm nal episodes for stacking

pur poses under one of the exceptions to Pal ner.

Petitioner’s construction of Christian would involve one
of two things, both equally unpal atable: either this Court
woul d be adopting two separate nmeani ngs of the phrase “single
crimnal episode” for different subsections of the sanme
statute, or Petitioner’s rationale would |lead to the
conclusion that Christian overruled Palnmer and its progeny in
a sub silentio manner, despite the fact that Christian cites
to Palmer. This Court, however, has nade it clear as recently
as January 2004 that it does not intentionally overrule itself

sub silentio. See State of Florida v. Ruiz, 863 So.2d 1205
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(Fla. 2004)(citing Puryear v. State, 810 So. 2d 901, 905 (Fl a.

2002)). Neither holding would be correct.

Under the instant facts, Palner, Gardner, and Gates

control. The |lower court inposed consecutive m ni num

mandat ory sentences of 25 years in Count |, 25 in Count II,
and 3 years in Count Ill, for a total of a 53 year m nimum
mandat ory sentence. The consecutive m ni nrum nandat ory
sentences exceed the full sentences, if such sentences run
concurrently, by three years. Also, Respondent’s m nimum
sentence, even if he prevails, will last nore than four tines
as long as the Thomas defendant’s stacked m ni nrum mandat ory
sentences. Respondent’s consecutive sentences were inposed
for multiple mandatory offenses in a single act. The three
sentences in this matter should have been entered concurrently
and not consecutively. Thus, Respondent should be re-
sentenced to concurrent rather than consecutive sentences,

totaling no nore than 25 years. See also Gardner v. State of

Fl orida, 515 So.2d 408, 411 (Fla. 1st DCA 1987); Jones V.

State of Florida, 546 So.2d 1059 (Fla. 2d DCA

1989) (prohi biting “stacking” of mandatory m ni mum sentences in

case involving nmultiple victins).
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2. Full Sentences Must Run Concurrently
Respondent’s full sentences should run concurrently?.

This Court held, in State of Florida v. Hll, 660 So.2d 1384,

1386 (Fla. 1995), that the entire sentence, not only the

m ni mum mandatory portion, of multiple sentences enhanced by a
statute such as 8 775.087 nmust run concurrently, not
consecutively, for crimes arising froma single crim nal

epi sode*. The Second District found that Respondent’s

of fenses clearly all stemmed froma single crimnm nal episode.
See Sousa, 868 So.2d at 538. Thus, his full sentences should
run concurrently.

This Court, in Hale v. State of Florida, 630 So.2d 521

(Fla. 1993), held that it is inmpermssible to run full

3 Even if this issue is deenmed not to have been raised
before the Second District or on cross-appeal herein, this
Court should correct Respondent’s illegal sentence. “An
illegal sentence is considered fundanmental error because it
causes the defendant to serve a longer termthan is permtted
by law. Dowdell v. State, 500 So. 2d 594 (Fla. 1st DCA 1986).

Accordi ngly, such error, once discovered, nmay be corrected "at
any tinme." Fla. R Crim P. 3.800(a).” See Jean v. State of

Fl orida, 627 SO 2d 592 (Fla. 2d DCA 1993). Sentencing errors
resulting in an illegal sentence nay be corrected at any tine,

even after being erroneously affirmed. See Bedford v. State,
633 So.2d 13, 14 (Fla. 1994).

4 While Hll expressly dealt with “habitual felony” or
“habi tual violent felony offenders,” the citations to Pal ner
and Daniels make it clear that the rationale would apply to
any sentence enhanced by 8§ 775.087.
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sentences consecutively when they have already been | engt hened
under a sentence-enhancenent statute such as § 775.087°.
Specifically, this Court stated, in Hale, that

[ ]n Daniels we recognized that by enacting
[ enhancenent statutes], the legislature intended to
provide for the incarceration [of those subject to the
enhancenent] for |onger periods of tine. However,
this is acconplished by enlargenent of the maxinum
sentences [under the enhancenment statute.] Thus, the
legislative intent is satisfied when the maximm
sentence for each offense is increased. We find
nothing in the |anguage of the [enhancenent statute]
whi ch suggests that the |egislature also intended
that, once sentences from nultiple crines conmtted
during a single crim nal epi sode have been
enhanced...the total penalty should then be further
increased by ordering that the sentences run
consecutively.

See Hal e, 630 So.2d at 524.

This Court reaffirmed that holding in Jackson v. State of

Fl orida, 659 So.2d 1060 (Fla. 1995), stating that

our previous holdings in Palner, Daniels, Hale, and
Br ooks, prohibiting consecutive enhancenent sentences
arising out of a single crimnal episode, and the
reasoni ng thereof, are equally applicable to Jackson's
sentence. As we noted in Daniels, “possession of a
gun, section 775.087, is an enhancenent statute
applying to the punishnent prescribed by statute for
the underlying offense. Daniels, 595 So. 2d at 954.
Under Daniels' rationale, Jackson's m ni num mandatory
sentence for possession of a firearm nust run
concurrent with the habitual of f ender m ni mum

5 \While Hale expressly dealt with “habitual felony” or
“habi tual violent felony offenders,” the citations to Daniels
make it clear that the rationale would apply to any sentence
enhanced by 8§ 775.087.
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mandat ory sentences, since both of these m ninmm
mandat ory sentences are enhancenents. Al so, |ike
Dani el s, the crinmes for which Jackson was convi cted do
not contain a provision for a mninmum mandatory
sentence. Finally, the State argues that section
775.021(4), Florida Statutes (1993), which gives the
trial court discretion to inpose sentencing either
consecutively or concurrently, applies to all crim nal
of fenses because section 775.021(2) specifically
states: "The provisions of this chapter are applicable
to of fenses defined by other statutes, unless the code
ot herwi se provides." Thus, the State clains that
because the possession-of-firearm statute at issue
here does not "ot herw se provide,"” the trial court had
di scretion to inpose a consecutive sentence. W have
rejected this argunent in both Daniels and Hal e.

See Jackson, 659 So.2d at 1062-63. As in Hale and Daniels,

Respondent’s underlying crines do not involve mandatory
m ni nrum sent ences. The mandatory m ni num sent ences were
appl i ed under the enhancenent statute. See Sousa, 868 So. 2d

at 539. The Downs, Ennmund, Thomas, and Christian cases,

di scussed supra, all involved stacking of only the mandatory
m ni mum portion of the defendants’ sentences, not the stacking
of the full sentences. Because Respondent’s sentences were

enhanced under 8§ 775.087, his full sentences should run

concurrently. See Christian, 692 So.2d 889(noting full
sentences ran concurrently). The portion of Christian relied
upon by Petitioner expressly states that, as “a general rule,
for offenses arising froma single episode, stacking is

perm ssi bl e where the violations of the mandatory ni ni mum
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statutes cause injury to nultiple victinms or nmultiple injuries

to one victim” See Christian, 692 So.2d at 891 (footnotes

omtted). In the instant case, however, the | ower court

ordered that both the m ni mum nandatory and the full sentences

run consecutively. See Sousa, 868 So.2d 538. By its express

ternms, Christian applies only to the stacking of violations of
t he mandatory m ni num statutes, not the statutes that prohibit
t he substantive crines. Stacking of the full sentences, in
this case, is error. Respondent’s m ninmum mandatory
sentences, if stacked, equal a m ni num mandatory sentence of

53 years. See Sousa, 868 So.2d 538. Respondents sentences

were for 50 years, 50 years, and 5 years respectively. |d.
Thus, if the full sentences run concurrently (as they did in
Christian), Respondent would serve a maxi mum of 50 years in
prison. Stacking of the full sentences results in 105 years
in prison (53 of those as a nmandatory mninmum for a first-
time offender involved in a single crimnal episode in which
no one was killed and no capital crime was conmtted. The
instant facts, therefore, are highly distinguishable from
those of Christian. The decision of the Second District,

bel ow, should be affirned.

Finally, in Boler v. State of Florida, 678 So.2d 319

(Fla. 1996), this Court addressed whether a m ni rum mandatory
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sentence under 8 775.087(2) could be applied consecutively.
This Court recognized the general rule, under Jackson, that
“enhancenent sentences arising out of a single crin nal

epi sode may not be inposed consecutively.” See Boler, 678
So.2d at 322. The Boler court also recognized the exception
fromthat rule for capital crimes, which require m ninmm
mandat ory sentences prior to enhancenment. 1d. (citing
Edmund). Under the instant facts, this Court should hold that
Respondent’s full sentences nust run concurrently because the
| egislature’s intent to punish users of firearns nore severely
is served by inposition of the sentence enhancenent. There is
no | egislative mandate to i npose a second additi onal

puni shnment by way of inposition of consecutive sentences.

B. SUBSEQUENT STATUTORY AMENDMENTS DO NOT AUTHORI ZE
CONSECUTI VE SENTENCES

Al'l of the relevant decisions since Palnmer, including
Christian, have turned on interpretation of case |aw rather
t han construction of statutory |anguage. Thus, the remining
guestion is whether subsequent anmendnents to the enhancenent
statute provide statutory authority to i npose consecutive
sentences in this case. As with section A of this brief, the

applicable standard of reviewis for a m xed question of fact
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and law. Petitioner argues that, in fact, 8 775.087(2)(d)
provi des statutory authority for a court to order concurrent
sentences. This is incorrect. It is well-settled that the
statute cited by Petitioner plays no part in a

Pal mer/ Christian analysis. As previously noted, the Christian

court expressly stated that 88 775.087 and 775. 021 were
“silent concerning the stacking of mandatory m ninmumterns,”

and offered “little guidance.” See Christian, 692 So.2d at

890.

Subsequent to this Court’s 1997 decision in Christian, in
1999, the legislature anended § 775.087(2)(d) to provide, in
pertinent part, that “[t]he court shall inpose any term of
i nprisonment provided for his in this subsection consecutively
to any other termof inprisonment for any other felony

of fense.” See State of Florida v. Parker, 812 So.2d 495 (Fl a.

4th DCA 2002).

The amendnent addi ng subsection 2(d), authorizing
consecutive m ni rum mandat ory sentences, however, only applies
to crimes not brought in the sane prosecution. The 1999
amendnments to § 775.087(2)(d) were analyzed in 2002 by the

Third District, in Mdndesir v. State of Florida, 814 So. 2d

1172 (Fla. 3d DCA 2002). See also Roberts v. State of

Fl orida, 834 So.2d 839 (Fla. 3d DCA 2002)(reversing to inpose
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concurrent sentences for two counts of attenpted first degree

murder of for two separate victins); Tunsil v. State of

Florida, 797 So.2d 651 (Fla. 3d DCA 2001)(reversing for
i nposition of concurrent sentences for aggravated assault with
a firearmand third degree nmurder with a firearm. The
Mondesir court quoted subsection 2(d), analyzed the
| egislative history of the new statute, and granted great
wei ght to the report of the Commttee on Crine and Puni shnment
in the House of Representatives, which had described the bil
as “not explicitly prohibi[ing] a judge frominposing the
nm ni mum mandat ory sentences concurrent to each other.” See
Mondesir, 814 So.2d at 1173. Consequently, the Mondesir court
interpreted the words “any other felony offense” to apply
“only to another separate crine, rather than those involved in
a single prosecution.” This holding has been uniforny
endorsed by all Florida district courts.

For instance, |less than two nonths foll owi ng Mondesir,

the Fifth District dealt with a simlar set of facts in

Stafford v. State of Florida, 818 So.2d 693 (Fla. 5th DCA).

The Fifth District reversed the consecutive sentences of the
def endant, who had been convicted of commtting the crimes of
armed burglary and arnmed robbery, stating that the “reasoning

set forth by the court in Mndesir is sound and hereby
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adopted.” See Stafford, 818 So.2d at 693, 95; See al so

Cunni ngham v. State of Florida, 838 so.2d 627, 631 (Fla. 5th

DCA 2003) .

In Sessions v. State of Florida, 838 So.2d 664 (Fla. 1st

DCA 2003), the First District also approved of the Mondesir
court’s construction of the statutory anmendnent.

The Second District, below, adopted and approved of the
construction of the phrase “any other felony offense” as

applied by the Mondesir court. See Sousa v. State of Florida,

868 So.2d 538, (Fla. 2d DCA 2003).
The Fourth District also weighed in on the effect of

Mondesir, in Arutyunyan v. State of Florida, 863 So.2d 410

(Fla. 4th DCA 2003). That case involved a defendant convicted
of attenpted first degree nmurder, with a firearm of a |aw
enf orcenent officer, shooting into an occupied buil ding, and

grand theft with a firearm See Arutyunyan, 863 So.2d at 411.

The Arutvyunyan court reversed the consecuti ve sentences,

adopted the reasoni ng of Mondesir.

The nost up-to-date and cogent anal ysis of how the 1999
amendnents to 8 775.087(2)(d) did not provide new authority to
stack sentences consecutively was provided by the Fifth

District in Elozar v. State of Florida, 29 Fla. L. Wekly 759

(Fla. 5th DCA 2004), which is also cited by Petitioner as
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persuasi ve authority. (I1B-12-13). The Elozar court found

t hat

[what is significant about Palmer and Christian,
besides the fact that they both pre-date section
775.087(2)(d), is the court's clear holding that it
could not find any legislative authority in the
statutes it analyzed for stacking mninmum nmandatory
sentences arising out of the sanme episode. Recent
deci sions of the Florida courts that have specifically
interpreted and applied section 775.087(2)(d) do not
find such legislative authority in that statute
either. See Arutyunyan v. State, 863 So. 2d 410 (Fl a.
4th DCA 2003); Perreault v. State, 853 So. 2d 604
(Fla. 5th DCA 2003); Green v. State, 845 So. 2d 895
(Fla. 3d DCA 2003); Wlchconbe v. State, 842 So. 2d
198 (Fla. 3d DCA 2003); Cunninghamyv. State, 838 So.
2d 627 (Fla. 5th DCA 2003); Stafford v. State, 818 So.
2d 693 (Fla. 5th DCA 2002); see also Wllians V.
State, 820 So. 2d 1000 (Fla. 3d DCA 2002). These
deci sions, after considering all of the |anguage of
section 775.087(2)(d), focused on the |anguage that
expressly provides that "the court shall inpose any
term of inprisonment provided for in this subsection
consecutively to any other term of inprisonnment
i nposed for any ot her fel ony of fense. " 88
775.087(2)(d), Fla. Stat. (2003) (enphasis added). In
Mondesir v. State, 814 So. 2d 1172, 1173 (Fla. 3d DCA
2002), the court held that "nmerely on the face of the
statute, the reference to 'any other' felony refers,
as in this case, only to another separate crine,
rat her than those involved in a single prosecution.”
(Footnote omtted). The court indicated that this
interpretation was especially appropriate in |ight of
the doctrine of lenity that requires that any doubts
about statutory interpretation be resolved in favor of
the defendant. See 88 775.021(4)(a), Fla. Stat.
(2001). In adopting the rationale in Mndesir, this
court and others have held that consecutive m ni mum
mandat ory sentences for offenses arising out of the
same crimnal episode are forbidden; but if the
of fenses do not arise out of the sanme episode, then
the trial court has discretion to inmpose concurrent of
consecutive sent ences. Perreaul t; W | chconbe;
Cunni ngham Stafford; see also Smth v. State, [867
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So. 2d 403] (Fla. 1st DCA Dec. 8, 2003). Hence, after
anal yzi ng the | anguage of the statute and the state of
the law at the time it was enacted, the courts are
still unable to find legislative authority in section
775.087(2)(d) for consecutive mnimm mandatory
sentences for offenses arising out of the sane
crimnal episode. Therefore, the rationale of the
court in Christian and Pal ner renmai ns applicabl e when
determ ning whether consecutive mninum mandatory
sentences for firearm offenses are appropriate. See
Perreault (citing Cook v. State, 775 So. 2d 425 (Fl a.
5th DCA 2001)); State v. Parker, 812 So. 2d 495 (Fla.
4t h DCA 2002).

See Elozar, at 6. Thus, Petitioner’s argunent that 8§

775.087(2)(d) is relevant to the issues herein is incorrect.
The only relevant analysis is whether Respondent’s sentences
can be “stacked” under Christian, or whether stacking is

prohi bited under Palner. As argued supra, the Respondent’s
case falls under the Palner, not the Christian, |ine of cases,
and nost closely resenbles Gardner. Thus, the Second
District’s opinion bel ow should be affirmed and this cause
shoul d be remanded to the trial court for inposition of
concurrent m ni mum mandat ory and concurrent full sentences for

all three counts.

C. SECTI ON 775. 021 DOES NOT APPLY TO ALLOW CONSECUTI VE
SENTENCES
Petitioner also states that § 775.021 should be read in

pari materia with 8 775.087 to provide |legislative authority
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for consecutive stacking of m ni mum mandatory sentences. (I B-
14). This is incorrect. It is well-settled that the
appl i cabl e standard of review, as with any question of
statutory construction, is de novo.

This Court has consistently held that 8§ 775.021 does not
apply to sentencing under § 775.021. The Palner court
implicitly found that the rule of construction under §
775.021(4), the rule of construction relied upon by Petitioner
herein, did not operate to require (or even allow) consecutive

sentences. See Palnmer, 438 So.2d at 8 (Al derman, J.,

dissenting). |In Daniels, this Court noted that

We cannot accept the State's contention that
consecutive m ni nrum mandatories are required because
of the provisions of section 775.021, Florida Statutes
(Supp. 1988). In the first place, our opinion in
Pal mer rej ected t he contention t hat section
775.021(4), Florida Statutes (1981), which was worded
substantially the sane as section 775.021(4)(a),
Florida Statutes (Supp. 1988), permtted the stacking
of consecutive mnimm mandatory sentences. The
subsequent addition of subsection (b) to section
775.021(4) n3 was designed to overrule this Court's
decision in Carawan v. State, 515 So. 2d 161 (Fla
1987), pertaining to consecutive sentences for
separate offenses committed at the same tinme, and had
nothing to do with m ni rum mandat ory sent ences.

See Daniels, 595 So.2d at 954 (footnote omtted). As

previ ously noted, even Christian, the case nost heavily relied
upon by Petitioner, stated that 8§ 775.021 was “sil ent

concerning the stacking of m ni mum mandatory ternmns,
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and...offers little guidance.” See Christian, 692 So.2d at

890. Thus, Petitioner’s argunent that this case is controlled
by 8 775.021(4) is incorrect. The issues herein turn purely
on case | aw

Also, citing 8 775.021(4)(b), Petitioner argues that the
rule of lenity cannot be applied in this case, even at the
Court’s discretion. This is incorrect. As explained above, 8§

775.021 is not applicable to this analysis. See also Elozar

v. State of Florida, 29 Fla. L. Wekly D 759 at 9, ft. 2.

D. ALTERNATI VELY, REMAND IS STILL APPROPRI ATE

In the alternative, if this Court concludes that neither
the statute at issue nor the case |l aw prohibit the inposition
of consecutive sentences, but that, instead, the type of
sentence inposed lies within the discretion of the trial
court, this Court should still remand this case to the trial
court. This is so because, even if concurrent sentences are
not mandated by the statute or constitutions, they are still
permtted. The applicable standard of review for this issue
is de novo.

Petitioner seens to concede that consecutive sentences

are not required. (IB-17). Petitioner cites Stafford v.

State of Florida, 818 So.2d 693 (Fla. 5th DCA 2002) for the
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proposition that a court has the discretion to sentence
consecutively or concurrently. Petitioner’s endorsenent of
Stafford directly contradicts its earlier position that
Mondesir does not control in the instant case. The Stafford

court expressly adopted the rationale of Mndesir. See

Stafford, 818 So.2d at 695; (I1B-17). The Stafford court
reversed the trial court because the trial court had
determ ned that it had no discretion but to enter consecutive
sentences. |1d.

VWhile it is Respondent’s position that the Fifth District
in Stafford seenms to have nmissed sonme of the subtleties® of
t he questions involved when conmng to the conclusion that
consecutive sentences were perm ssible’, the Stafford court
agreed with Mondesir that the statutory changes to §8 775.087
di d not mandate consecutive sentences. Thus, the Stafford
court assumed that the decision of how to run sentences was

di scretionary. The trial court, in the instant case, did not

6 Areview of the case law, including Palner and
Christian shows that the legislature nust affirmatively
provide authority to stack mandatory m ni mum sentences. By
agreeing with Mondesir that the |egislature had not done so,
the Stafford court should have specified that the trial court
nmust determ ne whether the defendant commtted his crines
during a single crimnal episode, or whether the sentences
coul d be stacked under one of the exceptions in Christian.

” The Stafford court provided no basis for this
det er m nati on.
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denonstrate that it thought it had discretion in this matter.
The State, below, argued that consecutive sentences were
mandat ory. (V2-73-75). The trial court apparently accepted
that argunment. (V2-81). Thus, because consecutive sentences
were not mandatory, if this trial court determ nes that
consecutive sentences are perm ssible, this matter should be
remanded to the trial court for determ nation of whether this
first-tinme offender should be in jail for 53 to 105 years for
a single crimnal episode not involving a hom cide or capital

crine.
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VI. CONCLUSI ON
I n concl usi on, Respondent prays that this Court affirns
t he opinion of the Second District bel ow and remand this
matter to the trial court for inposition of concurrent m ninmum
mandat ory and concurrent full sentences on Respondent’s three
counts stemmng fromthe single crimnal episode on Decenber

14, 1999.
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