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I N THE SUPREME COURT OF FLORI DA

GEANETTA MOORE,
Petitioner,

V. : CASE NO. SCO03-2136

STATE OF FLORI DA,

Respondent .

REPLY BRI EF OF PETI TI ONER
|  PRELI M NARY STATEMENT
Petitioner was the defendant before the trial court and
the appellant in the lower tribunal. A one volune record on
appeal will be referred to as "I R " followed by the
appropri ate page nunber in parentheses. The answer brief of
respondent will be referred to as “RB.” The opinion of the

| ower tribunal has been reported as Moore v. State, 859 So.

613 (Fla. 1st DCA 2003).



Il ARGUMENT

ARGUMVENT | N REPLY TO RESPONDENT

WHEN SENTENCI NG PURSUANT TO THE CRI M NAL
PUNI SHVENT CODE ( §§921. 002- 921. 0027,

Fla. Stat. (1999)) FOR A VI OLATION OF A
PROBATI ONARY TERM ORI Gl NALLY | MPOSED TO
RUN CONSECUTI VELY TO A PRI SON TERM | MPOSED
FOR A DI FFERENT OFFENSE, Tripp v. State,

622 So. 2d 941 (Fla. 1993), AND | TS PROGENY
REQUI RE THE TRI AL COURT TO AWARD CREDI T FOR
TI ME PREVI OUSLY SERVED ON THE SENTENCE | MPOSED
FOR THE DI FFERENT OFFENSE

Petitioner has been cheated out of credit for the 13
nmont hs and ni ne days she served in case no. 99-4516, when the
j udge revoked her probation in case no. 99-4516 and i nposed a
36 nmonth sentence.

Respondent does not dispute that this i ssue was preserved
by her objection at sentencing and her tinely notion to
correct sentencing error. Nor does respondent dispute that
the standard of review is de novo (RB at 4).

Respondent does dispute that the well-settled | aw under

the former sentencing guidelines (that under Tripp v. State,

622 So. 2d 941 (Fla. 1993), when a defendant viol ated
probati on on the back end of a split sentence, he or she was
entitled to credit for tine served in prison on the front end
of the split sentence) no |longer applies to split sentences
i nposed under the crimnal punishment code.

Respondent does not distinguish or even nmention this

Court’s post-Tripp decision in Cook v. State, 645 So. 2d 436

2



(Fla. 1994), where this Court applied the Tripp rationale even

t hough the sentence inposed on a second the violation of

probati on did not exceed the sentencing quidelines range.

This Court rejected the state’s argunent that M. Cook woul d

receive “an unwarranted wi ndfall.” Cook v. State, 645 So. 2d

at 438, note 5. This Court should |ikew se reject
respondent’s belief that petitioner would al so receive a
“wi ndfall of credit for time served” (RB at 8).

Respondent pays |lip service to this Court’s post-Tripp

deci sion in Hodgdon v. State, 789 So. 2d 958 (Fla. 2001), but

fails to acknowl edge that even though M. Hodgdon’s sentence
was still within the sentencing guidelines range, that
distinction did not matter, and he was entitled to the Tripp
credit, because his sentences were an “interrelated unit.”

Hodgdon v. State, 789 So. 2d at 963. Likew se, petitioner’s

sentences in the two cases nust be treated as an “interrel ated
unit.”
Respondent al so pays |ip service to this Court’s post-

Tripp decision in State v. Wtherspoon, 810 So. 2d 871

(Flla. 2002), where this Court relied on Hodgdon and held that
Tripp also applies when the total sentence on nore than one

count does not exceed the upper end of the sentencing

gui delines range (RB at 6-7).



There is no reason why the sanme should not be true under
the present crimnal punishment code scoresheet. The | ower
tri bunal was wong to conclude that Tripp no | onger applied.

Sent ences i nposed under the present crimnal punishnent
code, as opposed to the former sentencing guidelines, are
still governed by the hol dings of Hodgdon and State v.

W t herspoon. Under the code, there is no “upper range” on the

scoresheet. There is a floor, which is the | east severe
sentence the judge may inpose. 8921.0024(2), Fla. Stat.
(1999). The “upper range” under the code is the statutory
maxi mum for both of petitioner’s third degree felony offenses
in case no. 99-4516, or a total of 10 years.

Respondent clains that the court in Thomas v. State, 805

So. 2d 850 (Fla. 2" DCA 2001), which agreed with this
position, “is sinply wongly decided” (RB at 9), without
telling us why. That court squarely held, in opposition to
the instant case, that M. Thomas was entitled to that credit

in both of his cases under Tripp, even though his sentences

wer e i nposed under the crimnal puni shnent code rather than

the former sentencing guidelines.

Respondent nakes no nmention of Palmer v. State, 804 So.

2d 455 (Fla. 4th DCA 2001), cited in the initial brief at 17,

in which the court held that Tripp applies even though the



def endant was sentenced as an habitual offender and not under
the former sentencing guidelines.

Respondent nakes no nmention of Matthews v. State, 854 So.

2d 238 (Fla. 4th DCA 2003), rev. pending, case no. SC03-1676,
cited in the initial brief at 17-18, in which the court
adhered to its position that Tripp applies even to habitual
of f ender sentences, which are not governed by either the
former sentencing guidelines or the present crim nal
puni shnent code.?

Even though petitioner’s present 36 nonth sentence in
case no. 99-4516 was inposed under the crimnal punishnment
code and not under the former sentencing guidelines, and even

t hough it does not exceed the maxi num of 10 years, she is

still entitled under Cook, Hodgdon, State v. Wtherspoon,

Thomas, Matt hews and Syl vester to credit for the time she

previously served in prison in case no. 99-2202.
This is denponstrated by taking the holding of State v.

Wt herspoon and inserting petitioner’s “statutory maxi num

sentence of 10 years” in place of the word “guidelines,” to-

wit: “in Hodgdon, this Court specifically stated that an

The Second District also agrees with the Fourth that one
who i s sentenced as an habitual offender is entitled to Tripp
credit. Sylvester v. State, 842 So. 2d 977 (Fla. 2" DCA
2003) .



application of Tripp was not precluded where the newly inposed

sentences were within the [statutory maximm sentence of 10

years] guideHHnes.” Likew se, “consistent with Hodgdon, we

hold that Tripp should be applied notw thstandi ng the fact
that the newmy inmposed sentence is within the [statutory

maxi mum sentence of 10 years] guidelnes.”

Thus, since the holdings of Hodgdon and State v.

W t herspoon still apply to sentences inposed on a VOP under

the crimnal punishment code, the proper renmedy is to remand
with directions that the judge grant credit for the 13 nonths
and ni ne days petitioner spent in prison on the front end of
the total split sentence.

This Court nust answer the certified question in the

affirmati ve.



[l CONCLUSI ON
Based upon the argunents presented here, as well as those

expressed in the initial brief, petitioner respectfully asks
this Court to reverse the decision of the |ower tribunal and
remand with directions to grant petitioner credit in case no.
99-4516 for the 13 nonths and ni ne days she had served in
prison in case no. 99-2202.
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NANCY A. DANI ELS
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