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PRELI M NARY STATEMENT

This is an appeal of the Crcuit Court's denial of M.
Hit chcock's postconviction nmotion filed under Florida Rule of
Crimnal Procedure 3.851. M. Hitchcock filed an appeal. On My
3, 2005, after briefing and oral ar gunent, this Court
Rel i nqui shed jurisdiction to the CGrcuit Court for a
determ nation of the nerits of all clains which the Crcuit
Court had found procedural ly barred.

The post convi cti on record on appeal , prior to
relinquishnent, is conprised of the twelve volune record,
initially conpiled by the clerk, successively paginated
beginning with page one. Ref erences to the record include
vol ume and page nunber and are of the form e.g., (Vol. | PCR
123). M. Hitchcock had one guilt phase trial and four penalty
phases. References are nmade to these proceedings and are of the
form e.g., (Date Vol. # Page #). Date refers to the year the
proceedi ngs took place. For the 1977 trial the pages and vol unes
refer to the transcript page. To distinguish between the
initial postconviction record and the record nade after
relinqui shnment, references to the relinquishnment are designated
RH and of the form (RH Page Nunber).

Janmes Hitchcock, the Appellant now before this Court is
referred to as such or as M. Hitchcock. To distinguish between

M. Hitchcock and his brother, R chard Hitchcock is referred to



as Richard or Richard Htchcock and not M. Hitchcock. M.
Hitchcock’s evidentiary hearing was presided over by the
Honor abl e Regi nal d Wi t ehead.

REQUEST FOR ORAL ARGUVENT

M. Hitchcock has been sentenced to death. The resolution
of the issues involved in this action wll therefore determ ne
whet her he lives or dies. This Court has not hesitated to allow
oral argument in other capital cases in a simlar procedural
post ure. A full opportunity to air the issues through oral
argunment is appropriate in this case, given the seriousness of
the clains involved and the gravity of the penalty. M.
Hi t chcock, through counsel, accordingly urges that the Court

permt oral argument on the nerits of the relinquishment issues.
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SUPPLEMENTAL STATEMENT OF THE CASE

On May 3, 2005, this Court relinquished jurisdiction for
180 days to the Circuit Court for a determnation of the nerits
of M. Hitchcock’s guilt phase clains. The |ower court set an
evidentiary hearing for Novenber 15, 2005. Before this hearing,
the I ower court heard two notions filed by the State. The first
sought to depose M. Hitchcock. (RH 185). M. Hitchcock filed a
response and objected at hearing. (RH 196-209). The |ower court
denied the State's attenpt to violate M. Hitchcock’s rights.
(RH 217).

The second notion filed by the State sought access to 1977
trial counsel’s file or to have previous and current counsel for
M. Hitchcock certify non-possession. (RH 212). According to
the State, trial counsel’s notes were allegedly contained in the
Public Defender’'s file, (RH 212), although the State admtted
that current counsel for M. Hitchcock had previously delivered
a CD- Rom of the Public Defender’s records to the State.

The Public Defender, Robert Wsley, who had al so served as
M. Hitchcock’s 1988 resentencing counsel, certified by e mil
and stated that the records in 1988 were “scant.” See (RH 232).
Current counsel filed a witten Certification of Non-Possession
of the 1977 Trial Attorney Notes over objection because the
State was using trying to create a basis for denial, the |oss of

docunents from this case, including M. Htchcock’s own notes



and State notes fromthe 1976-77 period, was attributable to the
State’s repeated constitutional violation and, that it was M.
Hi tchcock who was prejudiced because the notes would have shown
that 1977 trial counsel was ineffective. (RH230-33). M.
Hitchcock’s witten closing also addressed the trial attorney
note issue in full. See generally (RH 348-53).

The first part of the relinquishment hearing took place on
November 15, 2005. The defense only called M. Hitchcock. The
| ower court bifurcated the hearing and allowed the State to
return on Decenber 7, 2006, to cross M. Hitchcock. The State
presented three wtnesses, allegedly in rebuttal. At the
hearing M. Hitchcock objected to the State’'s violation of the
Rule of Sequestration with regards to trial counsel Charles
Tabscott, and argued this point further regarding the other two
State witnesses in witten closing argunment. (RH 163, 330-335).
The State and M. Hitchcock filed witten argunents and replies.
(RH 238-500). Jurisdiction returned to this Court on February 1,
2006. On March 31, 2006, the |lower court issued an order
denying relief. (RH 501).

The relinquishnment testinony is discussed below as it
relates to the clainms and appellate argunents. M. Hitchcock
appeals the denial of relief on each claim and cunulatively.
M. Hitchcock incorporates all previous argunents nade in the

Initial and Reply Briefs and abandons no argunents.



SUMWVARY OF SUPPLEMENTAL ARGUMENT

In the order denying relief the |lower court conplained
that this Court failed to provide guidance and an explanation
for relinquishment. (RH 501). Al the guidance that the | ower
court needed should have <cone from the United States
Constitution. Failing to follow that, M. Hitchcock was once
agai n deni ed justice.

M. Hitchcock’s 1977 trial was not a fair determ nation of
the question of his qguilt. The jury was msinforned and
deprived of the truth in rendering the verdict for three
reasons: first, trial counsel failed to represent M. Hitchcock
effectively in violation of the Sixth Anmendnent to the United
States Constitution; second, the State created a false
i npression of scientific certainty when it presented unreliable
scientific evidence and introduced evidence in violation of the
Due Process C ause of the United States Constitution; and third,
in addition to being denied the truth because trial counsel
failed to ensure its presentation, the jury did not hear that
the man who nurdered Cynthia Driggers, Richard Hitchcock,
admtted to the nurder. This brief addresses these areas of
constitutional violation in order to achieve the one result
required by justice - - a new and fair trial.

STANDARD COF REVI EW

In reviewng a trial ~court's rulings of the nature



addressed herein this Court applies de novo review  Stephens v.
State, 748 So.2d 1028, 1033 (Fla.1999). Regardl ess of the
standard, M. Hitchcock prays that this Court do justice by
granting a new trial.

SUPPLEMENTAL ARGUVENT FOR NEW TRI AL

James Hitchcock is actually innocent. H's conviction and
death sentence are contrary to the Fifth, Sixth, E ghth and
Fourteenth Amendments of the United States Constitution. There
can be only one just result follow ng postconviction, a new
trial. Accordingly, this Court should reverse.

At the core of this case are two conflicting versions of
the events of July 31, 1976. The first is the version that
James Hi tchcock told | aw  enforcenent duri ng cust odi a
interrogation on August 4, 1976. After being held in custody,
desperate and suicidal, Janes Hi tchcock falsely confessed to the
murder of Cynthia Driggers. (1977 VvVO.. V R 772). Janes
Hitchcock admitted to the crinme to protect his brother Richard
and to aid in his own suicide.

As seen in M. Htchcock’s case, false confessions are one
of the |eading causes of false convictions. Ei t her because
defense counsel fails to adequately challenge a false confession
or the false confession appears to be truthful, fal se
confessions lead to injustice. Postconviction exonerations have

denonstrated that i nnocent people falsely confess. (See



di scussion at RH 309-14 discussing “The True Nature of False
Confessions and M. Hitchcock’s Specifically.”). M. Htchcock’'s
fal se confession was selectively recorded and contained no
information that only the perpetrator could have known. In sum
and fully developed in closing argunent, there was nothing in
M. Hi t chcock’ s fal se conf essi on t hat guar ant eed its
truthful ness. See (RH 309-14).

At trial, Janmes Hitchcock swore an oath and told the jury
exactly what happened on July 31, 1976. M. Hitchcock cane back
to the house he was staying and had consensual sexual relations
with the victim The nedical examner in this case never
testified that there was anything inconsistent with consensual
relations. See (VOL V R 519). This was indeed a crine, but not
the one for which the State prosecuted Janes Hitchcock. (I'n
1977 consensual intercourse with a mnor was a Second Degree
Fel ony punishable by 10 years prison. See Section 794.05
(1971)).

M. Hitchcock told the jury exactly how Richard nurdered
the victim After the consensual sexual relations, R chard canme
into the roomand saw Janes and the victimlying in bed. Richard
becanme enraged and dragged the victim outside the house. Wile
outside Richard Hi tchcock choked the victim James Hitchcock
tried to break Richard s grip around the victims neck but it

was too late, the victim was dead and Richard was guilty of



nmurder. (1977 VOL. V R 760-65).

In postconviction, the truth about Richard Hitchcock and
his confession to the nurder have cone to light. The State’s
veil of false scientific evidence has been lifted and all that
remains are the two conflicting statenents. The |ower court
failed to consider the nature of the evidence as it stands
today. This Court should not.

VR, Hl TCHCOCK' S TESTI MONY AND THE OTHER RELI NQUI SHVENT TESTI MONY

On Novenber 15, 2005, M. Hitchcock testified on his own
behal f. On Decenber 7, 2005, the State cross-examned M.
H tchcock and called three w tnesses; Charles Tabscott the 1977
trial attorney, Faye Jones and Ronald Meadows. The | ower
court’s order mstakenly stated that M. Htchcock testified
further and called the State’s witnesses. (RH 501). Fromthis
opening msapprehension of the essential nature of the
proceedi ngs, the lower court’s order continued to nake errors of
| ogic, fairness and discernment on the path to an unjust denial
of relief. On this path the lower court’s order failed to
consider a good portion of M. Hitchcock’s evidence and argunent
and nerely ratified the State’'s argunent w thout the |evel of
judicial scrutiny that this Court demanded.
M. Hitchcock’s relinquishment testinony was limted to the
interaction between hinmself and his 1977 trial attorney. M.

Hitchcock’s testinony showed that counsel failed to expend the



quality and the quantity of tinme necessary to discharge the
significant duties that counsel had in a death penalty case.

M. Htchcock recalled only two jail visits at which any
substantive matters were discussed prior to the guilt phase. (RH
75) . At the first, about a week after first appearance, trial
counsel and M. Hitchcock did not discuss the facts concerning
the nmurder or M. Hitchcock’s false confession. (RH 76). By his
own adm ssion M. Htchcock was not ready to discuss these
aspects of his case, (RH 76), undoubtedly because he was still
overwhel med, suicidal, and covering for Richard. M. Hitchcock
never told trial counsel that he was guilty, see(RH 76), thus
the operative facts under which trial counsel prepared a defense
were not |imted. Trial counsel never informed M. Hitchcock
that this first neeting would be M. Hitchcock’s only
opportunity to consult with counsel and assured M. Hitchcock
that counsel would return to speak to him (RH 76).

The second and | ast attorney-client neeting at the jail was
three or four nonths after the first neeting. (RH 77). Trial
counsel imediately told M. Hitchcock “that he made a deal with
the State” . . . for. . . “a life sentence.” (RH 77). M.
Hitchcock told trial counsel that he could not accept the plea
deal because he was not quilty (RH 77). Trial counsel becane
angry because M. Hitchcock wanted to exercise his right to

trial. (RH 77-78). When trial counsel finally asked M.



Hi tchcock what he had to say, M. Hitchcock told trial counsel
the facts as he essentially testified to at the 1977 trial. (RH
78). Rather than obtain further information for a defense, trial
counsel started to |leave the interview room saying “l am not
dealing wth this shit.” (RH 78). However, trial counse
remai ned, asked M. Hitchcock a few nore questions and told M.
Hitchcock that he would “‘tell [the jury] what [M. Hitchcock]
said and we’'ll see what they say.’'” (RH. 78). Trial counsel
never visited M. Htchcock again at the jail until after M.
Hi t chcock was convicted. (RH 79).

This was not the nmnmeaningful attorney-client interaction
required by the Sixth Anendnent in a death case. M. Hitchcock
shoul d have been at the center of any trial preparation but
instead was treated by trial counsel as an afterthought. Trial
counsel never sought M. Hitchcock’s input and never provided
M. Htchcock with the opportunity to review the evidence
against himin order to aid trial counsel in the preparation of
a def ense.

Throughout pretrial, trial counsel failed to keep M.
H tchcock informed about the case and seek M. Hitchcock’s
i nput . Before deposing State w tnesses trial counsel never
sought M. Hitchcock’s input on possible areas of inquiry for
further investigation. (RH 80). Trial counsel never gave M.

Hitchcock any of the relevant docunents that soneone facing



trial for first degree nurder should review, no depositions, no
police reports, no defense investigative reports. (RH 79-80).
Trial counsel also never discussed with M. Htchcock the
substance of such itenms. (RH 80-81).

Trial counsel never discussed with M. Hitchcock which
W t nesses counsel should call at trial, or, the testinony of a
very inportant w tnesses, Janes Hi tchcock hinself. (RH 85-86).
Trial counsel’s preparation of his own client consisted of
telling M. Hitchcock “You get up on the stand, you tell your
version, they believe you or they don't.” (RH 81). Ef fective
counsel woul d have reviewed M. Hitchcock’ s testinony, counseled
him on avoiding unnecessary and prejudicial responses, and
constructed a defense from M. Hitchcock’s account.

Trial counsel’s representation and interaction with M.
Hi tchcock did not inprove at the trial. Trial counsel failed to
explain the jury selection process to M. Hitchcock whose scant
under standi ng cane from “the people at the jail.” (RH 82). M.
Hi tchcock did have concerns about two of the selected jurors but
trial counsel rebuked him when he tried to express his concerns
verbally and in witing. (RH 83). (Because of page limts M.
Hitchcock lacks the space for a full discussion of jury
sel ecti on. See (RH 408-11), showing how M. Hitchcock’s right
to due process and the effective assistance of counsel were

denied in jury selection and refuting the State’'s witten



perenptory only argunent).

At trial, counsel provided a pad and pen to M. Hitchcock.
(RH 83-84). M. Hitchcock wote questions down on the pad and
tried to hand the pad to trial counsel. (RH 84). Repeatedly,
trial counsel rebuked M. Hitchcock by raising his hand or by
pushing the pad away when he attenpted to offer input. (RH 84).
The same was true when M. Hitchcock tried to comrunicate by
whi sper; once again M. Hitchcock received the “hand deal.” (RH
85). I mportantly, M. Htchcock recalled that he tried to
informtrial counsel that R chard worked as a nmechanic to refute
the State’'s false inpression that Richard was an invalid. (RH
85).

The |ower court m sapprehended the purpose and inport of
M. Hitchcock’s testinony. M. Hitchcock’s testinony was
offered to show how trial counsel’s ineffectiveness happened; it
was not the ineffectiveness itself. It is axiomatic that
defense counsel has a duty to listen to a client in order to
formulate a defense and to avoid convicting the client through
defense counsel’s own actions, but, the point here was never
that there was no interaction at all.

Rat her than address the actual postconviction clains, the
| ower court accepted the State’s invitation to treat M.
Hitchcock’s recollections as clainms in their own right and then

find that M. Hitchcock’s recollections were refuted by the

10



record. The lower court’s findings were particularly erroneous
by creating false issues for determnation and then deciding
those issues under an unfair standard of adjudication. The
central thread woven through the court’s order on Caimlll was
that if M. Htchcock could be perceived as not renmenbering
sonmet hing his claimshould be denied. M. Hitchcock, unlike his
menory-addled trial attorney who could only testify in
generalities, did remenber a great deal of their interaction. He
was not, however, required to pass a nenory test in order to
prevail .

The bullet point reasons for the lower «court’s order
denying ClaimIll, (RH 505-507), were speculative and nerely a
ratification of the State’'s invalid argunents. M. Hitchcock’'s
noti on hearing presence did not refute trial counsel’s |ack of
meani ngful interaction because a notion hearing was not the tine
to prepare for trial. I ndeed, trial counsel was so unprepared
for the notion hearing that trial counsel had to essentially
conduct a second notion hearing during the trial to overcone the
i nadequacy of the first. See 1977 R 670-74 for the questions
and RH. 324-29 for further argunent.

The fact that trial counsel filed a notion for a
psychiatric evaluation was simlarly i rrel evant to the
i neffectiveness issues. Even trial counsel admtted that this

was standard in a death case. (RH 139-40). Wile M. H tchcock,

11



according to the State’s hearsay evidence, net with Drs. Herrera
and Kirkland, this was hardly at issue at the hearing.
Moreover, while the report was inconpetent evidence for anything
other than that evaluations occurred, the Ilower court’s
reasoni ng was not even supported by the text of the docunent.
The full line of questioning was as foll ows:

State: Now, in the period from your arrest up to the 1977

trial, did anyone visit you on M. Tabscott’s behal f?

M. Hitchcock: Not that | renmenber.

State: Did you ever talk to anybody el se during that period
of time about the circunstances that led to your arrest.

M. Htchcock: | can't renenber tal king to anyone.

St at e: Did you describe the events surrounding the

conmm ssion of the offense to anybody el se?

M . Hitchcock: Not that | renmenber.
(RH 96).

The above does not support the lower court’s finding that
“M. Hitchcock’s claim that he never discussed the facts of the
case with anyone else” was refuted. (RH 506). The State’s
questions were ambiguous!; M. Hitchcock did not claim that he
never discussed the facts of the case with anyone, only that he
could not renenber doing so. As part of a conpetent and
substantial finding of fact the lower court should not have
attributed clains to M. Hitchcock that he did not nake. By

doing so, the |Iower court abandoned its role as the neutral fact

finder and joined the State in creating reasons for denial from

! Had M. Hitchcock been asked specifically whether he spoke to
court ordered nmental health professionals his answer woul d have
been yes al though he spoke to both for very short peri ods.

12



whol e cl ot h. Moreover, after 30 years on death row it was
patently wunfair for the Ilower court to require that M.
Hi tchcock have perfect recall of every single nuance that the
State hid behind its anbiguous questioning when trial counsel
recalled virtually no specifics from a case in which his 20-
year - ol d- si xt h- gr ade-educated client was sentenced to death.

That trial counsel reserved opening statenent proved
not hi ng, especially not that counsel had an awareness of “what
the Defendant’s testinony would be.” (RH 506). O course tria
counsel knew generally what M. Htchcock’s testinony would be
because M. Hitchcock told him at the second jail attorney-
client neeting that Richard commtted the nurder. See (RH 78).
This was hardly the same as conferring wwth M. Htchcock in a
nmeani ngful way and preparing a defense accordingly. The | ower
court’s conclusions on voir dire, cross of Richard, counsel’s
taking a few mnutes after questioning, and the proffer under an
i nproper legal theory, are |ikew se unavailing and unworthy of
deference fromthis Court.

Lastly, the lower court relied on the testinony of two
W t nesses, Ronald Meadows and Faye Jones who could not have
concei vably perceived the nature of the interaction between M.
Hitchcock and trial counsel and were arguably <called 1in
violation of the Rule of Sequestration, as was the 1977 tria

attor ney. See (RH 345-46 and the argunent contained therein).
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The lower court’s unexplained reliance on the testinony of M.
Meadows and Ms. Jones was neither fair nor based in fact.
| gnored, though argued in closing, both wtnesses perception of
M. Hitchcock’s attenpts to interact with trial counsel would
have been limted. Neither w tness would have been at the jail
or able to hear any attorney-client conversation. O particular
note was the lower court’s failure to address the fact that M.
Meadows was tal king about the 1988 resentencing at which M.
Hitchcock had nore than one attorney, See (RH 344-45 containing
excerpts fromthe 1988 proceedings), and Ms. Jones’ recollection
was guided by *“anger.” (RH 110). Even if these w tnesses saw
some attorney-client interaction this hardly constituted
evidence that M. Hitchcock received the effective assistance of
counsel . The false conviction and the trial record clearly
showed that M. Hitchcock did not.

M. Hitchcock’s testinony was evidence of ineffectiveness
but not the ineffectiveness itself. Certainly, trial counsel
coul d have been curt and unconcerned towards M. Hi tchcock if he
had provided effective representation. The cause of the
i neffectiveness was trial counsel’s failure to spend neani ngful
time with M. Hitchcock in preparation of a defense. The effect
was that M. Hitchcock was convicted of a crinme for which he was
innocent. Trial counsel’s treatment of M. Hitchcock assured

that with all but the best advocates M. Hi tchcock would be
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found guilty. The exanples listed by the lower court did not
show that counsel was effective, only that counsel had enough
skill and experience to create a trial record in the formof a
trial. The appearance of counsel is not the counsel of which the
Si xt h Anmendnent speaks.

The Ilower <court’s order only decided the npst mnute
segnent of Caimlll in defiance of this Court’s relinqui shnment
order. As an afterthought, the |ower court found that M.
Hitchcock “was not significantly prejudiced by the introduction
of [evidence the Defendant hit his girlfriend].” (RH 507). This
was the only real aspect of Aaimlll the |lower court decided.
Under Strickland v. Washington, there are two prongs of an
ineffective assistance claim - - deficient performance and
prejudice. 466 U. S. 668, 687 (1984) The |ower court only
reviewed a fraction of the facts in support of this C aimunder
the prejudice prong which it applied incorrectly The standard
is prejudice not significant prejudice. Mor eover, the | ower
court never addressed any of the ineffective assistance of
counsel claims in the ~context of the 1977 trial and
post conviction as a whol e.

Even under Claiml1ll alone, trial counsel’s ineffectiveness
was far nore expansive and offensive than the |ower court’s
order addressed. Based on the Order, the unacquainted could

believe that M. H tchcock raised a general postconviction claim
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that trial counsel nerely failed to object to an uncharged
donestic battery. Under ClaimlIll M. Htchcock pled and proved
that trial counsel was ineffective, not just for the mnimzed
reasons that |ower court addressed, but for reasons that
rendered the entire trial unfair.

First, M. Htchcock’s attorney did not just Ilet an
uncharged battery find its way into the proceedings. Rat her,
trial counsel, through a series of egregious blunders, opened
t he door through which the State was able to introduce harnful
character evidence and introduced further evidence of this
nature hinself. This was deficient. Strickland. The questions
and events were fully detailed in M. Htchcock’s witten
closing, (RH 360-69), and in the Initial Brief under Argunent
L1, In a case in which the jury had to decide between M.
H tchcock’s two versions of events, the introduction of this
evidence assured that M. Hitchcock’s truthful trial testinony
woul d not be Dbelieved. Trial counsel should have avoided
harm ng his own client, but because of his l|lack of neaningful
interaction with M. Hitchcock, trial counsel sinply could not
avoid prejudicing him Strickl and.

Second, trial counsel deficiently failed to nmake a proper
argunent that simlar fact evidence about Richard Hitchcock was
admi ssi bl e. Beyond this evidence's inportance in determning

whether to grant postconviction relief as a whole, this gross
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failure on the part of trial counsel was a further denial of the
ef fective assistance of counsel.

The jury that falsely convicted M. Htchcock was denied
adm ssi bl e and conpelling evidence of M. Hitchcock’s innocence.
Trial Counsel was ineffective for failing to present the
available simlar fact evidence of Richard Hitchcock’s violent
sexual attacks, sexual possessiveness, and choking, under a
proper |egal theory. The lower court failed to decide this
aspect of the Caimas this Court ordered.

Trial counsel attenpted to admt evidence of Richard s
character solely to show R chard s propensity to commt
vi ol ence. (VOL. V PCR 129). This was clearly not a proper
argunent for admi ssibility. On direct appeal, this @urt held
the specific acts of Richard H tchcock were properly excluded
because “it could only have been relevant to show Richard
Hitchcock’s bad acts and violent propensities and thus was
properly excluded for inpeachnment purposes.” H tchcock v.
State, 413 So. 2d 741, 743 (Fla. 1982). This Court also stated
what trial counsel should have known: “The person seeking
adm ssion of testinony nust denonstrate why sought after
testinony is relevant . Hitchcock has presented nothing to show
that he made a clear offer of proof which would overcone the
state’s objections.” Id. (Internal quotations omtted). The

responsibility for denonstrating that any evidence regarding

17



Richard H tchcock was adm ssible was trial counsel’s. Tri al
counsel failed to denonstrate why the sought after testinony was
adm ssi bl e. Had trial counsel conducted an adequat e
i nvestigation counsel would have understood the inportance and
scope of this evidence. Had counsel made a proper argunent, the
jury would have heard inportant and admssible simlar fact
evi dence that would have created a reasonabl e doubt.

| ndeed, as presented in postconviction, this evidence was
conpel |'i ng. Martha Hitchcock Galloway and Brenda Reed, Janes
and Richard’ s sisters, testified at both the 1977 trial and at
the 2003 hearing. At the 2003 evidentiary hearing, Ms.
Gall oway testified in detail about a nunber of sexually violent
attacks she suffered at the hands of Richard from about age
eight to seventeen. (VOL. VI PCR 144). Ri chard’ s attacks
sexual ly violated young Martha and |left bruises around her
throat and body. (VOL. VI PCR 144-46). Even famly nenbers
could not stop Richard who “threw [another sister] plunb through
a wi ndow when that sister tried to aid young Martha. (VOL. VI
PCR. 145).

Ms. Galloway described Richard’'s reaction to her futile
resistance: “[i]Jt wouldn’t faze Richard a bit to take, just
knock one of us plunb across the room Richard was so obsessed
with sex.” (VOL. VI PCR 146). Even a sinple no or asking

Richard to get away from her would cause Richard to choke
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Martha. The worst canme when Richard suspected that Martha m ght
have been interested in boys her own age because that “wasn’t
allowed. That made Richard real violent if you nessed wth
anybody else,” and once, even led to a bloody beating with a
switch. (VOL. VI PCR 147). Ms. Galloway alnost escaped
Richard’ s violent sexual attacks when she nmarried. Richard did
not like that Ms. Galloway married and when Richard saw Ms.
Gal | onay on the way to her nother’s house, he raped her one | ast
time and al nost choked her to death. (VOL. VI PCR 157).

Repeatedly, Richard H tchcock also sexually violated and
violently attacked Brenda Hitchcock Reed. VWile Ms. Reed did
not find R chard possessive, (VOL. PCR VI 181), having not paid
much attention to Richard s jealousy about the wonen in the
famly, M. Reed |acked the sophistication and conprehensi on of
her older sisters. She did, however, renenber that Richard
sl apped her and would hold her down to acconplish his sexual
abuse. (VOL. VI PCR. 180).

The | ower court should have al so considered the testinony
of Wanda Green and Judy Ganbal e in deciding this claimand as
new y di scovered evidence, but having chosen to ignore this
i ssue alnost entirely, never did so. Their testinony was newy
di scovered in postconviction, pled in CaimlX and corroborated

the testinmony of Ms. Glloway and Ms. Reed.
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Ms. Glloway and M. Reed testified in 1977 and were
available for further testinony. Having failed to spend the
time to investigate the case, and then do so effectively,
counsel failed to understand the significance of the information
that Martha Galloway tried to convey to trial counsel about
Richard’ s violent sexual attacks. Rat her than listen and ask
further questions to put forth a theory of admssibility, trial
counsel told Ms. Galloway that “Richard was not on trial [Janes
H tchcock] was. [He] didn't need to hear nothing about R chard.
[ He] needed to know about [Janmes Hitchcock] there.” (vaL. VI
PCR 149). CdCearly, this was consistent with an attorney who did
not wunderstand the relationship of this evidence to a |just
verdi ct.

At the first evidentiary hearing trial counsel was asked to
articulate his defense. (VO.. V PCR 128). Trial counsel stated
that it was that “Janmes H tchcock didn't do it, his brother
did.” (vO.. V PCR 128). Wen asked what his evidence was to
establish that defense, trial counsel answered “It would have
been M. Hitchcock, the defendant’s testinmony hinself, and then
the other witnesses that we attenpted to call to show Richard
woul d have a propensity to do this type of thing.” (VOL. V PCR
129) (Enphasi s added). If trial counsel’s defense was to show
Richard’s “propensity to do this type of thing” then any

argunent he nmade for the adm ssion of testinony about “this type
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of thing,” on or off the record was properly denied. Propensity
to commit an act was indeed specifically barred by Section
90.404(2)(a), however, because trial counsel failed to
effectively investigate this case, it was the only argunent he
coul d make.

Under the WIllianms rule, simlar fact evidence is generally
adm ssible, if the evidence is “relevant to prove the a materi al
fact in issue, such as proof of notive, opportunity, intent,
preparation, plan, know edge, identity, or absence of m stake of
acci dent.” Crunp v. State, 622 So. 2d 963, 967 (Fla. 1993).
Just like with the nmenbers of his famly presented at the
evidentiary hearing, Richard Htchcock saw the victimin this
case as his sexual possession. Wen Richard saw the victimin a
post-relational situation with James Hitchcock, Richard becane
enr aged. Once enraged, as seen with his other famly nenbers,
Ri chard choked the victim although this tine to death. Had the
reverse been true and Janes Hitchcock had commtted repeated
acts of enraged, jealous, choking, the State certainly would
have been entitled to present this evidence as WIllians rule
evidence. A fair trial required no less for Janmes Hi tchcock but
he was denied this very basic evidence because trial counsel
failed to effectively develop this evidence pre-trial and put
forth a proper theory for adm ssibility.

Accordi ngly, M. Hi tchcock unquestionably proved both
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prongs of ineffectiveness under Claimlll. Counsel opened the
door for harnful testinmony and prejudiced his own dCient.
Counsel also failed to conduct a neaningful investigation and
present conpelling simlar fact evidence under a proper theory
for adm ssion. This Court should reverse the lower court’s
deni al of relief because M. Hitchcock is entitled to a trial at
which the jury hears the whole truth untainted by counsel’s
i neffectiveness.

NEWLY DI SCOVERED EVI DENDCE

M. Hitchcock is actually innocent and deserves a new tri al
under Jones v. State, 591 So. 2d 911 (Fla. 1992). The newy
di scovered evidence is threefold: One, the newy discovered
simlar fact evidence that R chard Hitchcock was sexually
possessive, choked Wanda Hitchcock G een and attacked Judy
Ganbale. Two, Richard confessed the nurder to Wanda G een and
Rossi e Meacham  Three, discussed bel ow, hair analyst D ana Bass
| acked the conpetency to properly test hair and fal sely excl uded
Ri chard and included Janes Hitchcock. Failing to properly
consider the postconviction evidence in its entirety, the |ower
court again failed to do justice and denied relief on AaimlX

To convict an individual of any crinme, let alone a capita
one, the State has the burden of proving the accused’ s guilt
beyond and to the exclusion of every reasonable doubt. As a

prelimnary matter, respect for this basic principle was absent
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fromthe entirety of the lower court’s denial of relief. As a
conclusion, the evidence as it stands today overwhel m ngly shows
that there is a reasonable doubt whether Janmes Hitchcock’s is
guilty.

I n postconviction, M. Htchcock has devel oped evidence of
Ri chard Hitchcock’s guilt of such quality that if Richard were
prosecuted on the sanme evidence this Court would uphold its
adm ssibility on appeal. If Richard Hi tchcock were convicted,
this Court would find the evidence sufficient to sustain the
verdi ct. M. Hitchcock, however, never had to prove Richard' s
guilt beyond a reasonable doubt to prevail in postconviction.
M. Hitchcock asks this Court to consider that if the roles were
reversed, this Court would have found that the postconviction
evi dence was both adm ssible and sufficient. A jury, however,
would only have to find that it created a reasonable doubt for
the outconme to be different.

| ndeed, the postconviction evidence was conpelling.
Wandal ene Hitchcock G een, in addition to testifying to
Richard’s confession, recounted a nunber of jealousy fueled
choki ngs at the hands of Richard. M. Geen stated:

Ri chard was very abusive after ny dad died. |  was

el even years old and he always tried to put his hands

on ne. Always | would fight back so he couldn’t do ne

that way. He only he can only do the ones that were,

|’m not going to say - - well, younger. He coul dn’t
handl e ne |ike that.
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Q And how did Richard view the younger fenmales in
the famly?

A. | had two sisters right (sic raped) by him

Q Wuld it be fair to say that he was possessive of
t hem sexual | y?

A.  Yes, he was.

(VOL. VI PCR 187).

Whil e Richard may never have been able to rape Wanda he did
choke her repeatedly and often specifically for showing an
interest in males other than Richard. (VO.. VI PCR 187-90).

Richard also violently attacked Judy Ganbale who, in 2003,
told the | ower court:

My parents were out of town. They went on a job for
Ri chard and Ruby and Jerry were in the room asl eep. |
was on the couch sleeping in the living room and
Ri chard come in there and was trying to ness with ne
and | kept asking him to |eave ne alone. He kept
saying, he told me that if | didn’t shut up the sane
thing would happen to me that happened to G ndy. I
got scared. He was trying to pull nmy clothes off and

| started fighting him back and | got up. I got him
off of me and | got ny sister and we just | went back
to my house and told ny parents about it. . . . He was

messing with nmy breast and ny | ower parts of ny body.
(VOL. VI PCR 201-02)

In addition to the newly discovered simlar fact evidence
the lower court was also presented with newly discovered
evidence that Richard Hi tchcock confessed the nurder to Wanda
Hi tchcock Green and Rossi Meacham Ms. Green woul d have refused
to talk to M. Htchcock’s 1977 trial counsel because she
believed if the State accused sonebody it neant that the accused

was guilty. (VO.. PCR VI 193-94).
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Her reluctance disappeared after she heard Richard confess
to the nurder. Ms. Geen sat with Richard H tchcock at her
mother’s table when Richard revealed his guilt. Wanda G een
stated at the 2003 hearing:

[We were sitting at the kitchen table talking

I’d told himthat it’s going to be rough on ny mana

when they execute Erney [the defendant]. And he said

they’re not going to execute Erney. | said yeah,

they' Il execute him for the nurder. And he said

they’'re not going to execute him because he didn't do
t hat nurder.

He said - - | said no, they're going to execute him
for the nurder. And he said that they ain't going to

execute him for rape. And in other word he told ne
that he was kneeling right there, that Erney only

raped.

| told himl was going to have to tell sonebody and he
informed ne he knew that | was going to.

Q Do you think you were - - last tine you cane to

court for Erney do you think that you were comng to

do that when he - -

A. That’'s exactly what | was comng to do. All they

wanted to know was if Erney chopped cotton or picked

or had a rough life.
(VOL VI PCR 194-95).

The | ower court never really considered the strength of the
Ms. Green’s testinony and instead relied on a void order from
1997 and a m sapprehension of this Court’s decision in Hitchcock
v. State, 755 So. 2d 638, 645 (Fla. 2000). Nothing in the
relinqui shhment order points to anything that renotely refutes

the truthfulness of M. Green’s testinony about Richard

Hi t chcock’ s confession based on the 2003 testinony itself.
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Rossi Bell Meacham was an acquai ntance of Richard Hitchcock
and knew sone of the Hitchcock famly from Arkansas. (VOL. VI
PCR 160). Ms. Meacham was an inportant w tness because Ri chard
Hitchcock revealed to her the dark secret which he never
revealed to the jury- - that he was the victinms real killer
Ms. Meacham was discovered through the investigative work of
CCRC- M and was previously unknown. Ms. Meacham net Richard in
the early nineties before Richard died. (vOL. VI PCR 160-61).
Ms. Meacham was called to support the claim of newy discovered
evidence as was pled in the anendnment to Claim I X See (VOL. Xl
PCR. 764-770, 836). She was also called to corroborate the
other evidence of Richard's gquilt in this case and M.
Hitchcock’s other w tnesses’ testinony.

Ms. Meachamtold the truth and recounted:

We was al| sitting around the kitchen table, ne and

him and his nother who was in and out. It was after
the yard sale. | stayed around to talk to hima few
m nutes and he was getting - - getting he was drinking
a little. He was getting a little belligerent. He
said yeah, you wouldn’t know the things that | can
tell you. And | said |ike what things. And he said |
murdered that girl in Florida and blaned it on ny
brot her Erney because he said his reason being was he
was crippled and Erney was a young person. He can

serve tinme better, but he blaned it on Erney.
(VOL. VI PCR  162).

Even worse then sinply recounting such evilness, Richard
went so far as to brag about it to Ms. Meacham  \Wen asked by

Ms. Meacham how he could do such a thing Richard said “I can do
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it and I got by with it.” (VOL.. VI PCR 162). After that M.
Meacham st opped going over to M. Hitchcock’s nother’s house as
much because Richard wanted her to be scared of him and indeed
she was scared of him (vOL. VI PCR 163). This did not nean
that R chard was untruthful or that Ms. Meacham |lied, only that
contrary to the lower court’s mscharacterization this was why
she did not call the police. See (RH 509).

There were two matters which the |ower court was required
to address: whether Richard’ s confession would be adm ssible
under the declaration against interest exception and whether the
newl y di scovered evidence required a new trial. The |ower court
blurred the two questions and in doing so denied M. Hitchcock
the relief to which he was entitl ed.

On the question of admissibility the lower court inproperly
made a credibility determination to deny Cdaim I1X  The
decl aration against interest exception is controlled by Section
90. 404, (2)(c), Florida Statutes, which provides that the
followng is not excluded as hearsay if the declarant 1is
unavail able as a wi tness:

(c) Statenent against interest.--A statenent which, at

the time of its nmaking, was so far contrary to the

declarant’s pecuniary or proprietary interest or

tended to subject the declaring to liability or to
render invalid a claim by the declaring against
another, so that a person in the declarant's position
woul d not have made the statenent unless he or she

believed it to be true. A statenent tending to expose
the declaring to crimnal liability and offered to
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excul pate t he accused IS I nadm ssi bl e, unl ess
corroborating circunstances show the trustworthiness
of the statenent.

Under such, Richard clearly was unavailable since he had

been dead since 1994. H s statenents were clearly against
interest in admtting to capital nurder. Lastly the statenents
nmust have corroborating ci rcunst ances t hat show the

trustworthi ness of statenent.

Under Florida |aw, however, the credibility of an in-

court witness who is testifying with regard to an out-

of -court declaration against penal interest is not a

matter that the trial court should consider in

determ ning whether to admt the testinbny concerning

t he out -of -court statenent.

Carpenter v. State, 785 So. 2d 1182, 1203 (Fla. 2001).

In this case, precisely what Carpenter states a trial court
shoul d not do was precisely the basis upon which the | ower court
denied this Caim The credibility of Wanda Green and Rossi
Meacham was never at issue. The “corroborating circunstances”
to “show the trustworthiness of the statenent” refers to the
circunstances under which Richard nmde the statenents, not
whet her the | ower court found the w tnesses credible.

Unl i ke Janes Hi t chcock’s fal se conf essi on, Ri chard
Hitchcock’s true confession was not the result of | aw
enforcement’s interrogation in a police interview room Richard

finally admtted guilt, to two people, in the safety of his

mot her’s kit chen. These circunstances <could not be nore
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trustwort hy. Had it been Janmes Hitchcock who confessed to
murder at his nother’s table, certainly this Court would find it
adm ssi bl e. Moreover, each wtness was consistent with one
another and with the testinony of James Hitchcock at the 1977
trial.

VWhile this Court routinely upholds convictions based on
jail house snitches?, and the State Attorney’'s Ofice that
prosecuted M. Hitchcock routinely uses such testinony® none of
the concerns about jailhouse snitches were present in this case.
While both wi tnesses had a concern not to see an innocent man
executed, neither one received any consideration from M.
Hitchcock for their testinony or raised any of the concerns
i nherent in snitch testinony.

Ri chard’ s sexual possessiveness and choking, whether newy
di scovered or not admtted Dbecause of trial counsel ' s
i neffectiveness, were adm ssible under Section 404(2)(a). I n
Mclean v. State, -So.2d-, 2006 W 1837909 (Fla. 2006), this
Court found that the adm ssion of a prior sexual wongs, crines
or acts, even without the simlarity required under the WIIlians
Rul e, Section 90.404(2)(b), Florida Statutes, does not violate
due process when applied in a case in which the identity of the

defendant is not an issue and the provision is used to admt

2 See Guzman v. State, 2006 W 1766765 *6 (Fla. 2006) and
Mansfield v. State, 758 So.2d 636, 645 (Fl a. 2006).
3See Mansfi el d.

29



evidence to corroborate the alleged victins testinony. Id. As
with the child nolester in Mlean, R chard H tchcock’s choking
and raping of his famly nenbers, while neeting the standard for
the adm ssion under the WIllians rule, is definitely of the sanme
quality or better, and therefore should be admssible in its own
right. |If the State can use prior nolestation to obtain a life
sentence, M. Hitchcock under any purportedly fair system can
offer the true perpetrator’s simlar acts to save his own |ife.
The |l ower court again interjected its own belief, prejudice
and bias in determ ning whether the Jones standard was net. In
Jones this Court held that to obtain relief, “newly discovered
evi dence nust be of such a nature that it would probably produce
an acquittal wupon retrial.” Jones at 915. The question that
shoul d have been decided by the |lower court was whether the
new y discovered evidence was of such a nature that it would
probably produce a reasonable doubt in the mnd of at |east one
juror. In a re-trial the State would still have the burden of
proving its case beyond a reasonabl e doubt. Thi s evidence was
surely of the nature that it probably would produce a reasonable
doubt. A confession to nurder, conbined with the simlar fact
evi dence of sexually possessive choking, and w thout the false
scientific certainty of Diana Bass’ testinony, probably would
create a reasonable doubt. Indeed, as discussed above, this

evidence is of such a nature this Court would sustain a
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convi ction based on evidence of such a nature.

Most inportantly, no purportedly fair system would deny an
accused the opportunity to present the evidence discussed above.
The Supreme Court recently reconfirnmed the fundamental principal
that the Constitution demands a neaningful opportunity to
present a defense and stat ed:

[S]tate and federal rulemakers have broad |atitude
under the Constitution to establish rules excluding
evidence fromcrimnal trials. This latitude, however,
has Iimts. Whether rooted directly in the Due Process
Clause of the Fourteenth Amendnent or in the
Compul sory Process or Confrontation clauses of the
Si xth Anmendnent, the Constitution guarantees crinm na
defendants a neaningful opportunity to present a
conplete defense. This right is abridged by evidence
rules that infring[e] upon a weighty interest of the
accused and are arbitrary or disproportionate to the
pur poses they are designed to serve.
Hol mes v. South Carolina, 126 S.C. 1727, 1731 (2006); internal
citations and quotation marks omtted.
The Court then discussed its cases which “contain[ed]

several illustrations of ‘arbitrary’ rules, i.e., rules that
excluded inportant defense evidence but that did not serve any
legitimate interests.” Id. at 1731. Accordingly, if there was
no legitimate interest in preventing the State from introducing
prior child nolestation in Mlean, there is no legitimte
interest in preventing M. Hitchcock from presenting Richard s

confession and simlar fact evidence at retrial. The exclusion

of Janes Hitchcock’ s evidence when it would not be excluded for
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the State would be arbitrary and serve no |legitinmate purpose.

As the Court stated in conclusion in Holnes, “The point is
that, by evaluating the strength of only one party’'s evidence,
no | ogical conclusion can be reached regarding the strength of
contrary evidence offered by the other side to rebut or cast
doubt.” Id. at 1735. The point in M. Htchcock’s case is that
the jury only heard the full strength of the State's side and
never heard the full strength of M. Htchcock’s because of
ineffective assistance of counsel and State m sconduct. Si nce
trial, M. Hitchcock’s side has only becone stronger with the
new y di scovered evidence of Richard s confession and the other
simlar fact evidence w tnesses who could not have been called
at the 1977 trial. There sinply is no legitimte reason why all
of the evidence developed in postconviction would not be
adm ssible. 1Indeed, the Constitution demands that it should be.

The lower court’s decision on Cdaim IX was legally
incorrect, not based on substantial evidence and unfair. Caim
| X, especially when considered in conjunction with the entirety
of post convi cti on, presented a conpelling case of M.
Hi tchcock’s actual innocence. It remains a gross injustice that
M. Hitchcock is incarcerated and the State seeks his death.
This Court should reverse.

HAI R ANALYSI S AND DI ANA BASS

The | ower court also should have granted relief on O aim X
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separately or I n conj unction Wi th t he entirety of
postconviction. At the very |east, the evidence presented under
this Claim negates a material aspect of the evidence the State
relied upon to convict M. Hitchcock falsely. At the 1977 tria

the State produced a false sense of scientific certainty that
forensic hair evidence incul pated James Hitchcock and excul pated
Ri chard Hitchcock. Along with the sinple unreliability of the
testinony, postconviction has shown nultifaceted constitutiona

violations and the need for a new reliable trial to satisfy the
mandat es of the Constitution.

The State used hair analyst Diana Bass to obtain a false
convi cti on. Diana Bass |acked the skill, training and care
necessary to conduct hair analysis. Robert Kopec, testified to
this at the 2003 hearing and in doing so established that the
jury’s reliance on the allegedly scientific evidence was in
error and caused by the State.

M. Kopec was a well qualified expert in the area of hair
anal ysis and mcroscopy and also Diana Bass’ fornmer supervisor.
(vOL. VI PCR 207-08, 214). What he observed when he becane
responsi ble for the supervision of Di ana Bass was:

Di ana Bass had three years with the crime |ab but

failed to exhibit the very basic skills of a first
year anal yst.

Did not understand the inportance of the integrity
of m croanal ytical evidence

Exhi bited poor evidence handling skills, left out
evidence which was likely to cause false results
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t hrough contam nation and used poor techni que
(VOL. VI PCR 221-24).

The very nature of hair, its fineness, showed that M. Bass
could falsely include soneone through hair analysis because she
mxed up the sanples. M. Kopec affirmed this and stated:

[With inmproper handling it is likely that that could

happen. And what | nean by that is if the known

sanple of hair from an individual or suspect or victim

or whatever is in one pile and next to it are the

guestioned hairs, the hair can easily be blown from

one pile to the other one or one of those little dots

| mentioned could detach and hair can be blown from

one pile to another one. It is possible. That’'s why
we don’t allow that type of procedure to be used.

(VOL. VI PCR 227).

Even Diana Bass’ own testinony supported M. Hitchcock’s
posi tion. Ms. Bass testified that one reason she left her
position at the lab was she needed nore training than what was
offered at the lab, which had discouraged M. Bass from
obtaining further training because of her case | oad. (VOL. M
PCR  261). M. Bass was wunsure of the dates but she did
experi ence backl ogs and at one point a quota system was i nposed.
Ms. Bass also testified that she had inproved as a hair anal yst
and was at her best when she left in 1978. (VO.. VI PCR 263).

Despite the overwhelmng nature of the evidence on this
matter the lower court denied relief. (RH 511). In order to
reach a denial the |lower court strained logic, ignored facts and

ignored the larger context of this evidence. In doing so the
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| ower court pared the nultifaceted claim to alnost entirely a
Brady claim then failed to consider that for purposes of this
entire claim D ana Bass was the State. See Gorhamv. State, 597
So.2d 782, 784 (Fla. 1992); Brady v. Maryland 373 U S. 83
(1963). The lower court was then able to quickly dismss the
Brady claim because, in the court’s view, the true level of M.
Bass’ inconpetence cane to light gradually rather than at once.
See (RH 511-13).

For Brady, Diana Bass possessed evidence favorable to M.
Hi t chcock, specifically that Richard s hair was contained in al
the crinme scene hair evidence, which she failed to discover
t hrough proper hair examni nation. Mor eover, because of her |ack
of evidence handling skills, the defense was denied inportant
i npeachi ng evidence about her skills. Utimately the jury was
left with the false inpression that only James Hitchcock’s hair
was present because Diana Bass |acked the skills to accurately
excl ude Richard. It should be renenbered that the State has
continually argued that DNA testing would be irrel evant because
the victim Richard and Janes Hitchcock all lived in the sane
house. Accordingly, it was suspect that Diana Bass found no
match between the known hair of Richard Hitchcock and the
unknown sanples fromthe crinme scene.

D ana Bass, at |east inadvertently, suppressed the evidence

of the presence of R chard’ s hair at the crinme scene because of
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her lack of ability to test the hair evidence and to nmaintain
t he evi dence’ s integrity. The prejudice was i ndeed
overwhel mng, the State’s evidence was cloaked in a fal se sense
of scientific certainty, and the jury which would have had a
reasonabl e doubt concerning M. Hitchcock’s conflicting account
of the events in question had none.

Not possessing the skill to test hair and nevertheless
testifying under the false cloak of scientific certainty also
violated Gglio. The State violates a defendant’s due process
rights to a fair trial under the Fourteenth Amendnent when the
State either knowingly presents or fails to correct material
fal se statenments. Gglio v. United States, 405 U. S. 150 (1972).
Here, the testinony was false. Diana Bass |acked the conpetence
to present hair evidence with even a nodicum of scientific
certainty. She also conducted hair analysis in a lab that
| acked the nethodology to conduct reliable scientific hair
anal ysi s. The State, specifically D ana Bass, never brought
this truth to jury or to the defense.

There can be no question about the materiality of the
postconviction disclosures about D ana Bass. The false
testinony that the State presented was so material that the
State msled the 1988 resentencing court about the availability
of Diana Bass in order to use her testinony to obtain a death

sentence. This Court found in Htchcock v. State, that “[a]t the
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time of resentencing, the hair analyst no |onger worked for the
State, and the State advised the court that a diligent search
had failed to |locate her.” 578 So. 2d 685, 691 (Fla.1990). The
2003 hearing showed that the prosecution msinforned the
resentencing court on D ana Bass’ unavailability. Steven Platt,
t he serol ogi st, was questioned and replied:

Q Did at any point you in fact tell [the] prosecutors

that you had found D ana Bass?

A | recall probably leaving a tel ephone nessage to

the effect that | thought she was in Saint Augustine,

Florida at the tine.

Q Was this before the trial?

A. Before the hearing, yes. (VO.. VI PCR 247).

See also copies of phone nessages contained in M. Hitchcock’'s
letter in (VOL. X1 1099-1116). That the prosecution would
m sinform the court in order to read in the testinony w thout
t he i npeachnent that cane to light in the 1980’s shows that this
evidence was material. See Peek v. State, 488 So. 2d 52, 53
(Fla. 1986).

O course the prejudice of M. Bass’ testinony could have
been avoided had trial counsel been effective. The 1977
testinony of Diana Bass was excludable from evidence under Frye
and, if the State were correct about the presence of hair on
anyone in the house, relevancy. The failure to properly
challenge the adm ssibility of D ana Bass “expert opinion” was

the failure of M. Htchcock’s trial attorney.

In Stokes v. State, 548 So. 2d 188, 193 (Fla. 1989), this
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Court stated that scientific evidence nust have “attained
sufficient scientific . . . accuracy . . . J[and] general
recognition as being capable of definite and certain
interpretation.” (quoting Frye v. United States, 293 Fed 1013
1014 (D.C. Gr. 1923); as quoted in Erhardt, Florida Evidence
Section 702.3 (2000 Edition). The testinony of Diana Bass had
none of the above because under the best scenario she was
i nconpetent to test with “scientific accuracy” and to provide
results t hat wer e capabl e of “definite and certain
interpretation.” Trial counsel’s performance was deficient in
failing to challenge the adm ssion of D ana Bass’ evidence under
Frye, and on relevancy. The prejudice, as discussed above, was
overwhel m ng. Strickland, supra.

Lastly, because the extent and full nature of Diana Bass
i nconpetency did not conme to |light wuntil after the 1977
convi ction, postconviction revelations concerning Ms. Bass are
new y di scovered evidence that warrants a new trial, separately
or in conbination with all the other newly discovered evidence
in this case. See Jones v. State, 591 So. 2d 911 (Fla. 1992) and
di scussi on above. Though it was known to the State in 1988, the
evi dence was unknown to the trial court, M. Htchcock and his
counsel at the tinme of 1977 trial.

The Diana Bass evidence could not have been brought to

i ght sooner because the State had m sinforned the court in 1988
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that Ms. Bass was unavail able and failed to disclose D ana Bass

i nconpetency to M. Hitchcock. Wth effective assistance of
counsel, the newy discovered evidence of Diana Bass would
probably lead to a jury verdict of not gquilty because the
State’s case would not be cloaked in false scientific certainty
if the hair analysis were inpeached or excl uded.

The 1977 hair analysis evidence was a substantial part of
the State’s case but in postconviction it is a part that should
be excluded from this Court’s decisions on matters which
consi der the evidence against M. Hitchcock and the possibility
of a different outcome. The adm ssion of this evidence itself,
however, denied M. Hitchcock inportant rights under the United
States Constitution and rendered the results in his case
unwort hy of confidence. Accordingly, this Court should reverse.

CONCLUSI ON AND CUMULATI VE EVI DENCE

Error has cunulatively infected M. Hitchcock’s case from
the very begi nning. ““While isolated incidents of [error] may
or may not warrant a [reversal], in this case the cunulative
effect of one inpropriety after another was so overwhel m ng as
to deprive” the defendant a fair trial.’” Penalver v. State, 926
So.2d 1118, 1138 (Fla. 2006); citing Nowitzke v. State, 572
So. 2d 1346, 1350 (Fla.1990).

M. Hitchcock has never received what the Constitution

prom ses. Proven under Claim Il, he was denied the effective
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assi stance of counsel to protect his right to a trial free from
unfairly prejudicial victimstatus evidence. Proven under Caim
11, he was denied the effective assistance of counsel when
counsel failed to neaningfully prepare the case and interact
with M. Hitchcock, and went so far as to actively prejudice his
own client. Proven under Claim Xll, he was denied due process
and effective counsel in jury selection and the right to test
the forensic evidence under ClaimVIl. Proven under Claim X he
was denied due process, effective assistance of counsel and
excul patory evidence. Add the newly discovered evidence under
Claim IX, which is not nmerely an issue but an opportunity for
this Court to assure that justice is done, and this Court’s
decision is clear.

Al l t hat remai ns of t he State’s case foll ow ng
postconviction are the tw conflicting statenents of Janes
Hi tchcock. When the truthful account M. Hitchcock gave at the
1977 trial is considered in relation to the evidence that shows
Richard H tchcock’s guilt, it is clear that this Court should

grant a newtrial.
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