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THE EVI DENTI ARY HEARI NG FACTS

Hi tchcock filed a second anended notion to vacate judgenent
of conviction and sentence with special request for |eave to
anmend on Novenber 30, 2001. (R565-639). The State filed a
response on February 5, 2002. (R731-33). An evidentiary hearing
was held before the Honorable Reginald K. Whitehead, Circuit
Court Judge for the Ninth Judicial Circuit of Florida, in and
for Orange County, on April 7-10, 2003, (R55-436) and May 8,
2003. (R437-564). An Order denying Hitchcock's second anended
notion to vacate was issued on October 27, 2003. (R1117-31).
Hitchcock tinmely filed a Notice of Appeal on Novenber 21, 2003.
(R1132- 34).

Hitchcock's first witness was Kelly Sins, one of Hitchcock's
re-sentencing attorneys.?! (R60-1). Sinms took this case pro bono,
and Patricia Cashman handled all the mtigation. (R61). Ms.
Cashman kept him posted via emnil and faxes, his job was to
assist during the hearing. (R61). Although he had input,
"ultimately it was the office (Public Defender) and not m ne."

(R62). Although the defense hired Dr. Tooner, Sinms did not

Sims, currently in private practice, was fornmerly with the
Public Defender's Office. Patricia Cashman, Hitchcock's other
re-sentencing attorney, was still enployed with that office.
(R61).



remenber "being inpressed with his delivery." (R63).

The Public Defender's O fice had an investigator assigned
to every capital case. The investigator woul d gather any and all
i nformati on about a defendant's background that included nental
heath, "any nmental health records from any source whatsoever,"
including famly and friends. (R64). This information was given
to the lead attorney who subsequently contacted potenti al
experts about hiring themto see "if they could do anything for
the case." A special defense neeting would be held once a nonth.
Those present at this neeting included the investigator, the
financial officer for the Public Defender's Office, other
capi tal investigators working on an active case, Chief Assistant
Publ i c Defender, and the Public Defender, as well. In addition,
ot her menbers of the capital defense team were present.(R65).
The group discussed the "positives and negatives" of the case
and woul d ask for funding to hire witnesses.? (R65). The Public
Defender's O fice "was very open to spending noney to try to
save people's lives."” (R66). Sins co-counsel, Patricia Cashman,
"was very thorough and al ways prepared ..." (R67). The defense
teamdi d not use a previous expert, Dr. Elizabeth McMann, at the

1996 re-sentencing. (R69). Dr. MMann had not "handled M.

At that time, the Public Defender's O fice had their own
funding; they did not have a Court Order requesting noney.
(R66) .



Ashton's cross exam nation [at the 1993 re-sentencing] very
well." He did not renmenber any other reasons for not using Dr.
McMann at the 1996 re-sentencing. (R70). He did not recal
speaking to Dr. Toomer prior to the re-sentencing nor did he
recall reviewi ng a deposition. (R74, 76).

On cross-exam nation, Sins said he had been involved wth
Hitchcock's 1993 re-sentencing and was famliar wth his
background and nental health status. (R86-7). There was expert
testinmony at the 1993 re-sentencing hearing that Hitchcock was
"a classic pedophile."” (R91).% He agreed it was inportant to
mai ntain credibility with the jury when arguing a nmental status
defense. (R95). Sims did not present any evidence at the 1996
re-sentencing that Hitchcock was i nnocent of the nmurder in this
case. (R99).

Charl es Tabscott represented Hitchcock at his rmurder trial.
(R102-03). Wthout the benefit of reviewing the trial record, he
did not specifically recall how he prepared for this case
(R112) .

CGenerally, he would reviewall police reports, take depositions,
consult with his client, and neet with any wi tnesses he intended

to call at trial. (R113). He did not recall anything about his

3The Fl ori da Suprenme Court rul ed that evidence of pedophilia
was i nproper due to the granting of a new penalty phase. (R98).

3



preparation in this case that he would have done differently.
(R114). Hitchcock told himthat his brother, Richard, was the
murderer. (R116). Although M. Tabscott no specific recoll ection
of speaking with famly menbers regarding Richard Hitchcock's
vi ol ent tendencies, he would have used that testinony at trial.
(R117). He did not recall questioning Richard Hitchcock about
his involvenent, if any, in this case. (R122).

On cross-exam nati on, Tabscott said he woul d have present ed
evidence that Hitchcock's brother Richard, " ...wuld have a
propensity to do this type of thing." (R129). The trial record
reflected that Tabscott questioned Hitchcock famly nenbers
regarding Richard's violence toward others. (R133).

Martha Galloway is Hitchcock's sister. (R143). Her ol der
brother, Richard, nolested her from the age of eight to
seventeen.* (R144, 145). These assaults occurred before Janes
Hitchcock's nurder trial took place. (Rl44-45). Richard becane
j eal ous and enraged when she became interested in boys. (R147).
She had told Hitchcock's trial attorney, Charles Tabscott, that
Ri chard had abused her and had been violent. (R148). Tabscott

told her, "... Richard wasn't on trial ... we didn't need to

‘Bet ween age thirteen and seventeen, there was only one
assault that occurred. Galloway said, "he picked me up wal king
on the road. It happened again." (R157).

4



hear nothi ng about Richard. We need to know about Erney ...">®
(R149). During a court proceeding in 1988, she expl ained how
Ri chard had abused her, but, "not to the extent they really
needed to know for this trial."
(R149). Richard was possessive over young girls. (R150).

On cross-exam nation, Galloway said Richard did not have
much to do with her after she turned seventeen. (R151). During
the trial, Htchcock's attorney questioned her about Richard's

abuse. (R152). At age thirteen, she went to reform school, "to
get away from him" (R154). Janes (the defendant) was al ways a
good brother to her. (RL155).

Rossi e Meacham an acquai ntance of the Hitchcock siblings,
did not know the Appellant. (R160). On one occasion, Richard
di scussed a nurder that had occurred. (R161). She and Richard

were in his nmother's home when he descri bed the incident. She

stated, "He was drinking a little. He was getting a little
belligerent ... He said | nurdered that girl in Florida and
bl amed it on ny brother Erney ... he can serve the tinme better."

(R162). She did not see Richard nuch after that discussion. She
said, "He wanted nme to be scared of him" (R163).
On cross-exam nation, she denied having a "boyfriend-

girlfriend" relationship with Richard. (R163). She had known

*Gal | oway calls the Appellant, "Erney." (R144)
5



Ri chard approximately three nonths when he told her he had
murdered a fourteen-year-old girl. He told her this on nore than
one occasion. (R165). In addition, Richard tal ked about using a
gun before. He said, "I have killed before. |I'"m not ashaned to
do it again." (R168). Richard bragged about things he would do
and things he had done. (R170). Eventually, she and Martha
Gal | oway discussed the fact that the Appellant was still
incarcerated for the murder of Cynthia Driggers. (R171-72). She
did not tell |ocal police what Richard had told her because, "I
didn't want himcom ng to nmy house and burning it down. | didn't
do anything until Martha showed ne the death certificate show ng
me the man was dead. And then | told nmy story."® (R173).

Meacham | earned of Richard Hitchcock's death by "reading it
in the paper” in 1994. (R177). She still did not believe he was
deceased until she saw the death certificate. (R178).

Brenda Reed i s another sister of James Hitchcock. There was
a total of seven siblings.(R179). She lived with her other
brother Richard until the age of fifteen. (R179). Richard
sexual |y abused her from age five until fourteen. (R180). He

sl apped her but never choked her. Although she tried to resist

°Ri chard Hitchcock died in 1994. Richard told her about the
1976 murder of Cynthia Driggers in 1993 or 1994. She did not
tell Martha (Hitchcock's sister) about Richard' s confession to
her until a decade later. (R174).

6



him she "couldn't get away fromhi m[because] he's too strong."
(R180). He was "not so nuch possessive" and she did not pay any
attention to whether or not he was jealous of other males.
(R181). She recalled speaking to Hitchcock's trial attorney,
Charl es Tabscott. (R182).

Wanda Hitchcock Green, another sister, testified that
Richard tried to sexually assault her, as well. (R186). After
their father died, Richard became sexually abusive toward his
younger siblings, but he could "only do the ones that way that
were ... younger. He couldn't handle me like that." (R187).
Ri chard was possessive of his sisters "sexually"” and tried to
nol est her several tinmes over the years. When she resisted him
"Richard would slam ne against the wall ... he would al nost

choke me to death."” (R187). On one occasion, Richard "was trying

to rape Martha and | caught him... He ran ny head through the
wi ndow ... (R188). At the age of fifteen, her nother sent her to
live el sewhere. (R189). After she was married, she still was in

contact with Richard. (R191). Had she been contacted at the tine

of Appellant's trial, she would not have reveal ed her treatnment

from her brother, Richard. She said, "... as far as | was
concerned he (Janmes Hitchcock) was guilty ... State of Florida
said he was guilty and so | wouldn't have talked to 'em'

(R193). Richard told her that Appellant "only raped” the victim



in this case and would not be executed for that. (R195).

On cross-exam nation, Green said she and Richard "were
pretty close after he marri ed" because "I wasn't raped by him"
(R196) .

After Richard told her about the rape/nurder, she "was going to
confront him when he canme back because he made a nonthly visit
but he never made it back." (R198).

Judy Hitchcock Ganble is the niece of Appell ant and
Ri chard Hitchcock. (R200). When she was approxinmately thirteen,
Richard "was trying to mess with nme and | kept asking himto
leave nme alone ... he told me if | didn't shut up same thing
woul d happen to ne that happened to Cindy." (R201, 202).

On cross-exam nation, Ganble said that Richard was not
violent during this attack, he was "just trying to hold ne
down." (R203).

Subsequently, she told her father upon his return froma trip.
(R203).

Robert Kopec is an expert in mcroanalysis and a fornmer
supervisor in the mcroanalysis section of the FDLE crine
| aboratory.” (R214). During his proffered testinony, he stated

t hat Di ana Bass, an FDLE hair analyst, "didn't really exhibit

‘During his tenure, the crine |aboratory was l|ocated in
Sanford, Florida. (R208).



the level of know edge that she should have had ... the very
basic skills were mssing ... evidence handling skills were very
poor ... this is one of the first things you learn ..." (R221).
In addition, she had a "very poor understanding of the
techni ques used in mcroanal ytical analysis of hair." (R224).
Ms. Bass exhibited a very low level of understanding in hair
conparison. (R228). Sone of the techniques she used were
out dated, "discarded twenty, thirty years ago as being virtually
useless." (R228).8 Her proficiency tests were poor, she would
fail to find a good conparison or included hairs that were not
from a known sanple and made an identification. The results
would include a "false identification" or "false exclusion.”
( R230- 31) .

On cross-exam nation of the proffered testinony, Kopec said
he was hired by FDLE in May 1978. (R233). The case | oad was
extrenely high at that tine at the FDLE crime |aboratory in
Sanford. However, it was policy to handle one case at a tine
al t hough there were thousands of cases backl ogged. Di ana Bass
was the only analyst that could not handle nultiple cases.

(R232). He evaluated other analysts, as well. (R235-36).

8The witness observed Ms. Bass' working habits in 1978.
( R230) .



However, he started to focus on Bass' work in 1979. (R236).°

On re-direct of his proffer, Kopec said he was not sure if
t here had been a review of cases that Bass had handl ed. (R237).
He reported his observations to FDLE supervisory personnel but
did not go outside of the |aboratory to report M. Bass'
techni ques. (R237).

Steven Pl att, enpl oyed with FDLE si nce 1995, was Di ana Bass'
supervisor for approximately two vyears, prior to Kopoc's
enpl oynment. (R239). In 1983, Bass and he were involved in a case
where Bass' work was discredited.9(R239-40). During his
proffered testinony, he stated that he did not recall telling
prosecutors in the Peek case that Bass had her results
guestioned or that there was a problem with her work at that
tinme. (R245).

On cross-exam nation of Platt's proffered testinony, Platt
said he was not sure if his testinmony in the Peek case rel ated
to his |aboratory work on the Peek case or Bass' proficiency
wor k. (R249). However, it woul d have been brought to |ight prior

to the 1986 decision in Peek.1!

°Hi t chcock was convicted in 1977. Hitchcock v. State, 578
So. 2d 685, 687 (Fla. 1990).

YAnt hony Ray Peek was the defendant. (R241).

Upgek v. State, 488 So. 2d 52 (Fla. 1986). (R248).

10



Di ana Bass, Hitchcock's next w tness, was enployed as a
Crimnalist in 1976 with the Sanford Crinme Lab, which becane the
Fl ori da Departnent of Law Enforcenment.?!? (R257, 259). During her
proffered testinony, Bass stated that one of the reasons she
left the crinme lab was due to | ack of training.'® (R261). There
was a period in time were there was a back | og of cases over a
year in length, possibly around 1976. (R262). She believed she
gai ned proficiency in her first two years of enployment but it
did not progress any further after that tinme. (R262).
Utimtely, she voluntarily resigned from FDLE, "several tines
before it would stick" as "they begged me to stay and offered ne
a supervisor's job in a transfer to another lab if | would just
sinply stay with the system"™ (R269).

Dr. Jethro Toomer is a clinical psychologist. (R286). In
1996, he eval uat ed Janes Hi t chcock and adm ni st ered
psychol ogical testing. (R289). He relayed to Hitchcock's
counsel, Patricia Cashman, that Hitchcock net the statutory
mtigator of "under extreme enotional nental disturbance.”
(R292). In addition, Hitchcock exhibited signs that his capacity
to appreciate the crimnality of his conduct or conform his

conduct to the requirements of the law was substantially

2She was enpl oyed with FDLE from 1974 t hrough 1978. (R264).

B¥'Burn out" was one of the mmin reasons. (R267-68).

11



inpaired. (R294). He anticipated testifying as to these
mtigators, as well as overall psychol ogical function, at the
1996 penalty phase. (R295). The psychological tests that Dr.
Tooner conducted showed Hi tchcock had a "borderline personality
di sorder” and he was incapable of "devel oping the appropriate
mechani sms  for adaptive functioning." (R296) . Furt her,
"Borderline personality disorder is life long." (R297). The
Hi t chcock famly exhi bi ted si gns of dysfunction in
"unpredictability, chaos, ..." (R298-99). Hitchcock observed
abuse through his alcoholic step-father. (R299). One of the
maj or characteristic deficits of "personality disorder” is
"impul sivity." (R301). Hitchcock | eft home at an early age,
bet ween thirteen and seventeen years of age, and "was just kind
of roam ng around from place to place.” (R302-03). Hitchcock's
ment al di sturbance has existed for nost of his |life. (R303). H's
famly indicated that he cared about them He tried to work to
provi de for thembut was unsuccessful. "There was not this |ack
of conscious if you will, or sociopathy you find in individuals
who have been diagnosed as suffering antisocial personality
di sorder."(R304). The MWPI test results indicated a borderline
personal ity disorder. Dr. Tooner testified:

I ndi viduals with this profile have not devel oped

internal controls. Further, because of the early onset

of traunm, the individual doesn't develop the

necessary and appropriate internal controls for

12



functi oni ng. And SO as i ndi vi dual s devel op
chronologically they still remain at a nmuch younger
| evel of developnent enotionally, cognitively and
devel opnental ly ..
(R311, 312). He could not determne if H tchcock had any organic
deficit or brain danage. He said, "there were sonme soft signs
whi ch nmeant there was sone i ndication that suggested there m ght
be sone underlying organically based deficit." (R316). He did
not have any specific recall that he discussed this wth

Hi tchcock's defense attorneys, but "all that information would
have [been] shared as part of the results of the evaluation
conducted. " (R317).

On cross-exam nation, Dr. Toonmer agreed that there were
three primary conponents in his assessnment of Hitchcock: 1)
clinical review, 2) testing, and 3) history review (R321). He
spoke with famly nmembers and reviewed various docunents
pertaining to significant periods of his life. (R321).

Dr. Toonmer said Hitchcock's personality disorder is a mjor
mental illness. (R326). He testified in the 1996 re-sentencing
that Hitchcock suffered froma personality disorder. (R349). He
did not recall if he recommended this diagnosis to Patricia
Cashman, Hitchcock's 1996 re-sentencing attorney. (R350).

Dr. Henry Dee IS a clinical psychol ogi st and
neuropsychol ogist. (R352). He evaluated Janmes Hitchcock in

Novenmber 2001. (R354). Tests dealing wth general nental

13



functioning and nmenory "were essentially normal, slightly above
average actually.”
(R357). Dr. Dee used various tests to determne frontal brain
damage. These tests included the Hal stead and Reitan Battery and
W sconsin Card Test. (R356). Hitchcock failed both of these
tests. (R364). Hitchcock's frontal |obe danmage may have been
present "for many nmany years." (R369). Dr. Dee was not aware of
any events that happened to Hitchcock "that would explain the
ki nd of damage we're | ooking at." (R369). There was no evi dence
of head traumm, neurological disease, stroke, or tunor to
explain his deficits. (R369).

On cross-exam nation, Dr. Dee agreed there is often quite
a bit of crimnal history when brain damage is suspected. 4
(R376).
Dr. Dee was not aware that Hitchcock initially confessed to | aw
enforcement. (R377). There was no indication of any inpulsive
vi ol ence towed anyone else prior to what happened to Cindy
Driggers. Patients with frontal |obe disease are not "driven to

violence.” (R380). There were two instances of "DR s" in

“prior to this nurder, Hitchcock, at the age of seventeen,
had been incarcerated for a spree of burglaries that occurred
within an hour's tinme. He was approximtely twenty years old at
the time he went to prison in this case. (R341).
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Hi t chcock's prison records. * (R385). The | ack of "DR s" "is very
rare." (R389).

The State <called Patricia Cashman, Hitchcock's 1996
resentencing attorney, as its first w tness.® (R396, 406). She
represented Hitchcock (along with Kelly Sins) at his 1992
resentencing. Sins, appearing pro bono, was co-counsel at the
1996 proceedings, as well. (R407). She becane famliar wth
Hitchcock's fam |y menbers and sent investigators to Arkansas to
interviewthem (R409). She becane aware of a letter witten by
Hitchcock to his nmother around the time of the 1988 re-
sentenci ng proceedi ngs. (R410). The defense team was concerned
about the letter, "about the jury's viewpoint of the letter.
Whet her there was a way to suppress it ... There were a nunber
of different issues that we addressed other than just the fact
that it was an adm ssion." (R414-15). Subsequently, she had a
t el ephone conversation with a handwiting expert and deci ded not
tocall himto attack to authenticity of the incul patory letter.
(R421) .

Dr. Bill Mosman, Ph.D., a licensed psychol ogi st, eval uated

Hi tchcock. (R441, 446). He reviewed all of the defense's files,

"DR" stands for disciplinary review (R388).

¥Hi t chcock' s ot her resent enci ng proceedi ngs occurred in 1988
and 1992. (R407).
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including depositions, trial testinmony, hearings, nptions,
orders, and interviewnotes. In addition, he reviewed all of the
doctors' reports, jail records, Departnent of Corrections
records, raw data from Dr. Tooner, and police investigative
reports and interviews. (R446-47). He spent two days
interview ng and testing Hitchcock. (R447). He stated that three
t hi ngs should have been done prior to the 1996 re-sentencing
hearing: 1) conduct a conpl ete neuropsychol ogi cal eval uati on, 2)
conduct neuroi magi ng, and 3) review the spread of scores (from
the testing)and identify what areas of the brain or functional
areas that would relate to the crine. (R451-52).

On cross-exam nation, Dr . Mosman  agreed that t he
psychol ogi cal eval uation conducted by Dr. Toonmer on Hitchcock
was appropriate. (R458). Testing done by Dr. Toomer and Dr
Mosman i ndi cated scores at or above the general popul ation.?’
(R461). Hitchcock has been in a controlled setting for nost of
his life, including sonme time spent in the Arkansas Depart nment
of Corrections. He had not been released that |ong when he was
in violation of parole and reincarcerated in Florida for this
case. (R464). Hitchcock has made a "fairly good, stable

adjustnment” to prison life. (R466). He agreed this supported a

YDr . Toomer obtained a verbal score of 110 and a performance
score of 104. (R460). Dr. Mosman obtai ned a verbal score of 115
and a performance score of 102. (R461).
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mtigation of ability to rehabilitate in an incarcerative
setting. (R467). In addition, Hitchcock taught sonme of his
fellowinmates howto read. (R468). He has a wi de support system
that he regularly communicates with, including witing to people
outside of the country. (R468-69). There were no indications
that Hitchcock is capable of engaging in deception. (R479).
Hi tchcock told Dr. Mdsman that he confessed in order to shield
his brother, Richard. (R479). He does not suffer, "and has never
suffered,” from any delusions. He does not suffer from any
t hought disorders. (R432). Hitchcock suffers froma personality
di sorder. (R483). He knew his brother Richard had sexually
abused their sisters. (R493).

Dr. Tooner told Dr. Mosman that scores on Hitchcock's tests
i ndi cated brai n damage. (R495).

The State called Dr. Harry McClaren, Ph.D., a psychol ogi st
specializing in forensic psychol ogy. (R506-07). He eval uated
Hitchcock in March and April 2003. He reviewed all the reports
that led to his arrest, prison records, court proceedings, and
depositions of people that knew hi mand observed his throughout
life. (R510). He interviewed several nenbers of the victinms
famly, including two people that told him they also were
victimzed by Hitchcock. (R511). Additionally, he reviewed

medi cal records of one of the other victinms, psychiatric records
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and a letter witten by Hitchcock hinmself, confessing his crines
to his nother, prior to his trial. (R511, 512). He reviewed the
depositions of other nental health experts.!® (R512). He read t he
autopsy report, and statements taken by police, including
Hi t chcock's confession. (R512-13). He revi ewed t he Depart nent of
Corrections records that included "a normal EEG and also a
nor mal neurol ogi cal evaluation."?® (R513).

Dr. MClaren adm nistered the WAIS-111, MWI-IIl, and the
MIllon Clinical Multiaxial Inventory-111. He concluded there was
a "borderline finding on the histrionic personality scale" and
that Hitchcock produced a valid MWI-11. (R514-15). No one gave
hi many i nformati on that Hi tchcock was of "deficient intellect.”
(R516). His tests indicated "higher than average" by those that
tested him (R516-17). Menbers of the victinmis famly described
him as "scary, nean, aggressive." (R517). Hitchcock has
relatively few disciplinary reports conpared to others in
prison. He has not received a "DR" since 1993. This indicates
"pretty good coping, pretty good control of hinmself. Probably

excellent control in the last nine or ten years."” (R518). A

8Dy, Betty MMann, a neuropsychol ogi st, (R513), Dr. Henry
Dee, Dr. Jordan and Dr. Jethro Tooner all previously eval uated
Hitchcock. He spoke with Dr. Msman regarding the technical
i ssues involved in the testing. (R512).

¥The EEG was dated 1988, and the neurol ogical report was
dated 1984. (R514).
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person with a brain injury would have nore disciplinary reports
"due to inmpulsivity associated with organicity, especially if
it's a frontal |obe kind of deficit." (R519).

Dr. McClaren reviewed a letter witten by a former warden
for Florida State Prison, Richard Dugger. Dugger had responded
to a letter he received from a woman who had sent Hitchcock
noney for bus fare.(R517). Dugger informed her that she had been
"decei ved" by Hitchcock, that he was on death row for first
degree nmurder, woul d not be released any tine soon, and her
noney could not be recovered. (R519-20).

Dr. McClaren did not see any inpairnment index in any of the
materials he reviewed. (R522). On the WAIS-11I (intelligence
test), Hitchcock scored a verbal 1Q of 105, a perfornmance | Q of
92, full scale of 100. (R523). Hitchcock is not nentally
retarded and falls within the average range. (R523-24). The
MWPI -11, which is "either the first or second nobst often used
psychol ogical test in the world," is a test of personality and
psychopat hol ogy. (R525). It is used to "diagnose, to plan
treatment, measure changes in people, understand test-taking
approaches, detect psychosis, detect malingering." (R525). The
MIllon Clinical Miultiaxial Inventory indicated Hitchcock had a
"histrionic" personality.(R526, 527). Dr. MClaren concl uded

that Hitchcock "is a man of at |east average intellect ... is
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not psychotic ... is not depressed at this time ... has been
di agnosed with depression while in prison, especially after he
cane back from his first resentencing unsuccessful ... | ast
di agnosi s by the Department of Corrections was no nental illness

according to the psychol ogi st specialist on death row who

nonitors death row inmates ... has statistically significant
split in verbal and performance 1Q ... huge nunber of the
popul ation ... that have this degree of split or greater
about ten percent ..." (R528-29).

As far as any diagnoses under the DSM I V-TR, 2° Dr. MCl aren
"woul d give himthe diagnoses of AXIS-1, alcohol abuse ... may
have been prone to abuse cannabis ... alcohol was a nore
frequent thing ... He did tell me that at the time of this that
he was in control of hinself ... he didn't feel that he was
under any a particular stress ... | thought that he clearly net
the criteria for the antisocial personality disorder, which is
a pervasive pattern of violating the rights of others with on
onset ... before age 15 ... sone evidence of a conduct disorder

." (R529-30). During his teenage years, he was in prison for

stealing, burglary, and theft. After his rel ease, he was charged

PAmeri can Psychiatric Associ ati on: Di agnostic and
Statistical Manual of Mental Disorders, Fourth Edition, Text

Revi si on. Washi ngton, DC, Anerican Psychiatric Association,
2000.
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with this crime. "He clearly has been deceptive at times." In
addition to the homcide in this case, there were other reported
assaults. (R531). He satisfied the criteria for "repeated
aggressi veness, deceptiveness, repeated behavior, grounds for
arrest since age 15." (R531-32). He did not neet the criteria
for borderline personality disorder, or for histrionic or
narci ssistic personality. (R532). He has been treated for sone
formof |ung di sease, neeting some of the criteria for AXIS-II1.
(R534). Hitchcock is "coping very adequately wth his
environnment at this point." (R535). At he time of the crinme,

Hitchcock told Dr. MClaren "he wasn't under any particular

stress ... ready to get unenploynent ... didn't feel |ike things
were that bad ... definitely in control of hinmself at that tine
wasn't under the influence of anyone." (R535-36). The

Trail smaki ng Test, A and B, which determ nes brain dysfunction,
was normal, "maybe even relatively good." (R538-39). There was
no i ndication that Hitchcock had a | earning disability. (R542).

On cross-examnation, Dr. MClaren said the 13-point
di fference between Hitchcock's verbal score and performance 1Q
on the WAIS-111 test, indicated that a possible explanation for
that split could be brain damage. (R543). In the Bender test
t hat was adm ni stered by Dr. Tooner, (which indicated sone signs

of brain dysfunction), Dr. MCl aren found "some very m nor
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distortions."” (R545). Although death row is an extrenely
structured environnment, he did not believe that it would |imt
an inmate's i mpul sive behavior if he was prone to do so. (R548).
Dr. McCl aren was aware that Hitchcock had previously passed
a polygraph test. (R553) . However, Dr . McCl aren  found
Hitchcock's rendition of the night of the events resulting in
this crime to be "pretty incredible.” The possibility that
Hitchcock mght have some degree of brain damge that
contributed to his actions in this crinme were outweighed by
ot her expl anati ons. These included "not wanting to be sent back
to prison in Arkansas, not wanting to be caught, to be under the
influence of alcohol, all these factors, together with a
personality disorder ...are ... of a rmuch higher valiance that
the effect of possible brain damage of this magnitude."” (R556).
A neuropsychol ogi st m ght have been able to "provide a nore fine
grai ned description of what degree of disability, if any, exists
." (R559). However, Dr. Dee did perform some of the tests
involved in a neuropsychol ogical evaluation, indicating sone
brai n damage. (R560).
An Order denying Hitchcock's second anended notion to vacate
was issued on Cctober 27, 2003. (R1117-31). Hitchcock tinely

filed a Notice of Appeal on Novenber 21, 2003. (R1132-34).
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SUMMARY OF THE ARGUMENT

The collateral proceeding trial court properly found the
claims relating to Hitchcock’s 1977 guilt stage proceedings
procedurally barred. Those clains were not raised in any of
Hi tchcock’s prior col | ateral pr oceedi ngs, even t hough
Hi t chcock’s conviction has been final since October 18, 1982.
The guilt stage clains are time barred.

Wth respect to the penalty phase i neffective assi stance of
counsel clainms, Hitchcock has not nmet the two-part test set out

in Strickland v. Washington because he has not shown that

counsel s performance was deficient, or that prejudice resulted.
The trial court’s findings are well supported by the evidence,
are not clearly erroneous, and should be affirmed in all
respects.

The “destruction of evidence” claimis procedurally barred
to the extent that that claimis that he should be allowed to
conduct DNA testing of certain itens of evidence. This Court has
al ready decided the DNA testing claimagainst Hitchcock, and he
is not entitledto relitigate the final orders of this Court. To
the extent that the claim is one that evidence has been
destroyed, Hitchcock has not alleged bad faith on the part of
any State actor, and, in any event, never raised the bad faith

issue in Circuit Court. That Court cannot be placed in error
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based on clains that were never before it.

The Caldwell v. M ssissippi claim is alternatively
procedurally barred, and neritless.

The “new evidence” claimis procedurally barred because it
was raised and rejected on direct appeal. Moireover, this claim
is time barred, as the collateral proceeding trial court found.

The “Brady” clai mconcerni ng FDLE anal yst Bass is untinely,
and is therefore procedurally barred. Alternatively, that claim
is meritless.

The i neffectiveness of counsel claimrelating to the “during
the course of an enunerated felony” aggravating circunstance is
neritless because it has no | egal basis.

The “absence from bench conferences” claimis procedurally
barred because it relates solely to the 1977 guilt stage
proceedi ngs. Moreover, the legal basis for this claimis not
avai l able to Hitchcock, anyway.

The Ring v. Arizona claimis procedurally barred and, inthe
alternative, neritless, as the collateral proceedingtrial court
f ound.

ARGUMENT
| . THE COLLATERAL PROCEEDI NG TRI AL

COURT CORRECTLY FOUND THE GUILT
STAGE CLAI MS PROCEDURALLY BARRED.
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On pages 8-16 of his brief, Hitchcock argues that the trial
court should not have denied the various guilt stage clains on
procedural bar grounds. Despite the contortions in which
Hitchcock indulges in an attenpt to create error, there is no
| egal basis for relief.

Hi tchcock’s conviction becane final on October 18, 1982,
when the United States Suprene Court denied certiorari review
Hitchcock v. Florida, 459 U S. 960 (1982). Florida lawis well -
settled that January 1, 1987, was the deadline for seeking
postconviction relief fromconvictions which becane final prior
to January 1, 1985. Sireci v. State, 773 So. 2d 34, 44 (Fla.
2000); Downs v. State, 740 So. 2d 506, 513 (Fla. 1999); Zeigler
v. State, 632 So. 2d 48, 50 (Fla. 1993). Hitchcock raised no
guilt stage clainms in his first state postconviction notion, and
it is noteworthy that Hitchcock did not receive sentence stage
relief until April of 1987. What is even nore striking is that
Hitchcock made absolutely no attenpt to raise any guilt stage
claims until the filing of the notion that is the subject of
this appeal. Despite the hyperbol e and accusati ons contained in
Hitchcock’s brief, the fact remains that he made no effort to
litigate the guilt stage clains until 20 years after the
conviction was final. Those claim should have been, but were

not, raised in the first postconviction notion - - because they
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were not so raised, they are time-barred under settled Florida
law. The trial ~court properly refused to entertain any
procedurally barred clainms, and the order denying relief should
be affirmed in all respects.

To the extent that Hitchcock asserts that Ring v. Arizona,

536 U.S. 584 (2002), provides an avenue by which the 1977
conviction can be challenged, that assertion nakes no sense --
Ri ng has nothing whatsoever to do with the guilt stage of a
capital trial. Likew se, Hitchcock’s “laches” argunment has no
| egal basis. Hitchcock, who has at all relevant tinmes been
represented by counsel, did not raise any challenge to his
conviction in his first postconviction nmotion, and is tine
barred from raising such challenges for the first time in a
pl eading filed nore than 20 years | ater

Finally, to the extent that Hitchcock includes clains of
“newl y discovered evidence” within this claim his argunment is
based upon the false premise that the time |imt?2t for the
presentation of “new evidence” clains does not begin to run
unti | the defendant has “already conpleted the State

postconviction process.” Initial Brief, at 14. That is not the

lawinthis State. Rule 3.851(d)(2), Fla. R Crim P. Moreover,

ZiContrary to Hitchcock’s claim the time limitation period
is one year, not two. Rule 3.851(d)(2), Fla. R Crim P.
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the “new evidence” claimwas |itigated and deci ded adversely to
Hi tchcock in this Court’s 2000 decision in this case. Hitchcock
v. State, 755 So. 2d 638, 643-5 (Fla. 2000). The postconviction
court properly found these clains untinely and meritless, and
denied relief. (R1127-28). That disposition should not be

di st ur bed.

1. THE “FAILURE TO OBJECT”
| NEFFECTI VENESS CLAI M

On pages 16-20 of his Initial Brief, Hitchcock argues that
penal ty phase counsel was ineffective for “failing to object to
the adm ssion of testinony from the victims sister” about
threats made to the victim and her sister by Hitchcock. The
postconviction trial court denied relief, finding that there was
no |legal basis for objection to this testinony, and that
Hitchcock had failed to establish either deficient performance
or prejudice, as required by Strickland v. Washi ngton, 466 U.S.
668 (1984). \Whet her counsel was ineffective under Strickland is
revi ewed de novo. Stephens v. State, 748 So. 2d 1028 (Fla. 1999)
(requiring de novo review of ineffective assistance of counse
claims); Sinms v. State, 754 So. 2d 657, 670 (Fla. 2000). Both
prongs of the Strickland test, i.e., deficient performnce and
prejudi ce, present m xed questions of |law and fact which are

reviewed de novo on appeal. Cade v. Haley, 222 F.3d 1298, 1302
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(11th Cir. 2000) (holding that, although a district court’s
ultimate conclusions as to deficient performance and prejudice
are subject to plenary review, the underlying findings of fact

are subject only to clear error review, citing Byrd v. Hasty,
142 F.3d 1395, 1396 (1l1lth Cir. 1998); Strickland, 466 U S. at

698 (observing that both the performance and prejudice
conponents of the ineffectiveness inquiry are m xed questi ons of
| aw and fact). The postconviction trial court’s denial of
relief is in accord with settled | aw, and should be affirnmed in
all respects.

Inits order denying Hitchcock’s notion, the postconviction
trial court stated:

However, Ms. Driggers’s testinony was adm ssible to
establish the existence of two aggravating factors.
The first factor was whet her Defendant commtted the
capital felony while he was engaged in the comm ssion
of a sexual battery. Sexual battery nmay occur when the
of fender coerces the victimto submt by threatening
to retaliate against the victimor any other person
see 8 794.011(4)(c), Florida Statutes. This Court
finds no requirenent that the threats had to have been
made on the exact date of the crine in order to be
adm ssi bl e. The second factor was whether the nurder
was especially heinous, atrocious, or cruel (HAC). A
murder may warrant this aggravator when the victim
experienced fear, enotional strain, and/or terror
during the time leading up to the nurder. See, e.g.
Poole v. State, 704 So. 2d 1375 (Fla. 1998) (credible
threat to kill victim which occurred two days prior
to the actual nurder, gave victimanple tinme to ponder
her fate). Here, the threats were nmade to both girls,
and Ms. Driggers could hardly testify about her
sister’s fear w thout acknow edgi ng her own.
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There is no reasonabl e probability that the outconme of

t he proceedings would have been different if Ms.

Driggers had testified only as to the threats made on

July 31, 1976, and only to her sister. This Court

di sagrees that her testinmony regarding her own fear

was irrelevant, inadm ssible, or unduly prejudicial.

Based on the foregoing, this Court concludes that

counsel had no | egal basis to object to the testinony

of Debra Lynn Driggers, and the failure to do so was

nei t her deficient nor prejudicial. Therefore, relief

is denied as to Claiml.
(R1120-21) [enphasis in original]. That disposition is correct.

Despite the hyperbol e of Hitchcock’s brief, the fact remains
t hat t he conpl ai ned-of testinmony was relevant to the "during the
comm ssion of a sexual battery"” aggravator as well as to the
hei nousness aggravator. There was no | egal basis for objection,
and, because that is so, Hitchcock can prove neither prong of
Strickland. Hitchcock is not entitled to any relief.

1. THE COLLATERAL PROCEEDI NG
TRI AL COURT CORRECTLY FOUND THE
“| NEFFECTI VE ASSI STANCE FOR
FAI LURE TO PREPARE FOR THE GUILT
PHASE” CLAIM TO BE PROCEDURALLY
BARRED.

On pages 21-40 of his brief, Hitchcock argues that guilt
phase counsel, at the 1977 trial, was ineffective in
i nvestigation and preparation of the guilt phase. The coll ateral
proceeding trial court found this claim to be procedurally

barred, and that finding should not be disturbed.

I n denying relief on this claim the collateral proceeding

29



trial court stated:

This claimrelates primarily to the 1977 guilt phase,

and it is procedurally barred for the reasons set

forth in ClaimIl, above. Defendant briefly alleges

that the prejudice extended to the resentencing

because the State used the facts established during

the trial phase and the “tainted” conviction which

would not have occurred if he had had effective

counsel at the tinme. However, he fails to explain why

this is so. Therefore, relief is denied as to Claim

L1l
(R1122).

To the extent that further discussion of this claimis
necessary, the collateral proceeding trial court’s denial of
relief on procedural bar grounds follows well-settled Florida
law. Sireci v. State, supra; Downs v. State, supra; Zeigler v.
State, supra. See, Claim|l, above. The circuit court should be

affirmed in all respects.

| V. THE “1 NEFFECTI VENESS AT
RESENTENCI NG CLAI M

On pages 40-60 of his brief, Htchcock argues that
resentenci ng counsel were ineffective at the 1996 sentencing
proceedi ngs. This claimappears to be a conbination of Clainms V
and VI from Hitchcock’s motion for postconviction relief. This

Court’s review of ineffective assistance of counsel clains is de
novo, Stephens, supra. However, the underlying factual findings
by the trial court are reviewed for clear error. Byrd, supra.

See pages 24-25, above.
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In denying relief on the penalty phase ineffectiveness
claims, the collateral proceeding trial court stated:

Def endant al | eges counsel never recalled Dr. Toomer to
expl ain the significance of the M nnesota Miltiphasic
Personality Inventory (MWIl) narrative report which
the State admtted into evidence, thereby denying him
the right to have the jury consider mitigation
evi dence. He acknow edges that counsel told the trial
court that Dr. Toonmer would not be recalled because
the State was entering only certain pages into
evi dence, but he argues these pages contai ned t he npst
damagi ng, prejudicial portrayals of him (Defendant).
He further argues that because of counsel's failure to
recall Dr. Toomer, the State was able to argue that
t he doctor was w thholding information. He contends
that Dr. Toomer coul d have expl ained the nature of the
MWI and how the narrative is used to form a
di agnostic inpression of the subject, t her eby
di sm ssing the prejudicial effect of said narrative.

During the April 2003 evidentiary hearing, CCRC called
trial counsel Kelly Sims, who testified that he had
little recollection about the defense strategy
regarding Dr. Tooner. he could say only that he did
not remenber being very inpressed with the doctor's
presence or delivery. he had no notes relating to
di scussi ons about which areas of nmental mtigation
woul d be pursued at the 1996 resentenci ng proceedi ng.

In 1996, Dr. Tooner testified as an expert in the area
of forensic psychology after conducting a clinical
interview which i ncluded psychol ogi cal testing
desi gned to assess i ntellectual functi oni ng,
personality functioning, and whether or not and to
what degree there mght be disturbance in thought
processes or brain damage. He al so spoke with famly
menbers and others wth knowl edge of Defendant's
hi story. The goal of his testing was to assess the
i keli hood of or gani c or neur opsychol ogi cal
i npai rnment. (1996 hearing, pages 171-174). At the 2003
evidentiary hearing, Dr. Tooner testified that his
testing data was consistent wth a borderline
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personality disorder, which had also been his
di agnosis in 1996. he did not recall whether he had
ever recomended that Defendant be tested for
organicity (brain damge).

The record of the 1996 resentencing hearing indicates
that trial counsel made a tactical decision not to
recall Dr. Tooner. (1996 hearing, pages 271-274).
Whil e Defendant's allegations in the instant notion
were sufficient to warrant an evidentiary hearing, he
has failed to neet the burden of proof required at an
evidentiary hearing. That it, he has not introduced
evidence sufficient to overcone the presunption that
counsel's decision constituted sound trial strategy.
This Court finds that there is no reasonable
probability that the outcome of the proceedi ngs woul d
have been different if Dr. Tooner had been recalled to
explain the MWl narrative. Therefore, relief is
denied as to ClaimlV.

ClaimV

Def endant al | eges counsel never had hi meval uated for
neur opsychol ogi cal inpairnment although "there exists
a possibility" that he suffered fromit; therefore,
the defense expert failed to conduct the appropriate
tests for devel opnent al and neur opsychol ogi cal
i npai rment, thereby denying himthe right to devel op
factors in mtigation.

A claimthat there is a "possibility" of inpairnment
constitutes nmere specul ation which is insufficient to
state a valid basis for relief. Furthernore, this
claimis refuted by the record. Dr. Jethro Tooner, a
clinical and forensic psychol ogist, testified during
the 1996 penalty phase that he has conducted tests to
assess the |likelihood of organic inpairnment or
neuropsychol ogi cal inmpairnent. This Court disagrees
that Dr. Tooner's presentation was i nadequate, or that
evidence presented at the evidentiary  hearing
establi shes that counsel's performance was deficient
or prejudicial in this regard.
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Def endant has obtained new experts, such as Dr.
Mosman, who have testified that his test results point
to brain damage. However, even Dr. Mosman acknow edged
that Dr. Toonmer's testing was appropriate for a
psychol ogi cal evaluation. Furthernore, the State has
al so obtained two new experts to counter clains of
brain damage. Dr. McClaren, the State's expert, has
testified that the Defendant's behavior since the
mur der indicates that he has good coping and control
of hi msel f, whi ch IS I nconsi st ent with t he
i mpul siveness which arises from brain damge. He
acknow edges that the Defendant m ght have sone |evel
of brain damage which contributed to an act of
i npul sive violence, but he opines that other factors
pl ayed a nuch |l arger part in the nurder.

This Court finds that the evidence and testinony
presented at the evidentiary hearing are sufficient to
support the conclusion that while the Defendant may
have suffered (and may continue to suffer) from a
borderline personality disorder, he has the ability to
appreciate the crimnality of his conduct. he did not

which to be accused of sexual battery by the victim

because that could result in returning to prison,

where he had already served time. This Court further
finds that there is no reasonabl e probability that the
out cone of the proceedi ngs would have been different

if counsel had arranged for additional testing for
neur opsychol ogi cal inpairment. Therefore, relief is
denied as to ClaimV.

(R1123-1125).

The factual findings of the circuit court are supported by the

record, and the legal conclusion that Hitchcock denonstrated

nei ther deficient performance nor prejudice is legally correct.

This Court has clearly stated the | egal standard under which

a claimof ineffective assi stance of counsel is eval uated:

In order to successfully prove an ineffective
assi stance of counsel clai ma defendant nust establish
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the two prongs defined by the Supreme Court in
Strickland v. Washington, 466 U.S. 668, 104 S.Ct.
2052, 80 L.Ed.2d 674 (1984):

A convicted defendant’'s claimthat counsel's
assi stance was so defective as to require
reversal of a conviction or death sentence
has two conponents. First, the defendant
must show that counsel's performance was

defi ci ent. This requires showing that
counsel nmade errors so serious that counsel
was not functioning as the "counsel™

guaranteed the defendant by the Sixth
Amendnent. Second, the defendant nust show
that the deficient performance prejudiced
the defense. This requires show ng that
counsel's errors were sSO serious as to
deprive the defendant of a fair trial, a
trial whose result is reliable. Unless a
def endant makes both show ngs, it cannot be
said that the conviction or death sentence
resulted from a breakdown in the adversary
process that renders the result unreliable.

466 U.S. at 687, 104 S.Ct. 2052. To establish
prejudice, "[t]he defendant nmust show that there is a
reasonable probability that, but for counsel's
unprofessional errors, the result of the proceeding
woul d have been different. A reasonable probability is
a probability sufficient to underm ne confidence in
the outconme.” 1d. at 694, 104 S.Ct. 2052.

According to Strickland, "a court nust indulge a
strong presunption that counsel's conduct falls within
the wi de range of reasonabl e professional assistance;
that is, the defendant nust overcome the presunption
that, under the circumstances, the chall enged action
"m ght be considered sound trial strategy.' " 466 U.S.
668, 689, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). The
Strickland court al so expl ained how counsel's actions
shoul d be eval uat ed:

Counsel's actions are usually based, quite

properly, on infornmed strategi c choices made
by t he def endant and on i nformati on supplied
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by the defendant. In particular, what
investigation decisions are reasonable
depends critically on such information. For
example, when the facts that support a
certain potential line of defense are
generally known to counsel because of what
t he def endant has said, the need for further
i nvestigati on may be consi derably di m ni shed
or elimnated altogether. And when a
defendant has given counsel reason to
bel i eve that pursuing certain investigations
would be fruitless or even harnful,
counsel 's failure to pur sue t hose
i nvestigations my not |ater be chall enged
as unreasonabl e.

Gudi nas, supra. The Eleventh Circuit has described

Strickland analysis in the follow ng terns:

: our decisions teach that whether counsel's
performance i s constitutionally deficient depends upon
the totality of the circunstances viewed through a
| ens shaped by the rules and presunptions set down in
Strickland v. Washington, 466 U S. 668, 104 S.Ct.
2052, 80 L.Ed.2d 674 (1984), and its progeny.

Under those rules and presunptions, "the cases in
whi ch habeas petitioners can properly prevail on the
ground of ineffective assistance of counsel are few
and far between." Rogers v. Zant, 13 F.3d 384, 386
(11th Cir. 1994). That result is no accident but
instead flows from deliberate policy decisions the
Suprenme Court has made mandating that "[j]udicial
scrutiny of counsel's performance nust be highly
deferential,” and prohibiting "[i]ntensive scrutiny of
counsel and rigid requirements for accept abl e
assi stance." Strickland, 466 U S. at 689-90, 104 S. Ct.
at 2065-66. The Supreme Court has instructed us to
begin any ineffective assistance inquiry with "a
strong presunption that counsel's conduct falls within
t he wi de range of reasonabl e professi onal assistance.”
Strickland, 466 U S. at 689, 104 S.Ct. at 2065;
accord, e.g., Atkins v. Singletary, 965 F.2d 952, 958
(11th Cir. 1992) ("W also should always presune
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strongly that counsel's performnce was reasonabl e and
adequate ...."). Because constitutionally acceptable
performance is not narrowy defined, but instead
enconpasses a "wi de range," a petitioner seeking to
rebut the strong presunption of effectiveness bears a
difficult burden. As we have expl ai ned:

The test has nothing to do with what the
best |awyers would have done. Nor is the
test even what nopst good | awers woul d have
done. We ask only whether sonme reasonable
| awyer at the trial could have acted, in the
circumnmst ances, as defense counsel acted at

trial.... W are not interested in grading
| awyers' performances; we are interested in
whet her the adversarial process at trial, in

fact, worked adequately.

VWite v. Singletary, 972 F.2d 1218, 1220-21 (11th Cir.
1992).

Waters v. Thomas, 46 F.2d 1506, 1511-12 (11th Cir. 1995).
Despite the assertions contained in Hitchcock’s brief, the
standard by which ineffectiveness clainms are judged is one of
reasonabl eness under prevailing professional nornms. Strickl and,
supra. The standard is not what the best | awer woul d have done,
nor is it what a good |awer would have done -- instead, the
issue i s whether a | awer could reasonably handl ed the case as
defense counsel did. Waters, supra; Wite, supra. G ven that

Hitchcock’s one expert acknow edged that the nmental status
evaluation at the tinme of trial was adequate, and the testinony
fromthe State’s expert witness was that Hitchcock’s behavior is

i nconsistent with brain damage, Hitchcock’s claimfails because
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it has no factual basis. Under those circunstances, Hitchcock
cannot make out the two-part deficient performance/resulting
prejudi ce standard required by Strickland. The circuit court

properly denied relief.

V. THE “DESTRUCTI ON OF EVI DENCE”
CLAIM

On pages 60-61 of his brief, Htchcock argues that the
col | ateral proceeding trial court erroneously found his
destruction of evidence/DNA claim procedurally barred. To the
extent that Hitchcock’s claimis that he should be allowed to
conduct DNA testing under Florida Rule of Crimnal Procedure
3.853, this Court has already held that Hitchcock’s notion for
testing was properly denied. Hitchcock v. State, 866 So. 2d 23
(Fla. 2004). Hitchcock is not entitled to relitigate final
orders of this Court.

To the extent that Hitchcock’s claimis that evidence has
been destroyed, Hitchcock has not denonstrated bad faith as he
is required to do under controlling law. Arizona v. Youngbl ood,
488 U.S. 51, 58 (1988); Guzman v. State, 868 So. 2d 498 (Fla.
2003). Hitchcock presented no evidence tending to denonstrate
bad faith, and, because that is so, he has failed to carry his
burden of proof. In any event, the “bad faith” conmponent was not

raised in the circuit court, and that court cannot be placed in
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error based upon a claimthat was never before it.
VI . THE  COLLATERAL PROCEEDI NG
TRI AL COURT CORRECTLY DENI ED
RELIEF ON THE CALDWELL CLAIM ON
THE ALTERNATI VE GROUNDS OF
PROCEDURAL BAR AND LACK OF MERIT.

On pages 61-65 of his brief, Htchcock argues that the
penalty phase jury instructions violated Caldwell V.
M ssissippi, 472 U.S. 320 (1985). The collateral proceeding
trial court denied relief on this claim on the alternative
grounds of procedural bar and no nerit. Specifically, the
circuit court denied relief on this claimbecause it could have
been but was not raised on direct appeal. (R1127). That ruling
is an independently adequate basis for the denial of relief on
this claim Teffeteller v. Dugger, 734 So. 2d 1009 (Fla. 1999);
Dugger v. Adams, 489 U. S. 401, 410 n. 6 (1989). The Cal dwel
claimis procedurally barred under long-settled State | aw, and
t he denial of relief should be affirmed on that basis.

To the extent that further discussion of this procedurally
barred claimis necessary, this Court has repeatedly held that
Florida's standard jury instructions fully advise the jury of
the inportance of its role and do not violate Cal dwell. Thomas
v. State, 838 So. 2d 535 (Fla. 2003) (rejecting ineffectiveness
claim; Floyd v. State, 850 So. 2d 383 (Fla. 2002); Burns v.

State, 699 So. 2d 646, 654 (Fla. 1997); Archer v. State, 673 So.
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2d 17, 21 (Fla. 1996); Sochor v. State, 619 So. 2d 285, 291-92
(Fla. 1993); Conbs v. State, 525 So. 2d 853 (Fla. 1988);
Grossman v. State, 525 So. 2d 833 (Fla. 1988), cert. denied,

489 U. S. 1071 (1989). In addition to being procedurally barred,
this claimlacks nmerit.

To the extent that Hitchcock clainms that Ring v. Arizona and
Apprendi v. New Jersey require that relief be granted under
Caldwel |, this Court has specifically rejected that claim

Robi nson clainms that Florida's standard jury
instructions in capital cases do not conmply wth
Caldwell, in light of the Ring opinion, because Ring
requires the jury to play a vital role in sentencing
and the jury instructions currently dimnish that
role. Caldwell and Ring involve i ndependent concerns.
Ring's focus is on jury findings that render a
defendant eligible for the death penalty, while
Caldwell's focus as applied in this state is on the
jury's role in the decision to recommend a sentence
for death-eligible defendants. Therefore, Ring does
not require that we reconsider the Caldwell issue
raised in this case.

Robi nson v. State, 865 So. 2d 1259 (Fla. 2004). Hitchcock’s
claimhas no |l egal basis, and the Circuit court properly denied

relief.

VIl. THE CIRCU T COURT PROPERLY
DENI ED RELI EF ON THE “NEW
EVI DENCE” CLAI M

On pages 65-75 of his Initial Brief, H tchcock argues that

the collateral proceeding trial court erroneously denied relief
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on his “new evidence” claim What Hitchcock ignores is that the
“new evi dence” claimwas raised and rejected on direct appeal
and cannot be relitigated at this time. The circuit court
properly denied relief.

I n denying relief on this claim the collateral proceeding
trial court stated:

However, on October 23, 1996, he filed a notion for an
evidentiary hearing in which he clained that Richard
[Hitchcock] told their sister, Wandal ene Green, that
he killed the victim This notion was denied, and the
matter was raised and rejected in his subsequent
appeal because it related only to the guilt phase of
the trial. Hitchcock v. State, 755 So. 2d 638, 645 n.
1 (Fla. 2000). The additional w tnesses naned in the
instant nmotion are offered to prove the sane point,
whi ch was found to lack nerit. Furthernore, they are
not newly discovered wi tnesses. They could have been
di scovered Ilong before the instant notion, as
Def endant acknow edges that Richard began inplicating
hi nrsel f when he, Defendant, was sentenced to death.

(R1128). (enphasis added). The disposition on tine-bar grounds
is correct, follows settled Florida law, and is supported by
conpetent substantial evidence. It should not be disturbed.

To the extent that further discussion of this claimis
necessary, in the portion of the decision referred to by the
Circuit Court, this Court held:

In his fifth claim Hitchcock clains that it was error

for a substitute judge to rule on Hitchcock's notion

for a new penalty phase. This claim relates to the

appoi nt mnent of Judge Conrad to di spose of Hitchcock's

notion for correction of sentence pursuant to Florida
Rul e of Cri m nal Procedure 3. 800, seeking an
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evidentiary hearing on alleged newy discovered
evidence that Hitchcock's |ate brother had confessed
to the instant nurder before he died. After ordering
and conducting an evidentiary hearing, Judge Conrad
found no nmerit in Htchcock's newy discovered
evidence claim and denied his rule 3.800 nmotion. In
pertinent part, Judge Conrad' s order states:

9. In the defendant's Modtion for Evidentiary
Hearing on Newly Discovered Evidence, the
def endant’' s counsel clains to have recently
di scovered that Richard Hitchcock confessed
t o Wandal ene Green that he killed the victim
in this case prior to Richard's death in
1994. The nmotion notes that the defendant
has always contended that his Dbrother
Richard killed the victim and that the
def endant so testified at his original trial
and at his 1988 penalty phase. Finally, the
notion states that "[t]his evidence is not
proffered as |lingering doubt about guilt; it
shows actual innocence of the killing, as
M. Hitchcock has always contended and has
al ways sought to prove."

10. Since the alleged newly discovered
evidence is related to the issue of the
actual guilt or innocence of the defendant,
this Court finds that after the schedul ed
rehearing it will be as qualified to rule on
the validity of this claim as any other
j udge except the judge who presided over the
case's original guilt phase. That judge is
no |onger sitting on the circuit court
bench. Rehearing the proceedings related to
the defendant's claimw |l allow this Court
to itself evaluate the testinmny and
evi dence presented upon it. A new penalty
proceeding is unnecessary to this Court's
decision as to whether the alleged newy
di scovered evidence qualifies as newy
di scovered and whether it would probably
produce an acquittal on retrial. Jones v.
State, 591 So. 2d 911 (Fla. 1991).
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We find no basis to conclude that Judge Conrad was not
qualified to hear and rule on this notion. W also
find no nmerit as to Hitchcock's claim that he was
prejudiced by the original trial judge's renoval from
the case, as there is no showing of how any matters
resulting fromthat renoval prejudiced Hi tchcock.

Hi tchcock's fifteenth and si xteenth clainms are rel ated
to claimfive, in which he disputed the role of Judge
Conrad, the successor judge who held an evidentiary
heari ng and deni ed Hi t chcock's noti on for
resentencing. Here, Hitchcock clains that Judge Conrad
erred in excluding corroborative evidence. As in the
fifth claim this evidence was related only to the
guilt phase of Hitchcock's trial, which is not the
subject of this appeal of his third resentencing. W
reject these clains as being w thout nerit.
Hitchcock v. State, 755 So. 2d at 644-45. (enphasis added). To

the extent that Hitchcock’s claimon direct appeal was directed
to the nerits of the “new evidence” claim this Court has denied
relief on the nerits, and that result is res judicata. To the
extent that Hitchcock’s direct appeal clainms focused on various
procedural aspects of the “new evidence” claimrather than on
its relative nmerit, he is procedurally barred fromlitigating
the merits of that claimat this tinme because it could have been

but was not litigated on direct appeal.??

ZAssum ng, arguendo, that the “new evidence” claim was
presented in a procedurally correct way, Hitchcock is not
entitled to relitigate a claim that this Court has already
deci ded. This Court does not have one set of rules for capital
def endants, and another set for everyone el se. See, Jackson v.
Crosby, 375 F.3d 1291, 1300 (11th Cir. 2004) (Carnes, J.,
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Finally, as the Circuit Court found, these wi tnesses “coul d
have been di scovered |ong before the instant notion.” (R1128).
That finding i s supported by conpetent substantial evidence, and
shoul d not be disturbed. This claimis tinme barred in addition
to being procedurally barred because it either was, or could
have been. litigated on direct appeal.

VI, THE “ BRADY” CLAIM IS
UNTI MELY, AND IS PROCEDURALLY
BARRED FOR THAT REASON.

On pages 75-87 of his brief, Htchcock argues that the
State’s “failure” to disclose the alleged “deficiencies of
[ FDLE] hair analyst Diana Bass” is a violation of Brady v.
Maryl and, 373 U.S. 83 (1963). The collateral proceeding trial
court denied relief on this claim finding that it was
alternatively procedurally barred, and wthout nmerit. That
finding is supported by conpetent substantial evidence, and
shoul d not be disturbed.

In denying relief on this <claim the trial court stated:

Def endant all eges the State violated Brady v. Maryl and
when it wused hair conparisons performed by FDLE
anal yst Di ana Bass to obtain the conviction upon which
his 1996 death sentence is based. He further alleges
counsel failed to object to Ms. Bass's testinony

concurring.). To the extent that Hitchcock did not directly
challenge the nmerits of the prior denial of relief, he is
procedurally barred from litigating that claim at this tine.
That cl ai m shoul d have been raised, if at all, on direct appeal.
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because she was not an expert and could not offer an
opi nion on hair analysis. He further alleges her
supervisor, Steven Platt, author of a negative
eval uation of Ms. Bass’'s work performance, read her
testimony into evidence at the 1988 resentencing
proceedi ng.

Def endant argues the revelations of Ms. Bass and the
Sanford <crime lab constitute newy discovered
evi dence. However, he fails to establish that this is
so. He could have obtained her unfavorable job
performance review prior to the filing of his original
postconviction notion. And, while he argues that ©Ms.
Bass and the Sanford crinme Jlab were “further
di scredited” in Peek v. State, 488 So. 2d 52, 53
(Fla. 1986), that opinion could hardly be descri bed as
“new y discovered” nore than 15 years | ater

Def endant does not allege or establish that the
testimony of Diana Bass played any part in his 1996
resentencing, except that it contributed to his 1977
conviction. For the reasons set forth in Ground 11
[Claim | of this brief], all such challenges to his
conviction are procedurally barred. Moreover, any
clains relating to the 1988 resentencing are npot
because the results of that proceeding were reversed
and remanded for a new penalty phase. For the
foregoing reasons, relief is denied as to Claim

(R1128-29). Those findings are supported by conpetent
substanti al evidence, are in accord with settled Florida |aw,
and shoul d not be disturbed.

To the extent that this claimdeserves further discussion,
this Court rejected the Brady conponent of this claimin 1988.
In Preston, this Court held:

Appel l ant also asserts that the state commtted a

Brady violation by failing to disclose to the defense

an unfavorabl e personnel evaluation of a hair analysis
expert who testified at appellant's trial. I n
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rejecting this contention, the trial court stated:

The court finds as a matter of fact that
Di ana Bass' testinony was not m sl eading or
based upon i nmproper techni que. The record at
best shows only that Diana Bass was the
subject of a critical enployee evaluation
and was being retrained. Robert Kopec, the
aut hor of the critical evaluation, indicated
t hat he had no know edge of her work on this

case. James Hal ligan, the Defendant's
expert, could not disagree with D ana Bass'
concl usi on, could not state that her

conclusion was m sleading, and could not
state that she had not used proper
t echni ques.

We find no error in this conclusion. We do not believe
that the state's responsibility under Brady extends to
examning in depth the personnel files of proposed
expert wtnesses and divulging possible adverse
coments to the defense.

Preston v. State, 528 So. 2d 896, 898 (Fla. 1988). Hitchcock’s
claim like the one in Preston, sinply is not a Brady claim at
all. And, it stands reason on its head to suggest, as Hitchcock
does, that a matter that is the subject of a published opinion
of this Court can ever be considered error under Brady. This

clai mhas no |l egal basis, and does not support relief.?

I X. THE TRIAL COURT PROPERLY
DENI ED RELI EF ON HI TCHCOCK' S CLAI M
CONCERNI NG THE “DURI NG THE COURSE
OF AN ENUMERATED FELONY”

ZLi kewi se, Hitchcock’s claim that M. Bass “was not an
expert” fails. She clearly has training and experience beyond
that of a layman, and neets the definition of an expert under
t he Evi dence Code. (R259-266).
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AGGRAVATI NG Cl RCUMSTANCE.

On pages 87-91 of his brief, Hitchcock argues that trial
counsel was ineffective for not requesting a “jury instruction
detailing the elenents of sexual battery and at |east argu[ing]
to the jury that had a sexual battery [taken] place, that act
was conpl ete by the tinme the nmurder occurred.” Initial Brief, at
90-91. Because this is a claim of ineffectiveness of counsel,
this Court’s review is de novo as to the |egal conclusions of
the trial court, and is subject only to clear error review with
respect to the wunderlying factual determ nations. For the
follow ng reasons, this claimwas correctly decided, and is not
a basis for relief.

In denying relief on this claim the collateral proceeding
trial court held:

Def endant alleges that at the 1996, resentencing,
counsel failed to object to the Court's jury
instruction and failed to request an instruction on
the elenments of sexual battery so the jury could
properly consider whether the nurder occurred after a
sexual battery was conplete. He argues he was never
convicted of a sexual battery (or "rape" as the State
referred to it during closing argunents) but the trial
court found as an aggravator that the nmurder took
pl ace during the comm ssion of a sexual battery, even
t hough the jury never returned a specific to this
effect. he argues that in addition to requesting an
instruction, counsel should have argued the State did
not prove beyond a reasonabl e doubt that the nurder
occurred during the comm ssion of a sexual battery.
His point is that the sexual offense was conplete
prior to the victim s death.
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Even if true, Defendant's argunment |acks nerit. He has
consistently admtted having sex with the victim and
the evidence - - even the testinony of Dr. Ruiz, set
forth, in the instant Mdtion - - indicates that the
sexual activity occurred within a very few hours of
her death. The testinmony regarding the victims
injuries indicate that the sexual activity was not
consensual. This points to a single or ongoing
crim nal episode of sexual battery and nurder, which
is sufficient to establish this aggravator. There is
no requirenment that the nmurder nmust occur at the exact
time as the underlying felony. Thus, the trial court
was justified in concluding that, even though
Def endant was neither charged with nor convicted of a
sexual battery, the nurder occurred during the
commi ssion of this crimnal offense. Based on the
foregoing, counsel had no basis to object to the
instruction given on the aggravator that the nurder
was conmm tted during the comm ssion of a felony or to
request a special verdict instruction which would have
required the jury to determ ne whether the sexua

battery actually occurred. Therefore, relief is denied
as to claimXl

(R1129-30). Those findings correctly state Florida |aw, and
correctly conclude that trial counsel had no basis for objecting
on the grounds advocated by Hitchcock.

To the extent that this claimdeserves further discussion,
Hitchcock’s claim is that “[t]here was no evidence that the
hom ci de occurred at the time the actual penetration was taking
place.” Initial Brief, at 88. There is no such requirenent in
Florida law. In fact, given that the nurder during an enunerated
felony is applicable to an attenpted sexual battery, and given
that a conviction for sexual battery is not a condition

precedent to the application of this aggravator, Hitchcock’s
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argument is frivol ous. Dailey v. State, 659 So. 2d 246 (Fla
1995) (attenpted sexual battery); Bogle v. State, 655 So. 2d

1103 (Fl a. 1995) (conviction for sexual battery not

prerequisite). See also, e.g., Gudinas v. State, 693 So. 2d 953,
965-66 (Fla. 1997); Robinson v. State, 574 So. 2d 108, 111-12

(Fla. 1991). This claimis not a basis for relief.

X. THE  “ ABSENCE FROM  BENCH
CONFERENCES” CLAI M

On pages 91-95 of his brief, Htchcock argues that he is
entitled to relief because he was not present at the bench
conference when perenptory chall enges were exercised, and that
trial counsel was ineffective for not ensuring his appearance.
The collateral proceeding trial court found this claim
procedural ly barred because it relates solely to the 1977 guilt
stage proceedings. See Claim 1|, above. Alternatively and
secondarily, while Hitchcock does not acknowl edge it, this issue
is not available to him anyway. This Court has made it clear
that Coney (which deals with the defendant’s right to be
“present” during jury selection) is not retroactively applicable
to final judgnents:

The record reflects that Boyett was present in the

courtroom but not at the bench, when perenptory

chal l enges were exercised. Boyett argues that our
decision in Coney v. State, 653 So. 2d 1009 (Fla

1995), cert. denied, 516 U. S. 921, 116 S.Ct. 315, 133
L. Ed. 2d 218 (1995), should apply to himinsofar as it
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requires that a defendant be present at the actua
site where jury challenges are exercised. Although in
that case we explicitly stated that our ruling was to
be prospective only, Boyett argues that he should be
entitled to the same relief because his case was not
final when the opinionissued, or, in the alternative,
that the rul e announced i n Coney was actually not new,
and thus should dictate the sanme result in his case.
We reject both of these argunents.

In Coney, we interpreted the definition of "presence”
as used in Florida Rule of Crimnal Procedure 3.180.
We expanded our analysis from Francis v. State, 413
So. 2d 1175 (Fla. 1982), which concerned both a
def endant whose right to be present had been

unlawfully waived by defense counsel, and a jury
sel ection process which took place in a different room
than the one where the defendant was |ocated. In

Coney, we held for the first tine that a def endant has
a right under rule 3.180 to be physically present at
the i mmedi ate 310 site where chall enges are exerci sed.
See Coney, 653 So.2d at 1013. Thus, we find Boyett's
argument on this issue to be without merit. [footnote
om tted]

Boyett's second Coney argunent--that the rule of that
case shoul d apply because Boyett's case was non-fi nal
when the decision issued -- is also without nmerit. In
Coney, we expressly held that "our ruling today
clarifying this issue is prospective only." Coney, 653
So. 2d at 1013. Unless we explicitly state otherw se,
a rule of law which is to be given prospective
application does not apply to those cases which have
been tried before the rule is announced. See Arnmnstrong
v. State, 642 So. 2d 730, at 737-38 (Fla. 1994), cert.
deni ed, 514 U. S. 1085, 115 S. Ct. 1799, 131 L. Ed.2d 726
(1995). Because Boyett had already been tried when
Coney issued, Coney does not apply.

We recognize that in Coney we applied the new
definition of "presence" to the defendant in that
case: the state conceded that the defendant's absence
fromthe i medi ate site where chall enges were hel d was
error, and we found that the error was nonethel ess
harm ess. Coney, 653 So. 2d at 1013. It was incorrect
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for us to accept the state's concession of error.
Because the definition of "presence" had not yet been
clarified, there was no error in failing to ensure
Coney was at the immediate site. Although the result
in Coney woul d have been the same whet her we found no
error or harm ess error, we recede from Coney to the
extent that we held the new definition of "presence"
appl i cable to Coney hinself.
Boyett v. State, 688 So. 2d 308 (Fla. 1996). There is no basis
for relief, and there is no basis for a claimof ineffectiveness
of counsel, either. The Circuit Court should be affirmed in all
respects.
XI. THE RING V. ARIZONA CLAIM IS
PROCEDURALLY BARRED AND,
ALTERNATI VELY, MERI TLESS.
On pages 95-96 of his brief, Hitchcock argues that he is
entitled to relief based upon Apprendi v. New Jersey, 530 U S.
466 (2000), and Ring v. Arizona, 536 U.S. 584 (2002). This claim

is procedurally barred, as the collateral proceeding trial court
found, though not for the precise reason stated in the Court’s
order. Hitchcock is not entitled to any relief.

In the order denying relief, the Crcuit Court stated, in
an apparent scrivener’s error, that this claimis barred because
it was raised on direct appeal. (R1130). However, a review of
the State’ s closing argunent and this Court’s 2000 decision in
this case shows that the Apprendi/Ring claim is actually

procedural ly barred because it coul d have been raised on direct
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appeal, but was not. Hitchcock v. State, 755 So. 2d 638 (Fla.

2000); (R943-48). This claimis procedurally barred, and relief
shoul d be denied on that basis.
Alternatively and secondarily, this claimlacks nmerit, as

this Court has repeatedly held. See, Bottoson v. More, 833 So.
2d 693 (Fla. 2002); King v. Moore, 831 So. 2d 143 (Fla. 2002);
Peterka v. State/Crosby, 2004 LEXI S 1554 (Fla. Sept. 30, 2004);
Her nandez- Al berto v. State, 29 Fla. L. Wekly S 521, 525 (Fla.
Sept. 23, 2004); Pietri v. State, 29 Fla. L. Weekly S440 (Fl a.
Aug. 26, 2004); Dillbeck v. State, 29 Fla. L. Weekly S437 (Fl a.
Aug. 26, 2004); Sochor v. State, 29 Fla. L. Wekly S363 (Fla.
July 8, 2004); Hutchinson v. State, 29 Fla. L. Weekly S337 (Fl a.
July 8, 2004); Kinbrough v. State, 29 Fla. L. Weekly S323 (Fl a.
July 1, 2004); Hamlton v. State, 875 So. 2d 586 (Fla. 2004);
Henyard v. State, 29 Fla. L. Wekly S271 (Fla. My 27, 2004);
Patton v. State, 878 So. 2d 368 (Fla. 2004); Gudinas v. State,
879 So. 2d 616 (Fla. 2004); Stewart v. Crosby, 880 So. 2d 529
(Fla. 2004); Douglas v. State, 878 So. 2d 1246, 1263-64 (Fla.
2004); Ganble v. State, 877 So. 2d 706, 719 (Fla. 2004); Howel l
v. State, 877 So. 2d 697, 705 (Fla. 2004); Power v. State, 29
Fla. L. Weekly S207 (Fla. May 6, 2004); Wndomv. State, 29 Fla.

L. Weekly S191 (Fla. May 6, 2004); dobe v. State, 877 So. 2d
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663, 674 (Fla. 2004); Reed v. State, 875 So. 2d 415, 438-39
(Fla. 2004); Robinson v. State, 865 So. 2d 1259, 1265-66 (Fl a.

2004) .
CONCL US| ON

Based upon the foregoing, the State of Florida subm ts that
the Circuit Court’s denial of Hitchcock’s Rule 3.851 notion is
supported by conpetent substantial evidence, and should be
affirmed in all respects.
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CHARLES J. CRI ST, JR
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