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PRELI M NARY STATENMENT

This is an appeal of the circuit court's denial of M.
Hi t chcock's postconviction notion filed under Florida Rule of
Crim nal Procedure 3.851.

The postconviction record on appeal is conprised of the
twelve volume record, initially conpiled by the «clerk
successi vely pagi nated beginning with page one. References to
the record include volunme and page nunber and are of the form
e.g., (Vol. I R 123). WM. Hitchcock had one guilt phase tri al
and four penalty phases. References are made to these
proceedi ngs and are of the form e.g., (Date Vol. # Page #).
Date refers to the year the proceedi ngs took place. For the 1977
trial the pages and volunes refer to the transcript page.

James Hitchcock, the Appellant now before this Court is
referred to as such or by his proper nane. To distinguish
between M. Hitchcock and his brother, Richard Hitchcock is
referred to as Richard or Richard Htchcock and not M.
Hitchcock. The attorneys who represented M. Hitchcock at his
| ast penalty phase and sentencing were Patricia Cashman and
Kelly Simms. They are sonetines referred to by nane, sonetines
as “defense” or “trial ~counsel” or resentencing counsel.
Col l ateral and appellate counsel are referred to as such. The
phrase “evidentiary hearing” refers to the evidentiary hearing

conducted on M. Hitchcock s notion for postconviction relief.



M. Hitchcock’s evidentiary hearing were presided over by
t he Honor abl e Regi nal d Whit ehead. The use of |ower court refers
to Judge Whitehead unl ess one of the prior proceedings are at
i ssue.

REQUEST FOR ORAL ARGUMENT

M. Hitchcock has been sentenced to death. The resol ution
of the issues involved in this action will therefore determ ne
whet her he lives or dies. This Court has not hesitated to all ow
oral argunent in other capital cases in a simlar procedural
post ure. A full opportunity to air the issues through ora
argument is appropriate in this case, given the seriousness of
the claims involved and the gravity of the penalty. M .
Hi t chcock, through counsel, accordingly urges that the Court

permt oral argunent.
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STATEMENT OF THE CASE

This is an appeal from the denial of James Hitchcock’s
Second Anended Motion to Vacate Judgnment of Conviction and
Sentence by the Circuit Court, in and for Orange County,
Fl ori da.

In 1976 M. Hitchcock was arrested and indicted for first
degree nurder of Cynthia Driggers. M. Hitchcock was not
charged with any other offense in the indictnent. M. Hitchcock
was tried, convicted and sentenced to death in 1977. Hitchcock
v. State, 413 So.2d 741 (Fla.1982); cert denied, 459 U S. 960
(1982).

At the 1977 trial M. Hitchcock recanted a prior false
confession and told the jury the true facts and circunstances
concerning the victinls death. On the night of July 30 th, 1976,
at approximately 10:30 pm M. Hitchcock went to a place called
the Pines with sonme friends. (1977 VOL. V R 757). Throughout
the night, Janmes Hitchcock drank beer and snoked marijuana.
(1977 R. VOL. VR 760-761). When he returned honme the doors to
t he house were | ocked. (1977 vOL. V R 760). VWhen no one
answered the front door M. Hitchcock went to the separate door
that provided entry into the victinms bedroom Ci ndy was
Ri chard Hitchcock’s step-daughter, and later on, Richard' s
victim Cindy opened the door for M. Hitchcock. M. Hitchcock
had consensual sex with her. (1977 VOL. V R 762).
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Janmes Hi tchcock approxi mated the ti me t he consensual sexual
relati ons were conpleted at around 3: 00 am As Janmes Hitchcock
was attenpting to put his pants on, Richard Hitchcock entered
the room It was at this point that the nurder by the hands of
Ri chard Hitchcock began. (1977 VOL. V R 764). As Janes
Hitchcock struggled with his pants, Richard struggled wth
Cindy. (1977 VOL. V R 764). Richard grabbed Cindy by the arm
and pul | ed her through the door. (1977 VOL. V R 764-65). When
Janmes Hitchcock was finally able to get his pants on, still
scared fromhis initial encounter with Richard, Janmes Hitchcock
went outside the house. (1977 VOL. V R 765). It was there
that he saw the conpletion of the nurder commtted by Richard
Hi tchcock. Janes Hitchcock tried to break Richard’s grip around
the young girl’s throat. (1977 VOL. V R 765). Wen he could
not break Richard’ s nmurderous grip he kicked Richard, but it was
too late; Cindy was dead at the hands of Richard. (1977 VOL.
V R 765).

James Hitchcock picked Cindy up and checked for signs of
life. (1977 VOL. V R 765-66). There were none. (1977 VOL. V
R 766). James Hitchcock approached his brother and told
Ri chard that Richard had killed Cindy. Richard clainmed that he
did not nean to kill her and kept asking James Hitchcock what he
was going to do. (1977 VOL. V R 766). Janes told Richard to

go into the house and not to be the first to awake the next

-2-



norning. (1977 VOL. V R 765).

Al t hough Janmes Hitchcock does not seek to justify this
conduct, James Hitchcock, out of concern for his brother, took
the body of Cindy and put it in some bushes a short distance
fromthe house. (1977 VOL. V R 766-767). He then went in the
house to make it |l ook as if sonmeone had gained entry through a
screened wi ndow. (1977 VOL. V R 767). M. Hitchcock took a
shower and |l ater he fell asleep.

VWhen norning canme, Janes Hitchcock did not want to awaken
and confront the reality of the situation. Janmes Hitchcock |eft
hi s bed and after Richard apprized himof the situation, Richard
and Janes Hitchcock set off on the same path that Richard had
taken sonme fam |y nmenbers on a ruse search. (1977 VvOL. V R
768). Richard asked M. Hitchcock what was M. Hitchcock going
to do. (1977 VOL. VR 768). M. Hitchcock told Richard that
he “tried to cover it up sonme” but “if anything cones up it wl
be on [him.” (1977 VOL. V R 768).

It did fall on James Hitchcock, as he was | ater prosecuted
and convicted for the crime Richard conmtted. (1977 VOL. VR
770). M. Hitchcock went to the Wnter Haven Police Station and
asked them if he was wanted for questioning. Janes Hitchcock
was |ater questioned by detectives but denied involvenent.
(1977 VOL. V R 771).

A few days after being taken into custody, Janmes Hitchcock

-3-



admtted to Richard’ s crinme. (1977 VvVOL. VR 771). At trial,
James Hitchcock explained that he was kept in isolation for
about four days. (1977 VOL. VR 772). Alone, away fromfamly
and friends and | egal counsel, Janes Hitchcock confronted the
harsh realities of what had become of his life. (1977 VOL. VR
772) . Just 19 years of age and suspected of his brother’s
crime, James Hitchcock was depressed and felt that he was
t hrough. He wanted to die so badly that he was willing to lie
to the police and lie to the jury, to accept responsibility for
the crime of his brother. (1977 VOL. V R 772).

During the pendency of a death warrant the circuit court
deni ed postconviction relief and this Court affirmed. Hitchcock
v. State, 432 So.2d 42 (Fla. 1983). M. Hitchcock sought relief
in federal court which, following appeals to the Eleventh
Circuit Court of Appeals, culmnated with the United States
Suprenme Court granting relief in Htchcock v. Dugger, 481
U.S. 1168 (1987).

After a second penalty phase, M. Hitchcock was again
sentenced to death. This Court affirmed the |ower court.

Hitchcock v. State, 578 So. 2d 685 (Fla. 1990). Certiorari was
deni ed by the United States Supreme Court, Hitchcock v. Florida,

502 U.S. 912 (1991), which later granted rehearing and granted

relief, Htchcock v. Florida, 505 U.S. 1215 (1992).

-4-



After a third penalty phase, M. Hitchcock was again
sentenced to death. This Court, however, reversed the trial
court and remanded the case for a new penalty phase. Hitchcock
v. State, 614 So. 2d 483 (Fla. 1993).

After a fourth penalty phase, M. Htchcock was again
sentenced to death and this Court affirmed. Hitchcock v. State,
755 So. 2d 638 (Fla. 2000) cert denied Hitchcock v. Florida, 121
S.Ct 633, 148 L.Ed. 542 (2000). It was only at this point that
M. Hitchcock was in a postconviction posture. However, before
t he appeal was final prior counsel for M. Hitchcock filed a
“postconviction” nmotion on which a hearing was held after a
successor judge limted M. Hitchcock’s presentation of
evi dence.

M. Hitchcock filed his Second Anmended Mdtion to Vacate
Judgenment of Conviction and Sentence with Special Request for
Leave to Amend on Novenber 30, 2001.! This was after the | ower
court had dism ssed M. Hitchcock’s initial and First Amended
notions for postconviction relief. On Decenber 13, 2002, the
| ower court granted M. Hitchcock’s Mdtion to Amend Section D
and his Mdtion to Amend Section E.

M. Hitchcock was granted a hearing on all clains for which

1On Decenber 19, 2001, M. Hitchcock filed a Mtion for
Post Conviction DNA Testing. The |lower court denied the
nmotion and this Court affirmed foll owi ng oral argunent.
Hitchcock v. State, 866 So. 2d 23 (Fla. 2004)
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he requested a hearing. During the status conference the State
agreed that M. Hitchcock was entitled to a hearing. The
evidentiary hearing began on April 7, 2003 and continued for
further testinony on May 8, 2003. The State and M. Hitchcock
filed witten closing argunents. The State also filed a letter
to the State Attorney’s Ofice. See (VOL. XIl PCR 1099-1116).
The |ower court entered a witten order on October 27, 2003
denyi ng each claim of the Second Mdtion to Vacate Judgnent of
Conviction and Sentence with Special Request for Leave to
Amend(VOL. XII PCR 1131).

This appeal follows fromthe | ower court’s denial of all
postconviction cl ai ns.

SUMVARY OF ARGUMENTS

M. Hitchcock has been on death row for over 27 years for
a crime he did not commt. This brief is filed to remedy this
i njustice.

M. Hi tchcock sought relief through this State’'s
postconviction process. Once again, M. Hitchcock was denied a
remedy to his continued deprivation of liberty. The | ower court
managed to do this through the use of the procedural bar.

Argunent | addresses the wongful ness of the |ower court’s
application of the procedural bar as the court applied it to
claims involving M. Hitchcock’s 1977 trial issues.

Argunent |1 of this brief addresses the decision of the

-6-



| ower court to deny M. Hitchcock relief on his resentencing
counsel’s ineffectiveness in addressing inproper testinony.

Argurment |11 of this brief addresses the decision of the
| ower court denying relief fromM . Hitchcock’s conviction. M.
Hi tchcock 1977 trial counsel was clearly ineffective.

Argunent |V addresses the decision of the |ower court
denying relief on Clainms 1V, V, and VI of M. Hitchcock’s
motion. This argunment involves the denial of M. Hitchcock’s
rights at the 1996 penalty phase and unconstitutional death
sent ence.

Argunent V addresses the possible destruction of evidence
in this case and M. Hitchcock’s attenpts to readdress the
ongoi ng denial of scientific testing by the courts of this
State.

Argunent VI addresses the Caldwell error which is also
addressed in M. Hitchcock’s State Habeas Petition. The
Cal dwel | error at issue here involves M. Hit chcock’s
resentencing counsel’s deficiency in addressing the trial
court’s erroneous jury instruction.

Argunent VII addresses the new evidence of M. Hitchcock’s
i nnocence. This evidence was extrenely conpelling and shoul d
free M. Hitchcock from both an unjustified conviction and
undeserved death sentence.

Argunent VII 1 addresses the evidence of the inconpetence of

-7-



Hai r Anal yst Di ana Bass and the | ower court’s denial of relief
despite these revel ations.

Argunent | X involves the | ower court’s denial of ClaimXIl
There it is argued that M. Hitchcock was denied the effective
assi stance of counsel concerning the during the conmm ssion of a
fel ony aggravator, which should have led to relief by the | ower
court.

Argunment X involves the utter denial of M. Hitchcock’s
right to be present during critical stages of the proceedings
against him and the trial court’s failure to assure a proper
record was made in this case. Lastly, Argunment Xl preserves the
Apprendi /Ring claimfor further review

After review by this Court, it wll be clear that M.
Hi tchcock has been denied his rights under the Fifth, Sixth,
Eighth and Fourteenth Amendnents to the United States
Constitution for too long. This Court should reverse the |ower
court’s denial of relief.

STANDARD OF REVI EW

This Court should apply de novo review as per Stephens v.

State, 748 So. 2d 1028, 1032 (Fla. 2000).



ARGUNMENT |

THE LOWER COURT ERRED |IN FIND NG M
Hl TCHCOCK' S CLAI MS PROCEDURALLY BARRED. THI S
DENI ED MR. HI TCHCOCK' S FI FTH, SI XTH, EI GHTH
AND FOURTEENTH AMENDMENT RI GHTS UNDER THE
UNI TED STATES CONSTI TUTI ON. MR HI TCHCOCK
PROPERLY SOUGHT A REMEDY FOR THE
CONSTI TUTI ONAL VI OLATI ONS THAT  OCCURRED
DURING H S 1977 GU LT PHASE BY FILING THE
MOTI ON FOR POSTCONVI CTI ON RELI EF AT | SSUE I N
THI S APPEAL.

The lower court erred in finding that M. Hitchcock was
procedurally barred from raising clains in postconviction
concerning his 1977 guilt phase. The I ower court specifically
found Clainms 11,111, X, and XIl were procedurally barred for the
reasons the court discussed under Claimll. Regarding the 1977
Clains the court stated:

This claimis procedurally barred with respect to the

1977 guilt phase. First, it is based on evi dence which

has been avail able for many years through the exercise

of due diligence. In addition, it could have been or

actually was raised in the original collateral notion

wherein Defendant wunsuccessfully attenpted to set

aside his 1977 judgnent and sentence. See Hitchcock v.

State, 432 So. 2d 42 (Fla. 1983). Note al so that when

this decision was overturned, the United States

Supreme Court reversed only the death sentence, not

t he judgment of guilt. See Hitchcock v. Dugger, 481

U S. 393 (1987) (VvOL. XIl PCR. 1121).

Al clainms raised by M. Hitchcock were properly raised in

his Rule 3.851 Motion. M. Hi tchcock was the victimof serious

constitutional errors and injustice which continues to this day.

M. Hitchcock has maintained his innocence from the tinme of



trial and remains wongfully convicted and wongfully sentenced
to death. Had M. Hitchcock received the effective assistance
of counsel at trial and in the |last penalty phase he woul d not
have been convicted of a crinme he did not commt and woul d not
have been sentenced to death. The duty to renedy this injustice
was the trial courts.

A. The Procedural Bar Does Not Apply to |Issues Concerning
M. Htchcock’s Guilt Phase Trial in 1977.

There was no absol ute prohibition to second postconviction
motions at the time that M. Htchcock filed his original
postconviction notion in 1983. Thus, had M. Hitchcock not
received a new penalty phase from the United State' s Suprene
Court, he could have filed a second postconviction notion after
conpleting the course of litigation in that Court. Fol | owi ng
the United States Supreme Court’s opinion in Hitchcock v.
Dugger, 481 U.S. 1168 (1987), M. Hitchcock received one new
sentencing after another due to the State’s repeated deni al of
his constitutional rights and has not had an opportunity to
fully litigate his guilt phase issues.

The notion at issue was M. Hitchcock’s first opportunity
to fully investigate the present postconviction clainms, sone of
whi ch were discovered well after M. Hitchcock had received his
| ast sentencing hearing. Accordingly, because the notion was

filed within the time requirenment of the current rule, M.
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Hi t chcock was not barred fromraising clains concerning his 1977
guilt phase. This Court should not deny M. Hitchcock relief on
his 1977 guilt phase cl ai ns because the State has kept violating
his rights.

The evolution of the postconviction rules shows that M.
Hi tchcock could properly bring the clains argued in this notion
under Florida Rule of Crim nal Procedure 3.851. Specifically,
Rul e 3.851(d) provides in part:

(1) Any notion to vacate judgnment of conviction and

sentence of death shall be filed by the prisoner
within 1 year after the judgnent and sentence becone

final. For the purposes of this rule, a judgnment is

final.

(A) on the expiration of the tinme permtted to file in

the United States Suprenme Court a petition for wit of

certiorari seeking review of the Suprenme Court of

Fl orida decision affirm ng a judgnment and sentence of

death (90 days after the opinion beconmes final)

(B) on the disposition of the petition for wit of

certiorari by the United States Suprenme Court, if

filed.
Florida Rule of Crimnal Procedure 3.851 (Enphasis added).

M. Hitchcock filed this motion within one year of his
j udgnment and sentence becom ng final. Moreover, this notion was
not a successor notion. Par agraph E subparagraph 2 defines a
notion as successive “if a state court has previously ruled on
a postconviction notion challenging the same judgnment and
sentence.” Because M. Hitchcock’ s judgnent and sentence did
not becone final until the United States Supreme Court disposed

of his certiorari petition in 2000, M. Hitchcock was within the

-11-



rel evant time provisions of Rule 3.851. The hearings that took
place in 1997-98 were void because M. Hitchcock judgnment and
sentence were not final. The rules sinply do not provide for
different rules when the defendant’s guilt phase and sentencing
phase occur at different tines.

M. Hitchcock’s original 3.850 notion was filed before 1984
when successor nmotions were addressed for the first tine.
Accordi ngly, when his attorneys filed that notion they did so
with the understanding that they could later file an additional
notion. The rule in effect when M. Hitchcock filed this notion
in 1983, Rule 3.850(1977), did not bar successor postconviction
notions. See Re Florida Rules of Crimnal Procedure, 343 So. 2d
1247, 1264-65 (Fla. July 1, 1977). Nothing in this rule
prohi bited M. Hitchcock fromreturning to state postconviction
and raising issues concerning his guilt. He could not do so,
however, until his judgnent and sentence were again final.

Furthernmore the State was procedurally barred fromraising
any objection to M. Hitchcock being heard on any of these
issues. VWhile the State did raise a hodgepodge of procedura
bar objections in its response, during this hearing and its
cl osing argunent, the State conceded that a hearing was required
under Rule 3.851 at the case managenent conference.

B. Under Ring v. Arizona, the 1977 Guilt Phase Jury’s

Determi nation of Guilt Is Subject to Challenge Because it
Provided a Basis for the Mdst Recent Penalty Advisory Jury to
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Return a Death Recomendati on.

This Court has denied relief under Ring v. Arizona. 536 U S.
584, 122 S.Ct 2428 (2002). See Bottoson v. More, 833 So. 2d
693 (Fla. 2002), and King v. Moore, 831 So. 2d 143 (Fla. 2002).
This, however does not affect the validity of the United States
Suprenme Court’s holding in Ring that “capital defendants.
are entitled to a jury determ nation of any fact that the
| egi sl ature conditions an increase in their maxi mumpuni shnent.”
536 U. S. at 589.

In M. Hitchcock’s case, the jury' s finding of guilt in 1977
was inextricably intertwined with the trial court’s death
sentence and finding of sufficient statutory aggravators to
overcone the mtigation. Mor eover, so was the npbst recent
resentencing jury s death recomendati on; without the finding of
guilt fromthe 1977 the 1996 resentencing jury could not have
been enpaneled to recommend death and the trial court could not
have sentenced M. Hitchcock to death. The 1977 jury’s verdict
was a condition precedent to the |ater death recomendation
si nply because, wi thout that conviction for first degree nurder,
a death sentence was not possible.

From the 1977 jury conviction, the State was able to argue
in 1996 that certain aggravators were proven beyond a reasonabl e

doubt. The State would not have been able to do so had the jury
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not returned a guilty verdict. |If the 1977 verdict of guilt was
obt ai ned contrary to the constitutions of the United States and
Florida, that taint infected the |last death sentence and is
properly challenged here. M. Hitchcock may have been
prohi bited fromarguing “lingering doubt” at the penalty phase,
as the State argued nunmerous tinmes during this hearing. This
argument, however, has absolutely nothing to do with |ingering
doubt during penalty phase but rather was offered for support
for the I ower court hearing all of M. Hitchcock’s claims.
Accordi ngly, because the 1977 conviction was intertw ned
with the 1996 jury recomendation of death and his death

sentence, M. Hitchcock rightfully chall enged both phases bel ow.

C. Laches or Simlar Argunent Cannot Defeat M.

Hitchcock’s Guilt Phase Clainms Because the State

Caused the Delay in Raising These Clainms Through its

Continued Violation of M. Hitchcock’s Rights under

the Florida and United States Constitutions.

M. Hitchcock only entered a postconviction posture when
certiorari was denied by the United States Suprene Court in the
year 2000. See Hitchcock v. Florida (2000). The responsibility
for the length of time that it took for M. Hitchcock to enter
a postconviction posture was that of the State and the courts.
None of this delay is attributable to M. Hi tchcock who has
continually had his constitutional rights violated. Beginning

with the 1977 trial, the State has engaged in repeated acts and

om ssions which have denied M. Hitchcock his rights and
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justice. The denial of M. Hitchcock’s rights during the guilt
phase of the 1977 trial was properly the subject of the
evidentiary hearing and discussed fully herein. The denial of
M. Hitchcock’s rights during the 1977 guilt and 1996 penalty
phase ranged fromineffective assi stance of counsel to fal se and
m sl eadi ng evidence. The question remins whether the various
courts that have granted M. Hitchcock penalty phase relief
t hroughout the years ever truly provided a renmedy to M.
Hi t chcock. If the end result is that this Court denies M.
Hi tchcock relief because of the State’s objection to the tim ng
of his plea for relief, the State’s nmultiple violations of M.
Hitchcock’s rights would again deny M. Hitchcock justice.

M. Hitchcock did not have |awers assigned to him to
represent him in postconviction and he could not raise
postconviction claim under the Florida Rules of Crinm nal
Procedur e because the judgnent and sentence were not final until
this Court affirmed his |ast death sentence and the United
States Supreme Court denied certiorari. Any delay in bringing
the clains the lower court found procedurally barred was
entirely the fault of the State. The State, with uncl ean hands,
should not reap the benefits of its continual denial of M.
Hi tchcock’ s rights.

D. OGther Claimse That Raise Questions of M.
Hitchcock’s Guilt Involve Newly Discovered Evidence
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and Were Not Procedurally Barred.

To the extent that M. Hitchcock’s notion raised newy
di scovered evidence, see Argunment IIl, VII and VIII, these
claims and issues should have been considered by the | ower
Court. The two year limtation of Jones v. State, 591 So. 2d 911
(Fla. 1992), applies to successor notions where the defendant
has already conpleted the State postconviction process. M.
Hi t chcock only began the postconviction process upon the deni al
of his certiorari petition by the United States Suprenme Court in
2000.

Mor eover, nost of the newly discovered evidence from the
wi t nesses fromArkansas was di scovered t hrough the i nvestigation
of CCRC-M ddl e and was raised within any inputed or real tinme
limt. Specifically, M. Hitchcock was also entitled to present
corroborative evidence to the null and void hearing from 1998,
in which the court |imted M. Htchcock’s presentation of
evi dence.

Contrary to the |l ower court’s order finding that the issue
of Richard Hitchcock’ s confession to the nmurder of the victimin
this case was denied by this Court, this Court did not address
this issue or any issue resenbling the postconviction clainms on
the merits. On appeal, M. Hitchcock raised the issue of
whet her “the trial court erred in denying relief based on newy
di scovered evidence w thout considering corroborating evidence
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and circumnmstances” and whether “the trial court (a substitute
judge) erred in ruling on and denying Hitchcock’s notion for a
new sent enci ng procedure”. Hitchcock v. State, 755 So. 2d 638,
641 (Fla. 2000). This Court stated M. Hitchcock's fifteenth
and sixteenth claims “were related to claimfive, in which he
di sputed the role of Judge Conrad, the successor judge who held
an evidentiary hearing and denied Hitchcock's notion for
resentencing.” 1d. at 645. M. Hitchcock clainmed in his direct
appeal that Judge Conrad erred in excluding corroborative
evidence. This Court found that, as with the fifth claim this
evi dence was related only to the guilt phase of M. Hitchcock's
trial, which was not the subject of M. Hitchcock’s appeal of
his third resentencing, and rejected these clainms as being
wi thout merit. 1d.

That was a far cry fromM. Hitchcock havi ng t he opportunity
to raise these issues during postconviction. All issues raised
i ncluding the guilt phase issues were properly the subject of
this motion. This Court’s statenments meant that the i ssues were
not properly the subject of the |ast appeal, not that M.
Hi t chcock could not raise these issues in this forum

E. Conclusion to Argunent

For the reasons discussed above, M. Hitchcock was not

procedurally barred from raising any claim in postconviction.
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The | ower court erred in denying M. Hitchcock relief based on
procedural bars that do not and cannot exist. By doing so, the
| ower court denied M. Hitchcock a fair postconviction
proceeding and left in place very serious constitutional
deprivations. If this Court does not grant full relief on the
argunments below, this Court should grant M. Hitchcock a new

post convi cti on hearing.

ARGUMENT 1 |
THE LONER COURT ERRED | N DENYI NG RELI EF ON
CLAIM | OF MR HTCHCOCK'S MOTION FOR

POSTCONVI CTI ON THUS VI OLATI NG MR.
HI TCHCOCK' S FI FTH, SI XTH, El GHTH AND
FOURTEENTH AMENDMENT RI GHTS UNDER THE UNI TED
STATES CONSTI TUTI ON.

M. Hitchcock’s trial counsel were ineffective for failing
to object to the adm ssion of testinony from the victims
sister, Deborah Lynn Driggers, concerning alleged threats that
M. Hitchcock made to both her and the victim This Court should
reverse.

At M. Hitchcock’s 1996 resentencing the State called
Deborah Lynn Driggers as a wtness and elicited grossly
prejudicial testinony. Ms. Driggers testified that at sone
poi nt she and her sister confronted M. Hitchcock about the
“things” WM. Htchcock was allegedly doing with Cynthia

Driggers. (1996 VOL. VI R 133). According to Deborah Lynn

Driggers, M. Hitchcock responded that he would “rape and kill
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Cynthia Driggers and Deborah Lynn Driggers.” (1996 VOL. VI R
133).

The State then elicited from Deborah Lynn Driggers that
because of the alleged threat, she was scared, and that based on
her assunption, the victimwas scared as well (1996 VOL. VI R
134). Ms. Driggers based this assunption on a conversation that
al l egedly took place between herself and the victimthe night
before the events in question. M. Driggers also told the jury,
that on the night before the events in question, she and the
victimallegedly had a conversation and Deborah told the victim
that they had to tell her nother (1996 VOL. VI R 134). The
State did not establish that M. Hitchcock was present when this
conversation allegedly took place.

M. Hitchcock’s counsel made no contenporaneous objection
to this testinony despite the fact that this evidence was far
greater in scope then what the State said Ms. Driggers would be
testifying to when the court overruled the defense’ s objection

to the State’s opening statenment. See (1996 VOL. VI R 82).

The | ower court’s order denied this claim It found that
there was no | egal basis to object to the testinony of Deborah
Lynn Driggers as it was adm ssible to establish that the nurder
was commtted during the comm ssion of a sexual battery because

a sexual battery may occur when the offender coerces victimto
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submt by threatening to retaliate against the victim or any
ot her person (VOL. XII PCR. 1120). The lower court found no
requi renent that the threats had to be made on the exact date of
the crime to be adm ssible (VOL. XII PCR 1120).

The |lower court also found this testimony relevant to
whet her the nmurder was hei nous, atrocious and cruel and cited a
case in which threats nade two days before the nurder justified
a finding of the HAC aggravating factor. (VOL. XIl PCR 1120)
The |ower court then concluded that the failure of defense
counsel to object was neither deficient nor prejudicial. (VOL.
X'l PCR 1121).

The | ower court shoul d have granted relief on Claiml of M.
Hi tchcock’s Mbti on. Relief was supported by the trial
transcripts, the hearing and, the argunments nmade in the notion
and witten closing argunent. At the evidentiary hearing, the
State offered no evidence which refuted this claim and M.
Hitchcock’s prior counsel offered no explanation for their
i neffectiveness. The State had the opportunity to address
whet her counsel’s failure to object was strategy and failed to
do so. Accordingly, counsel’s ineffectiveness which was
mani fested in the record remai ned unjustified and apparent.

The testimony was unfairly prejudicial, inproper character
evidence, immterial and irrelevant, and a non-statutory

aggravat or. See Hitchcock v. State, 631 So. 2d 859, 861-62
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(Fla. 1996). Resent enci ng counsel was ineffective for failing
to object to this damaging and inadm ssible testinmony and for
failing to nmove for a mstrial to protect James Hitchcock’s
right to a fair penalty phase.

None of the testinony concerning Janes Hitchcock’s all eged
threats towards Deborah Lynn Driggers was adm ssible to prove
the witness elinination aggravator or to prove the circumnmstances
of the crinme. Moreover, the |ower court sinply failed to nmake
a distinction between threats made to Deborah and threats made
to the victim Ms. Driggers clearly was not elimnated. The
crime for which the State sought the death penalty according the
State’s indictnment was commtted on July 31, 1976. The State
may have been within bounds to put forth a theory of witness
elimnation in relation to July 31, 1976. The State may al so
have been within bounds to discuss the circunmstances of the
crime that occurred on July 31, 1976. When, however, the State,
elicited testinmony of alleged threats prior to July 31, 1976,
and “i nappropriate things” prior to July 31, 1976, the State was
nerely attenpting to obtain a death sentence based on the
percei ved character of James Hitchcock and not the nature of the
crime for which he faced the death penalty.

The testinmony by Deborah Lynn Driggers concerning alleged
threats and “inappropriate things” that Janes Hitchcock had

all egedly engaged in with Cynthia Driggers prior to her death
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greatly prejudiced Janmes Hitchcock in a number of ways.
Forenmost, the testinmony of alleged previous “inappropriate
t hi ngs” between M. Hitchcock and Cynthia Driggers caused the
jury to consider non-statutory aggravation instead of deciding
whet her the State met its burden of proving any of the statutory
aggravators at issue and whether the aggravators outwei ghed the
numerous mtigating factors offered by James Hitchcock.

Resent encing counsel’s failure to object to Deborah Lynn
Driggers’ testinony and nove for a mstrial fell below the
standard of reasonable performance of an attorney in a death
phase. Because of this failure, the jury considered a nunmber
of unrelated all eged acts and statenments of James Hitchcock and
the alleged subjective fears of Deborah Lynn Driggers. Thi s
prejudi ced Janes Hitchcock and seriously underm nes the
confidence in Janmes Hitchcock’s sentence of death.

In Strickland v. Washi ngton, 466 U. S. 668 (1984), the United
States Supreme Court held that counsel has a “duty to bring to
bear such skill and know edge as wll render the trial a
reliabl e adversarial testing process.” Strickland, 466 U.S. at
668. To establish ineffective assistance of counsel Strickland
requires a show ng of (1) unreasonabl e attorney performnce, and

(2) prejudice. ld. M. Hitchcock proved both and the | ower

court failed to grant M. Hitchcock the relief that was
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justified. Accordingly, this Court should reverse.

ARGUNVENT I ||
THE LONER COURT ERRED | N DENYI NG RELI EF ON
CLAIM Il OF MR H TCHCOCK S MOTION FOR

POSTCONVI CTI ON  DENYI NG HI'S FIFTH, SIXTH,
El GHTH, AND FOURTEENTH AMENDMENT RI GHTS
UNDER THE UNI TED STATES CONSTI TUTI ON

The performance of counsel at the 1977 guilt phase was both
deficient and prejudicial. M. Hitchcock was denied the right
to effective counsel under the Sixth and Fourteenth Amendnments
and sought a remedy for this in ClaimlIll of his postconviction
noti on.

The | ower court found that this claim as related to the
1977 quilt phase was procedurally barred for the reasons set
forth by the court under Claimll. (VOL. Xl PCR. 1122). The
court again failed to address the argunents M. Hitchcock nade
at the hearing and in witten closing regarding the procedural
ri peness of this claim (VOL. XII PCR 1122)

M. Hitchcock again submts, for the reasons stated in
Argument | of this brief, he was not procedurally barred from
raising this claim The | ower court’s erroneous procedural bar
prevented M. Hitchcock from receiving relief from the
constitutional violations that occurred at his 1977 guilt phase.

The court failed to address the deprivation of effective
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counsel that was so apparent in the record and unrefuted at the
hearing. This Court shoul d reverse.

A. 1977 Counsel Was Ineffective During Investigation
Preparation, and Questioning of Wtnesses.

M. Hitchcock’s 1977 trial counsel was ineffective. Mor e
than just failing to subject the State’' s case to neani ngful
adversarial testing, trial counsel conmtted egregi ous bl unders
and m ssteps that ultimately ensured that James Hitchcock would
be convicted of a crinme he did not conmt. Today, because of
his 1977 trial counsel’s ineffectiveness, Janmes Hitchcock
remai ns on Death Row.

At the evidentiary hearing, 1977 trial counsel could not
provide an explanation for his ineffectiveness. While 1977
counsel claimed a |lack of nmenory, it was apparent that there
coul d be no explanation for the ineffectiveness that so i nfected
the trial and manifested itself in the record. Such bl at ant
di sregard for the adm ssion of inproper and highly prejudicial
evi dence cannot now be explained or justified by strategy.

It was apparent from the 1977 trial record that tria
counsel did not adequately inform M. Hi tchcock of possible
trial strategies and discuss possible defenses. Trial counse
clearly did not seek the input of M. Htchcock as to what
wi tnesses would be called at trial and what questions w tnesses

woul d be asked. Had adequate consultation with Janmes Hitchcock
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occurred, trial counsel would have avoi ded openi ng the door to
the highly prejudicial testinony on Janmes Hitchcock’s reputation
for violence in the community. This was not a case where during
cross exam nati on defense counsel becanme caught up in the nonment
and asked one too many questions. This was far worse - - here
trial counsel called defense wtnesses and inexplicably
proceeded to open the door to the very danmaging rebuttal
testinmony by State w tnesses.

Trial counsel called Roy L. Carpenter (1977 VOL. |V R 723-
726). After establishing that M. Carpenter knew M. Hitchcock
for “several weeks before the unfortunate accident,” trial
counsel then welicited that the wtness encountered Janes
Hitchcock the day after the incident. (VOL. IV R 723).
According to M. Carpenter, M. Hitchcock tried to organize a
search party for Cynthia Driggers. (1977 VOL. IV R 725).

Considering that M. Hitchcock would take the stand and
testify that he in fact noved the body of Cynthia Driggers after
his brother Richard Hitchcock nmurdered her, this testinony had
the effect of falsely showing M. Hitchcock creating a ruse
search. Fromthere, trial counsel proceeded to open the door to
further bad character evidence by asking the foll ow ng questi on:
“Have you ever known the defendant to be, to commt any
vi ol ence?” To which M. Carpenter answered: “No, sir,

certainly haven’'t.” (1977 VOL. IV R 725).
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Trial counsel called Archie Sooter who testified that he
knew Janmes Hitchcock for “little over a year” and that they were
previ ously roonmates. (1977 vOL. IV R 730). The foll ow ng
testi nmony ensued:

Trial Counsel: During the period of time that you have
known the Defendant, have you ever known him to be
vi ol ent ?

Prosecutor: Objection, |eading question.

The Court: Sustai ned.

Trial Counsel: How would you describe the Defendant’s
character as far as violence or |ack of violence?
Archie Sooter: Calmand jovial. (1977 VOL. IV R 732)

*x * * * %

Trial Counsel: During the time that you have been
acquai nted with the Defendant, have you ever known him
to have what you call, a girlfriend?

Archie Sooter: Yes. (1977 VOL. IV R 733)

* * * * *

Trial Counsel: What was her nane, do you recall her
name?

Prosecutor: Objection, immterial and irrelevant.

The Court: Sustai ned:

Trial Counsel: Did you ever have occasion to see the
Def endant do any violence towards this girl?

Archi e Sooter: No.

Prosecutor: Objection, no predicate laid, immteri al
and irrelevant, repetitious.

The Court: It’s in, it wll stay in. (1977 VvOL. 1V
R 733).

ok ok % %

Trial counsel called further w tnesses: James Hitchcock’s
sisters Martha Hitchcock (Galloway) and Brenda Reed, Janes
Hitchcock’s nmother Loreen Galloway, Janes Ernest Hitchcock’s
br ot her, who was named Janes Harold Hitchcock, and Janmes Harold

Hitchcock’s wife, Fay Hitchcock. Trial counsel asked each
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wi tness whether they knew Janes E. Hitchcock to be violent.
(1977 VOL. IV R 737, 739, 740, 745, 747, 749). Inportantly,
trial counsel attenmpted to ask simlar questions about Richard
Hi tchcock’s propensity for violence, to which the State objected
and the trial court sustained the objections. (See 1977 IV VOL.
R 737, 740-41, 747, 750). Even if trial counsel did not
understand the concept of opening the door to bad character
evi dence, trial counsel should have known sonething was wrong
when the court sustained the objection to the same or simlar
guestions concerning Richard Hitchcock, but allowed himto ask
t he same questions concerning James Hitchcock.

After the State was able to exclude all the evidence
concerning Richard Hitchcock’s history of violence, sexual
abuse, reputation for violence, and specific acts of violence,
the State proceeded through the door that trial counsel had
opened. On rebuttal, the State recalled Judy Hitchcock, the
victims nmother. As to Janes Hitchcock’s reputation for truth
and veracity in the community, Judy Hitchcock responded: “It’'s
not very good.” (1977 VOL. V R 797).

Then the State, after the trial court overruled trial
counsel s objection to | ack of predicate and inproper character
evi dence, asked Judy Hitchcock: “Ma’am do you know what his
general reputation is for violence in the comunity?” Judy

Hi t chcock responded that “its not very good, either.” (1977 VOL.
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V R 798). On cross exam nation, trial counsel opened the door
even wi der when he attenpted to attack the credibility of Judy
Hi tchcock by asking her who she had talked to in form ng the
opi nion concerning Janes Hitchcock’s reputation for being a
violent person. Judy Hitchcock responded “Janmes Hitchcock
hi mself and the girl he used to live with Connie Reed.” (1977
VOL. V R 801).

The State asked Judy Hitchcock if James Hitchcock had tal ked
to her about his own reputation for violence. (1977 VOL. V R
806). Over defense objections Judy Hitchcock stated answered:

He told ne on the | ast day that [Connie Reed and Janes

Hi t chcock] worked together before [Connie Reed] |eft

to go to Tennessee, they were picking fruit and she

deci ded she did n't want to pick fruit any nore, and

he got angry with her and he grabbed her around her

throat and started choking her and then threw her

down. (1977 vOL. V R 807).

Trial counsel continued to elicit danmaging testinony on
rebuttal re-cross exam nation by asking if Judy Hitchcock knew
whet her Conni e Reed was hurt during that incident. (1977 VOL.
V R 805). This had the effect of conceding the fact that an
i nci dent had occurred, and all owed Judy Hitchcock to answer that
Connie Reed “didn’'t have any broken bones or anything, but she
did have marks on her neck. . . .[s]he showed ne those” and for
the State to elicit that the marks were “black and blue.” (1977

VOL. VR 805). The trial court at this point did sustain an

objection as to what Connie Reed told Judy Hitchcock. (1977
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VOL. V R 805).

The State then called Richard Hitchcock in rebuttal and
asked him what James Hitchcock’s reputation for truth and
veracity in Wnter Garden and in the entire State of Arkansas.
Ri chard Hitchcock stated it was “not very good.” (1977 VOL. V R
812). The State asked Richard Hitchcock, “Sir his general

reputation in the Wnter Garden conmmunity for violence, do you

know what that reputation was?” Unr esponsi vely and w thout
objection Richard Hitchcock replied, “I just, for nental
aggravation | have seen that.” (1977 VOL. V R 814). The trial

court itself interjected and told Richard Hitchcock “just yes or
no,” to which Richard Hitchcock responded: “Not really, no.”
(1977 VOL. V R 814).

The State nmoved on to James Hitchcock’ s general reputation
for violence or non-violence in the “Arkansas community”.
Richard Hitchcock went on to say that James Hitchcock’s
reputation for violence or non-violence in the “Arkansas
community” was “that he stayed in trouble all the tine.” (1977
VOL. VR 814). Trial counsel failed to nove for the voir dire
of Richard Hitchcock, outside of the presence of the jury, on
the basis of his know edge of James Hitchcock’s reputation in

the community prior to this inproper testinony.

Trial counsel then asked Richard with whom he had di scussed

-29-



Janmes Hitchcock’s reputation. Richard Hitchcock responded t hat
he di scussed Janmes Hitchcock’s reputation for truth and honesty
with Robert Joe Coy, his enployer, and with other people |ater
named as James Allen, Juanita Allen, and nanmes that allegedly
slipped Richard Hitchcock’s m nd. According to Richard
Hi tchcock, “everybody would have sonmething nasty to say about
him” (1977 VOL. V R 817). Counsel did not nove to strike
ei ther this unresponsive testinony or all the prior testinony of
Ri chard Hitchcock even though it was now apparent that Richard
Hi t chcock had no i dea of James Hitchcock’s reputation for truth
and veracity or violence in the community.

Trial counsel next called Connie Reed to testify that it was
true that James Hitchcock choked her when they were picking
fruit and that he “pushed [her] off the bucket and he got on top
of [her], put his hands around ny throat and started to hit
[her].” Trial counsel attenpted to m nim ze the choking in that
Conni e Reed was not hurt, however, Connie Reed then reenacted
the choking for the jury and described how allegedly Janmes
Hi tchcock reached back to hit her while sitting on top of her
chest. (1977 VOL. VR 828). The State was then able to elicit
t hat she and Janes Hitchcock stopped living together after the
pur ported incident. Trial counsel, near the conclusion of
this redirect, asked Connie Reed “. . . What do you consider

your current relationship to be with [Janmes Hitchcock]?” \When
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Conni e Reed apparently had difficulty answering the question
trial counsel asked: “Well, he is in jail, but wunder the
circunst ances, what would you say your current relationship is
with hinm?” (enphasis added) (1977 VOL V R 830). This had the
effect of showing that trial counsel’s own Client was so
dangerous that he was in jail. I mportantly, during the guilt
phase of the trial, where James Hitchcock was presuned i nnocent
under the United States Constitution, trial counsel created the
inpression with the jury that he was not presunmed innocent
ot herwi se he would not be in jail. This was all brought to the
attention of the jury by the one person in the courtroomwho had
a duty to defend Janes Hitchcock, his trial counsel.

Trial counsel, after having personally made it possible for
the State to introduce all of the inproper character evidence
di scussed above, did not recall James Hitchcock to refute the
character evidence and testimony of Judy Hitchcock and Richard
Hi t chcock.

Trial counsel, having had only brief encounters with Janes
Hi t chcock prior to Janes Hitchcock’s direct exam nation, did not
adequately prepare Janes Hitchcock on how to properly and
honestly avoid damagi ng statenents while on the w tness stand.
Specifically, trial counsel should have discussed the facts of
the case and then carefully crafted his questions to avoid

hurting his own client.
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The responsibility and fault for the jury hearing the bad
character evidence about Janmes Hitchcock was clearly the fault
of trial counsel. Trial counsel opened the door for the
adm ssion of extrenmely damagi ng testinony that would not have
been adm ssible if counsel had been effective. Directly and
affirmatively allow ng the introduction of horrible character
evi dence and specific bad acts was certainly unreasonable. The
prejudi ce was overwhel m ng because the jury was able to consider
t he otherw se i nadm ssi bl e bad acts and character which assured

M. Hitchcock’s wongful conviction.

B. The Failure to Seek the Adm ssion of the Sim |l ar Fact
Evi dence about Richard Hi tchcock’s Sexual Attacks and
Choki ng.

Trial Counsel was ineffective for failing to present the
avail able simlar fact evidence of Richard Hitchcock’s violent
sexual attacks, sexual possessiveness and choking. Ri chard
Hitchcock saw the victim as his sexual property and became
enraged and choked the victim just as he had done to his
sisters. Counsel should have investigated Richard Hitchcock and
then presented the testinmony about Richard’'s attacks under a
simlar fact theory of adm ssibility. Martha Hitchcock Gall oway
and Brenda Reed testified at both the 1977 trial and at the
hearing at issue. Wth proper investigation and argunent, the
testinmony that these wi tnesses provided at the hearing bel ow

could have been presented to the jury in 1977. Had t hat
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occurred, Janes Hitchcock would not have been convicted of a
crime that he did not conmt.

I n Janes Hitchcock’s original appeal, M. Hitchcock raised
the issue that the trial court inproperly limted his right to
exam ne witnesses. This Court held that the person seeking the
adm ttance of evidence has the burden of showing its
adm ssibility. Hitchcock v. State, 413 So. 2d 741, 743, (Fl a.
1982) The burden of showing the adm ssibility of the evidence
regarding Richard Hi tchcock, and ultimtely that there was a
reasonabl e doubt, was that of M. Hitchcock’s trial counsel

In James Hitchcock’s original direct appeal, appellate
counsel argued that:

The trial <court inproperly restricted Appellant’s

presentation of evidence concerning the comm ssion of

the all eged offense by anot her person, and concerning

t he i npeachnent of a key prosecution w tness, thereby

denying Appellant the right to a fair trial, and the

right to present evidence in his behalf, as guaranteed

by the Florida and United States Constitutions.

1982 Initial Brief of Appellant pg. 8.

This Court denied this claim Hitchcock v. State, 413 So.
2d 741, 743, (Fla. 1982). This claim was based on the trial
court continually sustaining objections to trial counsel’s
attempts to elicit Richard Htchcock’s reputation in the
community for violence. (See 1977 VOL. IV R 737, 740-41, 747,
750) . Counsel never approached the bench and argued why this

testi nony was adm ssible, so from the bare transcript it was
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under st andabl e how the Court could have ruled this way.

This Court held that the specific acts of Richard Hitchcock
wer e properly excluded because “it could have only been rel evant
to show Richard Hitchcock’s alleged bad acts and violent
propensities and, thus was properly excluded for inpeachment
purposes.” Id. at 743-44. Certainly the trial court and this
Court did not know about Richard Hitchcock’s sexual
possessi veness and his choking the females in his famly, just
as he did to the victimin this case. The facts about Richard
wer e unknown because trial counsel never investigated Richard in
order to put forth a proper theory of adm ssibility.

Most inportantly, this Court stated what any trial attorney
shoul d know. “The person seeking adm ssion of testinony nust
denonstrate why sought-after testinony is relevant.” See Haager

v. State, 83 Fla. 41, 90 So. 812 (1922). Hi t chcock has
presented nothing to show that he nmade a clear offer of proof
which would overconme the state’s objections.” |Id. The
responsibility for denonstrating that any evidence regarding
Ri chard Hitchcock was relevant was that of trial counsel and
trial counsel alone. On this account trial counsel failed
m serabl y.

Had trial counsel conducted an adequate investigation and

made a proper argunent to the trial court, the trial court woul d
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have adm tted the evidence. |If not, this Court would not have
been able to dism ss appell ate counsel’s argunment because there
woul d have been a full record showing why this evidence was
adm ssi bl e.

Through an adequate i nvestigation, trial counsel woul d have
di scovered the circunstances under which Richard Hitchcock’s
acts of sexual and other physical violence took place. After a
proper investigation it would have been apparent; rather than a
nunmber of individualized sexual and physical attacks, Richard
Hitchcock engaged in a clear pattern of seeing young, often
prepubescent and pubescent, femal es as his sexual property, with
whom only he had the right to have sexual relations. Richard
Hi tchcock would then become physically violent when, correctly
or incorrectly, he perceived that these females were show ng
interest in another nale. The reason for these acts of viol ence
was that Richard Hitchcock was jealous and viewed the young
females in his famly as his, and his alone, to do what he
wanted to sexually. Richard Hitchcock woul d choke these young
wormren when he was dissatisfied or angry.

Thi s was preci sely what happened to the victimin this case.
VWhen Richard Hitchcock came upon Cynthia Driggers and James
Hitchcock in bed after a sexual situation, Richard Hitchcock
became enraged and choked Cynthia Driggers to death. As the

evidentiary hearing showed, Richard Hitchcock’s nodus operandi
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was to choke when he thought that the fenmale nmenbers of his
famly were noving outside his sexual possession.

For the jury to have heard this probative evidence trial
counsel would have had to reasonably perfornmed the duties of

trial counsel in a case where the State was seeking the death

penal ty. First, trial counsel should have spoken to Martha
Gal | oway, Brenda Reed and James Hitchcock’s other famly
menbers. Had trial counsel asked proper questions, these

witnesses would have told trial counsel about Richard
Hi t chcock’ s possessiveness of the young girls in his famly and
his use of violence as a neans of controlling their sexua
interests and to ensure that they did not tell Richard
Hitchcock’s dark secrets. Second, trial counsel, having the
burden of showing relevance and adm ssibility, should have

argued on the record exactly why this evidence was adm ssi bl e.

Trial counsel’s unreasonabl e performance greatly prejudiced
M. Hitchcock. Because of trial <counsel’s unreasonable
performance the jury that found James Hitchcock guilty never
heard substantial conpetent evidence of Richard Hitchcock’s
nmotive for the murder of Cynthia Driggers. Because of tri al
counsel s unreasonabl e performance, Richard Hitchcock’s notive
and bias in testifying against his brother was also never

exposed to the jury, nor was his nodus operandi of choking.
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There was a reasonable probability that had trial counsel
presented these available simlar fact witnesses the outcone of
the trial woul d have been different and James Hitchcock, who was
i nnocent, woul d have been found not guilty.

Martha Hitchcock Gall oway is James and Richard Hitchcock’s
sister. Her testinony at the evidentiary heari ng showed what the
jury should have heard in 1977 and why that testinony was
adm ssi ble. Richard Hitchcock, the true perpetrator of the crine
at issue in this case, was ol der than James E. Hitchcock and the
second ol dest nale. Ms. Galloway testified wth great
fortitude and courage at this hearing about Richard’ s violent
sexual possessiveness and attacks. While she was not a
reluctant witness, Ms. Galloway had to confront the denons from
her past, and one denon in particular, Richard, so that the
| omer court could hear the truth.

The truth was what the |lower court heard. Ms. Galloway’s
testinmony did nore than sinply recount the evil acts and deeds
that Richard commtted. Ms. Galloway’ s testinony was part of
the greater picture of this case that was not heard by the jury
t hat convicted Janmes Hitchcock. The fault for this lies with
1977 trial counsel who never presented the argunent which woul d
have allowed the jury to hear simlar fact evidence concerning
Ri chard Hitchcock. To the extent that defense counsel did not

have this information this <constituted newy discovered
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evi dence.

At this wevidentiary hearing, after detailing the age
relati onship between M. Hitchcock and his siblings, Ms.
Gal | oway descri bed a nunmber of detail ed attacks nade by Ri chard.
Ms. Galloway testified how as a young girl of about eight
years of age until she was seventeen, Richard Hitchcock touched
her sexually. (VOL. VI PCR. 144). The sexual attacks by
Ri chard brought not just the violation of young Martha but al so
brui ses around her throat and all over her body. Even famly
menbers could not stop the sexual violence; as Ms. Galloway
described, one tine Richard “threw [another sister] plunmb
t hrough a wi ndow when that sister tried to get Richard away
fromMs. @Glloway. (VOL. VI PCR 145). Resistance to Richard' s
sexual violence and violent attacks only resulted in bruises
around her throat and on her body. (VOL. VI PCR 146).

Ms. Galloway continued on to painfully describe Richard’'s
reaction to her futile resistance. Richard enjoyed it and “[i]t
woul dn’t phase Richard a bit to take, just knock one of us plunb
across the room Richard was so obsessed with sex.” (VOL. VI
PCR. 146). Richard did not stop with just sexually and
physically attacking his sister, he also forced Ms. Gall oway
and her sister to stand and watch as he tried to make two
children have sex in front of them (VOL. VI PCR. 146). \hen

Ms. Gall oway and her sister did not want to watch Richard would
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whip them (VOL. VI PCR. 146).

Even a sinple answer of no or telling Richard to get away
from her could cause Richard to choke Ms. Galloway, but when
Ri chard suspected that Ms. Galloway may have as a young woman
been interested in boys of her own age, Richard also became
vi ol ent. (vOL. VI PCR. 147). Ms. Galloway recounted at
hearing, “[t]hat wasn’'t all owed. That made [Richard] real
violent if you nmessed with anybody else.” (VOL. VI PCR. 147)
Merely “going to date sonmebody” brought about a beating with a
switch that drew bl ood fromyoung Ms. Galloway’s |legs. (VOL. VI
PCR. 147).

After years of violent sexual attacks by Richard, Ms.
Gal |l oway married and was able to live away fromRi chard. Richard
did not like that Ms. Galloway married. (VOL. VI PCR 147).
Even after marriage and |eaving her childhood honme, Richard
Hi t chcock managed one | ast attack on Ms. Galloway, though Ms.
Gal l owmay was married and just seventeen years of age. As Ms.
Gal | oway described it, she was sinply going to see her nother.
(VOL. VI PCR. 157) Wile Ms. Glloway nay have t hought Ri chard
had changed, he had not. (VOL. VI PCR 157). It was this [|ast
and final rape that was for Ms. Galloway the worst and during
whi ch Richard al nost choked her to death. (VOL. VI PCR. 157).

Ms. Galloway described one |last encounter with Richard

before his death. (VOL. VI PCR 157). This, however, served to
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add credibility to the account of Ms. Galloway because she
certainly could have contrived an encounter with Richard after
the rmurder where Richard adnmtted to killing Cynthia Driggers.
| nstead she nerely canme to court and told the truth which the
jury that convicted M. Hitchcock was denied. That truth was
that Richard Hitchcock was a viol ent sexual predator who vi ewed
t he young wonmen of his famly as his sexual property - - to be
t aken when he, Richard, wanted, and to be dealt with violently
when interested in other nen.

Ms. Galloway’'s testinony about Richard would have been
avai l able had 1977 trial counsel taken the time to fully
i nvestigate and develop a theory of defense. Moreover, after
interviewing Martha Gall oway about Richard Hitchcock, defense
counsel then should have presented a coherent theory of
adm ssibility to the 1977 trial court so that the court could
have properly decided the issue of the adm ssibility of the
evi dence concerning Richard s relationship with the wonmen in the
fam ly.

Richard also sexually and violently attacked Brenda
Hitchcock Reed, the youngest nenber of the Hitchcock famly.
Ri chard repeatedly sexually abused Ms. Reed as he did Ms.
Gal | ownay. (vOL. VI PCR. 181). While Ms. Reed did not find
Ri chard possessive, (VOL. VI PCR 181), havi ng not paid much

attention to Richard's jeal ousy about the wonen in the famly,
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(vOL. VI PCR 181), M. Reed |acked the sophistication and
conprehensi on of her older sisters, Martha Gall oway and Wanda
Green. She did, however, renenber that Richard sl apped her and
woul d hol d her down to acconplish his sexual abuse (VOL. VI PCR.
180) .

The | ower court should al so have considered the testinony
of Wanda Green and Judy Ganbale under this claim \Wiile their
testi mony was newl y di scovered evidence it al so | ends support to
the credibility and probity of the accounts of Richard’ s acts
and woul d be available at a newtrial. Though not presented to
the jury that convicted Janes Hitchcock, this was also simlar
fact evidence. Richard would see the wonmen of his famly as his
sexual property. When these woman were interested or appeared
to be engaged in sexuality apart fromRi chard, as Ms. Gall oway
di d when she married, Richard would choke.

Ri chard Hitchcock’s history of sexual violence and choking
went beyond nmere bad acts and propensity. Rather, this evidence
woul d have shown that Richard Hitchcock’s viol ent possessi veness
of the young wonmen in his famly and his use of violence as a
means of controlling these young girls was the notive behind
Ri chard Hitchcock’s murder of Cynthia Driggers. Simlar fact
evi dence was adm ssible to show Richard Hitchcock’s notive for
the nurder and to show his bias in testifying against James

Hi tchcock. Florida | aw supports the adm ssion of simlar fact

-41-



evi dence even when it reveals the existence of another crine.
See Duckett v. State, 568 So. 2d 891 (Fla. 1990)(finding that an
accused police officer’s tendency to pick up young, petite wonen
and make passes at themwhile in his patrol car at night and on
duty was adm ssi ble under the circunstances of the case). See
also Crunp v. State, 622 So.2d 963, 967 (1993) (under the
Wlliams rule, simlar fact evidence is generally adm ssible,
even though it reveals the comm ssion of another crinme, as |ong
as the evidence is "relevant to prove a material fact in issue,
such as proof of notive, opportunity, intent, preparation, plan,
know edge, identity, or absence of m stake or accident”).

Had defense counsel devel oped and presented the evidence
concerning Richard Hitchcock, the jury would have had the
corroboration needed to believe Janmes Hitchcock. Wth this
evidence the jury would have seen that, just as with Mrtha
Gal |l oway, Richard saw the victimin this case as his sexual
property and when she became engaged in a sexual encounter with
James Hi tchcock, Richard becane enraged and choked her to death.

There was a reasonable probability that had trial counsel
presented the avail able witnesses to Richard Hitchcock’s notive
for the nmurder, his notive and bias for testifying against his
brot her and his nodus operandi of choking, the outcone of the

trial would have been different and Janes Hitchcock who was
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i nnocent woul d have been found not guilty.

The prejudice did not end with the 1977 guilty verdict.
Janmes Hitchcock was prejudiced by his original trial counsel’s
unreasonabl e performance at the resentencing because the State
used the “facts” as established during the 1977 trial phase and
the tainted conviction that would not have occurred if Janes
Hitchcock had effective counsel at that tinme. In sum Janes
Hi tchcock’ s death sentence was the fruit of the poisonous guilt
phase.

The | ower court found a procedural bar in this case were no
such procedural bar existed. The finding of a procedural bar to
consideration of the trial testinony allowed the | ower court to
abdicate its duty to renedy the denial of effective counsel that
M. Hitchcock suffered.

To establish ineffective assi stance of counsel Strickl and

requires a show ng of (1) unreasonabl e attorney performnce, and

(2) prejudice. 1d. Here, unrefuted by the State, M. Hitchcock

proved both. Accordingly, the |lower court should have granted
M. Htchcock a new trial. Based on these instances of
i neffectiveness and the cumul ative effect of the error in this
case, this Court should reverse.

ARGUMENT |V
THE LOWER COURT ERRED |IN DENYING M
Hl TCHCOCK' S CLAIMS THAT HI S SI XTH AMENDMENT
RIGHT TO COUNSEL WAS VI OLATED BECAUSE
RESENTENCI NG COUNSEL WERE | NEFFECTI VE FOR
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FAI LI NG TO PRESENT AVAI LABLE MENTAL
M TIGATION EVIDENCE AND IN FAILING TO
CONDUCT THE RESENTENCI NG PROCEDURE IN A
REASONABLY PROFESSI ONAL MANNER. THI S
VI OLATED MR. HI TCHCOCK' S RI GHTS UNDER THE
FI FTH, SI XTH, El GHTH AND FOURTEENTH
ANMENDMENTS
(A) Failure to Present Statutory Mental Mtigators
The sentencing court found and wei ghed only one statutory
mtigator — the age of the defendant at the tinme of the offense.
(1996 Vol. XVI R 114) The | ower court also found non-statutory
mental mtigating circunstances that M. Hitchcock: (1) Was
under the influence of alcohol and marijuana during the
comm ssion of the crime;, (2) Had suffered from life 1|ong
personality difficulties which influenced himat the tinme of the
offense; and (3) Committed the offense as a result of an
unpl anned i npul sive act. (1996 Vol. XVI R 114) The sentencing
court gave each of those non-statutory nental mtigating
circunstances “very little weight.” (1996 Vol. XVl R. 114)
Def ense counsel did not present or argue, at either the
resentencing jury proceeding or the Spencer hearing, the
exi stence of statutory nmental health mtigators under Florida
Statute 921.141(7)(b) “that the capital felony was comm tted
whi | e the def endant was under the influence of extrenme nental or
enotional disturbance” or 921.141(7)(f) that “the capacity of

t he defendant to appreciate the crimnality of his conduct or to

conform his conduct to the requirenents of the law was
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substantially inmpaired.”

Because counsel did not present or argue the existence of
the two statutory mental mtigators, this Court did not consider
them on the direct appeal. See Hitchcock, 785 So.2d at 639
640. Consequently, the statutory nental mtigators were not a
conponent of this Court’s mandatory de-novo proportionality
anal ysi s.

In claim VI of M. Hitchcock’s Second Anended Motion to
Vacat e Judgnment of Conviction and Sentence, he raised a cl ai mof
i neffectiveness of counsel based wupon failure to present
evi dence concerning the existence of the two statutory nental
mtigators . (Vol. X PCR 599). The | ower court denied this
claim stating “this Court di sagrees that Dr . Toomer’ s
presentation was i nadequate, or that the evidence presented at
the evidentiary hearing establishes that counsel’s perfornmance
was deficient or prejudicial in this regard.” (Vol. X1 PCR
1126).

The | ower court erred by failing to consider substantia
evidence at the evidentiary hearing and in the resentencing
record showing the failure of resentencing counsel to properly
i nvestigate and present evidence to establish the existence of
the two statutory nmental mtigators. Under Stephens v. State
this is a mxed question of law and fact requiring de-novo

review by this Court.
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The ineffectiveness of M. Hitchcock’s resentenci ng counsel
began during the pre-trial period. Counsel waited until it was
too late in the proceedings to retain an appropriate menta
health expert and |ost the opportunity for a meaningful and
conplete presentation of the available nental mnmitigation
evi dence. Specifically, def ense  expert Dr . Tooner, a
psychol ogi st, was not retained until August 13, 1996, a nere
three weeks prior to the schedul ed Septenber 6, 1996, trial.
(1996 R 66) On August 13, 1996, the State filed a motion
demandi ng di scl osure under Florida Rule of Crim nal Procedure
3.202, which requires the defense to give notice, not less than
20 days before trial, of intent to present expert testinony of
mental mtigation and requires a statenent of particulars
listing the statutory and non-statutory nental mtigating
circunmst ances t he defendant expects to establish. At the August
13, 1996, hearing on the state’s notion, M. Hitchcock’s
resentencing counsel made the follow ng representations to the
court:

MS. CASHVAN: What |1’'ve laid out in the notion is that
| have retained an expert. That expert has agreed to

be available to testify - - if he should find non-
statutory mtigation - - the week of Septenmber 9. |
have not been - - that expert cannot evaluate M.
Hi tchcock until August 20. | indicate in my notion he
will interview my client on August 20.

There are a nunber of other things he needs to do
in addition to tal k and docunents to review. And that
he expects to be able to give nme an answer on or about
August 24. | woul d ask that the court allow nme at that
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time to informthe state whether I will be using this
expert or not. It’s absolutely inpossible for ne to
gi ve notice any sooner because the evaluati on won't be
done and the work won’t be done.

(1996 Vol V R 67).

M5. CASHVAN. We're having an evaluation done by

anot her expert. It is our intention to not call Dr.
McMan who did previous evaluations and who testified
previously in the penalty phase. W will not be using
her .

(1996 Vol. V R 67).

MS. CASHMVAN: We have used Dr. Betty McMan in the past.
There are strategic reasons for not using her again,
reasons which are not sonething | can be forced to
divul ge to the state, reasons that-reasons that have
nothing to do with the state’s preparati on.

We have done everything we can to get an expert
who i s avail abl e Sept enber the 9'", who, on such short
notice , is to do an evaluation for purposes of a
penalty phase. W are using all due diligence to
prepare this case and to conply with the tine
constraints. We have done everything we can to notify
the court of where we're at in terns of the expert and
what dates we expect to conply.

(1996 Vol. V R 70). (enphasis added)

The Court gave the defense until August 24, 1996, to provide
t he necessary notice. It is readily apparent from the above
representations that M. Hitchcock’s resentenci ng counsel was
not properly prepared to proceed with the September 9, 1996
resentencing. A nere three weeks prior to trial, counsel had no
i dea what nmental mtigation evidence would be presented. This
was bel ow the | evel of preparation and i nvestigation required of

counsel in a death penalty case.
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At  the evidentiary hearing, \Y/ g Hi tchcock’ s other
resentencing counsel, Kelly Sins, addressed the inportance of
timely pre-trial preparation in death penalty cases regarding
mental mtigation:

Q And this nmeeting, as you outlined, where the nmental
mtigation aspect would be discussed in the fashion
you descri bed, how far in advance of a penalty phase
proceedi ng was such - - would such a neeting take
pl ace.

A. In the course of a normal case you would start
tal king about mtigation from the tine we were
appoi nted before the guilt phase. And as mtigation
was built these things would be addressed. M ss
Cashman, specifically, for nost of the tinme that | was
at the PD office was the chief of special defense. And
she was al ways exceptional at addressing issues wth
pl enty of time before trial. She was never |ike |I was,
sonetimes get there couple of weeks before hand and
say hey, | need all this and put everybody behind the
eightball while |I scranmbled around to try and get all
the information | needed to get and all the experts |
needed. M s Cashman was never |ike that, she was very
t hor ough and al ways prepared, so.

In M. Hitchcock’s case things were a little bit
di fferent because | think generally there would have
been a shorter time frame just based on what the
Suprenme Court had told us to do and how quickly to do
it. But I don’t renmenber what the tinme frames were now
on the ninety six case.

Q Assum ng that the mandate in the case came down and
the resentencing procedure was set several nonths
after when would you, what would the normal procedure
be for such a neeting as you have described where
mental mtigation would be discussed in that type of
time frame.

A. At the first neeting we had as a special defense
unit after the mandate had been received, and we net
monthly. And if you had sone energency you could
al ways go to M. Durocher directly and talk about his
approval .
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Q And hiring an expert to do an evaluation within two
weeks or so of a resentencing procedure would not be
the typical procedure that Ms. Cashman woul d fol | ow?
A. | would think so.

Q You would think it would not be usual procedure?

A I think it would be typical procedure she would
use. Mss Cashman, like | said, was very good about
getting her work done right away and | would think

t hat she woul d have hired sonebody al nost i mredi ately.
(Vol. V. PCR 67,68). (Enphasis added)

Rat her than hiring a defense nental health expert *al nost
i medi ately,” as was the standard procedure as outlined in M.
Sinms’ testinony, M. Hitchcock’s resentencing counsel waited
until two weeks before trial to even schedule an eval uation of
M. Hitchcock. This was ineffective assistance of counsel. This
|ack of preparation and investigation led directly to an
i nadequate and inconplete presentation of statutory and non-
statutory nental mtigation evidence on M. Hitchcock’s behal f
at the resentencing jury procedure and the Spencer hearing.

Resent enci ng counsel’s notices of intent to present expert
testimony of nental mtigation further reveal the |lack of
pr epar ation. On the 26 th day of August, 1996, only 13 days
before trial, counsel filed a witten notice under rule 3.202
stating that the defense intended to present expert testinony of
ment al mtigation of “personality difficulties and self
i mprovenment”. (1996 R 812). August 30, 1996, counsel filed a

“suppl enental notice of intent to present expert testinony of
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mental mtigation”, this time stating an intent to present
evi dence of the “Defendant being under the influence of extrene
mental or enotional disturbance at the tine of the incident”, a
statutory nental mtigator. (1996 Vol XIV R 862, 863).

The second notice was filed because of what the defense
| earned during the state’s deposition of Dr. Toomer on August
29, 1996. Incredibly, defense counsel didn't know what nental
mtigators Dr. Tooner had found and actually nodified the scope
of mental mtigation during the deposition.

Q Now, let nme just say this and, Trish, you can

respond if you Ilike, | assune he wll not be
testifying as to the statutory mtigators since they
are not listed, am | correct in that assunption?

IVS. CASHVAN: | assume you are asking about under
extreme nmental or enotional disturbance?

MR. ASHTON: |I'm asking you if you are planning on
listing any testinony as to any of those? Trish, |’'m
asking you, not asking him Are you planning on
listing testinony to these matters? If not, | wll not

bot her asking him It wasn't in the notice so |I'm
assum ng you are not but-—

MS. CASHMAN: Doctor, do we have anything upon which
you could testify with regard to and taken one at a
time under extreme nental or enotional disturbance?
THE W TNESS : Yeah

Dr. Tooner Deposition p. 44

MR. ASHTON: We have a problemw th your notice.
MS. CASHMAN: My notice says - -

MR. ASHTON: Personality difficulties and self
i nprovenent ?
MS. CASHMAN: Ri ght.

MR. ASHTON: Okay.

MS. CASHMAN: Doesn’t say borderline personality
di sorder and doesn’t say statutory mitigation so.
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Jeff, | can’t tell you today |I’m going to argue
the statutory mtigator, I don’t know whether so
| can’t give you notice. | can’'t tell you that.

MR. ASHTON: The notice, the requirenent of the
notice is so that I know what he is going to be
called for. So you need to make a decision. That
is the purpose of the notice, what you are going
to call himfor. And at this point you said two
things and | have tal ked about both of those. If
you want to speak to him as to whether you want
to broaden that that is one thing but it’s not up
to himto broaden your notice. It’s up to you. So
| need to be able to rely on your notice. And now
we are going into DSM 4 diagnosis that are not
listed in your notice. So that is my problem
It’s not his fault.

s he not the one that is supposed to do the
notice. What are we going to do about this? | can
stop right now and when he cones down and | will
obj ect and make ny notion but we can’t just | eave
t hi s vague.

MS. CASHVAN: So far | don’t think he s tal ked
about anything, you know, there’'s a question
about the statutory mtigator and |’m going to
need to research it obviously and, you know, |

will give you notice if that cones up.

| know-Jeff, | think it’s obvious at thetine
| gave you the notice | didn't believe we had the
statutory mtigator. I don’t know whether we do

now i f there comes a tine that.

MR. ASHTON: This thing-if you want to speak to
himfor alittle while and determ ne that, that’s
fine but the point of me com ng down here with
the notice was so | could know what to ask him
about .

And at this pont you seemto be telling ne
that the notice doesn’t mean anything, you may
cone up with something else later on and |I don’t
think that is the purpose of the notice.

M5. CASHMAN: No that is not what | said.

MR. ASHTON: Do you want to take a few m nutes and
talk to him about the statutory mtigator? |
don’t have a problemif you do it now. | want to
know now so | don't walk away from here and
Monday come up with sonething new.
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MS. CASHMAN: To nmeke it clear, if | go back and

research the case |l aw and find out that |’ m going

to add under extrene nental or enotional

di sturbance at the time is there anything el se

that you would be testifying to with regard to

other than what you a have already told Jeff

today? Anything during your evaluation or the

records that you reviewed? |Is there any other

testinmony you would be giving in regard to that?

THE W TNESS: No, that’s basically it.

Dr. Toonmer Deposition p. 50-51. (enphasis added)

Resentencing counsel had no idea what nmental mtigation
evi dence she intended to present on M. Hitchcock’s behalf. It
is beneath the standard of care for defense counsel in a death
penalty case to be fornul ating what nmental mtigators to present
within 10 days of the penalty trial. These issues should have
been thoroughly investigated, decided, and discussed with the
Dr. Toonmer well in advance of the Septenmber 9, 1996,
resentenci ng procedure, and, indeed, before the state deposed
hi m

Def ense counsel’s i neffectiveness concerni ng t he
presentation of available nmental mtigation evidence was
mani fested in the lack of pre-trial preparation and cul m nated
at the Septenmber 9, 1996, resentencing jury procedure.
| ncredibly, after filing the August 30, 1996, “Supplenental
Notice,” counsel failed to ask Dr. Toomer whether the statutory

mental mtigators were present when she questioned him at the

penalty trial.
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Questions to Dr. Toomer by Defense Counsel:

Q Doctor, based upon your evaluation did you find M.
Hitchcock to suffer from borderline personality
di sorder?

Q Let’s go back over each of those areas, tell us
specifically what you found with regard to the
borderline personality disorder with regard to M.
Hi t chcock?

Q What deficits <can you talk about in his
i nterpersonal relationships that were the result of
this history?

Q These personality difficulties that you ve told the
jury about, would they have had an effect on him at
the time of the crinme?

Q VWhat would they - - can you tell us what affect
t hey would have had at the tine of the crine ? what
M. Hitchcock’s nental status woul d have been then?

Q Can you give us a brief description of what Janmes’s
mental status was at the time of the incident?

(1996 Vol. VI R 175, 176, 183, 188, 190).

I n response to the above questioning, Dr. Toomer testified
that: M. Hitchcock suffered from borderline personality
di sorder and personality difficulties. He also testified that
M. Hitchcock grew up in a dysfunctional traumatic famly, had
poor interpersonal relationships, overall instability, grew up
in a famly situation characterized by poverty and sustained
illness and | oss of father, observed abuse by his alcoholic
st epfat her upon his nother, ran away from hone, and had no | ong
range planning. Dr. Tooner stated these circunmstances led to a

feeling of isolation and abandonment and |ack of security. He
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also testified M. Hitchcock has benefitted from a structured
environment in prison and has devel oped a “stick-to-itiveness”
direction leading to renmediation. He also stated M. Hitchcock
had, while incarcerated, assisted individuals in prison trying
to resolve conflicts. (1996 R 164-187).

But Dr. Toonmer’s picture of the available nental mtigation
was i nconpl et e. Def ense counsel failed to question him about
the existence of the statutory nental mtigators. G ven that
Dr. Toonmer had already stated in his pre-trial deposition that
M. Hitchcock had been under the influence of extrene enotional
di sturbance and counsel had filed a witten notice of intent to
present that statutory nental mtigator, It was bl atant
ineffective assistance of counsel to fail to elicit this
critical testinony.

This failure was prejudicial because Dr. Tooner testified
at the evidentiary hearing that he was ready, willing, and able
to testify at the penalty trial that both statutory mtigators
exi sted, had he only been asked.

Q Now do you recall any discussions that you had with

attorney Patricia Cashman between the time of your

evaluation of M. Hitchcock and the tinme the state-

whi ch occurred on August 20" 1996, and the tine that

the state took your deposition on August 29, 19967

A. | discussed with her the findings of ny eval uati on.

That was the nature of the interaction and di scussions

| had with her.

Q Now are you famliar with the- what’s known as
statutory nmental health mtigation in the State of
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Florida? Specifically an analysis of whether the
capital felony was commtted while the defendant was
under the influence of extrenme nental or enotional
di sturbance. That’s the first one. And second one, the
capacity  of the defendant to appreciate the
crimnality of his conduct or conform conduct to the
requi rement of the law was substantially inpaired

Have you been asked in the past to render an opinion
as to the presence of those two statutory nmitigating
ci rcunst ances?

A. Yes, | have.

Q In death penalty cases?
A. Yes, | have.

Q And you have done that in courts across the state
of Florida?
A. That is correct, yes.

Q Could you, Doctor Toonmer, would you - - could you
turn to the deposition which, | think for the purposes
of the record, occurred on August 29, 19967

A. Yes

Q Now, page 44 of this particular deposition, and |’ m
starting on line 20, there's a question, discussion
between M. Ashton and then M ss Cashman asked you
guesti ons.
Question: Doctor, do we have anything which
you can testify to, with regard to, and
taking one at a tine, under extrene
enoti onal mental disturbance.
Your answer there was yes.
A. Yes.

Q That is correct. Is that the first time you can
pi npoint there was a discussion with M. Cashman
concerni ng whether the statutory nental mtigation was
present in M. Hitchcock’s case?

A. My recollection is that in ternms of discussing all
of the findings of the evaluation and the rel ationship
of those to the collateral data as | nmentioned, we
di scussed, for exanpl e, the findings of t he
eval uation. And as part of the discussions of those
findings we indicated that these factors relate to
mtigation. In other words, if you conduct an
eval uation and there’'s certain results that conme from
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that evaluation as part of the discussions, it’'s
i ndicated that these factors relate to mtigation or
woul d i npact upon mtigation, and put this is the
first place where it is you mght say discussed
formally in that particular thene.

Q And can you take a |ook at page 50 of the sane
deposition, 1996, deposition, and take a | ook at what
Ms. Cashman - - |ooking at - - starting with line - -
so nmuch their. And the second paragraph of that began
on line 11. She’'s discussing with Attorney Ashton and

she says, Jeff, | think it’s obvious at that tine |
gave you those | didn't believe we had statutory
m tigator.

| don’t know whet her we do know, if there conmes a
time that would -- t hat coincide wth your

under st andi ng?

This is the first time you formally di scussed with M.
Cashman the existence of your opinion that the
statutory mtigator, hom cide, was commtted by the
def endant under the influence of extreme nental or
enotional di sturbance present in M. Hitchcock’s case?
A. In that formal sense, yes.

Q And in the deposition you reiterated later in the
deposition that it was your opinion that the statutory
m tigator was, of capital felony, was commtted while
the defendant was wunder the influence of extreme
mental or enotional disturbance was present. And in
M. Hitchcock’s case, was that your opinion at the
time the deposition took place?

A. Yes

Q And what about the other statutory mental mtigator
that — the capacity of the defendant to appreciate the
crimnality of his conduct or conformconduct with the
requi renents of the law was substantially inpaired.
Did you hold that opinion at the time of this
deposition al so?

A. That is correct, yes.

Q Did anything change between the time of your
deposition and the time of M. Hitchcock’s penalty
phase? Di d your opinion about existence of those two
statutory mtigators alter or change in any way?

A. No, they did not.
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Q Were you anticipating going into M. Hitchcock’s
penalty phase in 1996, that in fact you would be
testifying as to the presence of the two statutory
mental mtigators?

A. As well as - - that, in addition to his overal
psychol ogi cal function, yes.

(Vol. VIl PCR. 292-295)

The testinmony shows that resentencing counsel even failed
to di scover the second statutory mtigator after she | earned for
the first time in the deposition that the first one existed.

At the evidentiary hearing, M. Hitchcock presented the
avai lable nmental mtigation evidence which would have been
presented at the resentencing proceedi ng had counsel properly
pr epar ed. Dr. Henry Dee testified about the existence of the
statutory nental mtigators and of brain damage in M.
Hi tchcock as foll ows:

Q Well, were there any other tests you adni nistered

to M. Hitchcock when you eval uated himthat were - -

t hat showed evi dence of brain damage?

A. Yes, sir. First, let ne say that the perfornmance on

test of general nental functioning and nenory were

essentially normal, slightly above average actually.

Performance on the following tests was essentially

nor mal . Judgnent of line orientation, faci al

recognition, visual form discrimnation, right/left

orientation, stereognosis. He performed at a deficient

| evel on two tests; categories test and Wsconsin card
sorting tests. Both of those tests were devel oped to,

as | just said, to detect presence of frontal | obe
danmage. He did performat a defective | evel on both of
t hose.

(Vol . VIl PCR 357)

Q Now those two tests that you adm ni stered, were the
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( Vol .

results of those tests enough in and of itself to
di agnose t here was reasonabl e degr ee of
neur opsychol ogical probability that he has frontal
| obe damage?

A. | think so, yes.

VI PCR 364)

Q In your previous experience testifying as an expert
wi t ness have you been asked to formul ate opinions as
to what’ s known as statutory nental health mtigators?
Yes

And death penalty litigation?
Yes

>0 >

Q And those statutory nental health mtigators being
that at the time of the hom ci de whether or not M.

Hi t chcock was under the influence of extrene nmental or
enotional disturbance or the capacity of M. Hitchcock
to appreciate the crimnality of his conduct or
conform conduct to the requirenents of the [aw were
substantially inpaired. Did you endeavor to make an
analysis in M. Hitchcock’s case as to whether those
statutory mtigators were present at the time of the
hom ci de in question?

A. Yes. The best | can answer it is the follow ng: |
woul d say that both categories of statutory mtigation
seem to be present. Because the kinds of behavior
di sorgani zation being a patient with frontal | obe
injury they are dramatic and i nportant. And that’s the
first one you said, major nental enotional disorder or
def ect, second one, and really speaks to the nature of
the difficulty confirm ng their conduct to any ki nd of
expectation, challenge your understanding at tinmes.

For exanple, if you give thema task to solve like a
betting gane, this is all well docunented, there's
been research done, they can verbalize the principa

or high risk, low probability of success. And yet
they' Il lose all their noney on the high risk. They
can tell you it was a foolish thing to do. Invite them
to participate again, they do the sane thing again and
agai n, repeatedly. Seemto be unable to inhibit these
ki nds of responses. Alnpost chall enges your notion of
free will when you see it happening, actually. So I
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think both are present.
(Vol. VIl PCR. 365)

Based upon the testinmony of Dr. Dee and Dr. Tooner, it was
established at the evidentiary hearing that resentencing
counsel were ineffective for failing to investigate and present
avai | abl e evi dence that:

(1) The capital felony was commtted while M. Hitchcock

was under the influence of extreme nmental or enotional

di st ur bance;

(2) The capacity of M. Htchcock to appreciate the

crimnality of his ~conduct or to conform to the

requi renents of the |law was substantially inpaired; and

(3) M. Hitchcock has frontal |obe brain damge which

contributed to the two statutory nmental mtigators.

The proper presentation of this “weighty” mental nmitigation
evidence at either the jury resentencing procedure or the
Spencer hearing would have “changed the picture” of the
aggravating and mtigating factors where there is a reasonable
probability the outcome would have been different sufficient to
underm ne confidence in the judgnment and sentence.

This Court has consistently held that failure to present
avai l able expert opinions of the defendant’s nental and
emotional condition in support of mtigating circunstances

constitutes substantial deficiencies in the performance of
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counsel. In Rose v. State, 675 So.2d 567 (Fla. 1996), the Court

found counsel ineffective for failing to present nental
mtigators. In that case, Dr. Jethro Tooner testified at the
evidentiary hearing that evidence could have been presented at
trial that: (1) Rose suffered from organic brain damage; (2)
Rose was a chronic alcoholic; (3)Rose had a |ongstanding
personality disorder; (4) Rose net the criteria for the
statutory criteria of being under the influence of an extrene
enotional or nmental disturbance at the tinme of the offense; and
(5) Rose’s ability to appreciate the crimnality of his conduct
or conform his conduct to the requirenments of the |aw was
inpaired at the tinme of the offense.

This Court stated

“We find counsel’s performance, when consi dered under

the standards set out in Hldwin and Baxter, to be

deficient. It is apparent that counsel’s inforned

strategy dyring the guilt phase was neither inforned

or strategic.”

ld. at 572. Addressing the prejudicial effect of failing to

present the nental mtigators this Court stated:

[ We have consistently recogni zed that severe nental
di sturbance is a mtigating factor of the nost wei ghty
order [citing Hldwin v. State, 654 So.2d at 110 (Fl a.
1995), and Santos v. State, 629 So.2d 838, 840 (Fl a.
1994)] and the failure to present it in the penalty
phase may constitute prejudicial ineffectiveness

i ndeed, the substantial mtigation that has been
presented on the record is simlar to the mitigation
found in Hildwin and Baxter to require a sentencing
proceeding where such evidence my be properly
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present ed.
ld. at 573.

Federal <courts have also held that failure to present
avai l abl e nmental mtigation evidence <can be ineffective
assi stance of counsel. In Mddleton v. Dugger, 849 F.2d 491 (11t"
Cir. 1988), the Eleventh Circuit held that counsel was
ineffective for failing to present psychiatric evidence. 1d. at
495. In that case, Dr. Krop testified in the post conviction
hearing that M. M ddl eton was under extreme enotional distress
at the time of the homcide and that he had very limted
capacity to conform his conduct to the requirenments of the |aw.
ld. The Court held that such testinony could very possibly have
been obtained at the tine of sentencing. The Court expl ained the
i nportance of nental health mtigation evidence by stating that

[Tl his kind of psychiatric evidence has the potenti al

to totally change the evidentiary picture by altering
the causal relationship that can exi st between nental

illness and homnm ci dal behavi or. . . . [ Tl his
psychiatric mtigation evidence not only can act in
m tigation, it coul d siagnificantly weaken the

aggravating factors”.

| d. (Enphasi s added).
The United States Supreme Court provides excell ent gui dance
to this Court in evaluating M. Hitchcock’s ineffective

assi stance of counsel clains. In Wggins v. Smth, 123 S.Ct.

2527, 156 L.Ed.2d 471 (2003), the Court addressed prevailing
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pr of essi onal standards in penalty phase investigation. W ggins
argued that his attorney’s failure to investigate his background
and present mtigation evidence of his unfortunate life history
at his capital sentencing proceedings violated his sixth
anmendnment right to counsel. 1d. at 2531.

Applying the mtigation investigative standards outlined by
Wggins to M. Hitchcock’s case, it is clear that trial counsel
did not conduct a professionally conpetent investigation.
Efforts were not undertaken to di scover all reasonably avail abl e
mtigation evidence and evidence to rebut any aggravating
evi dence i ntroduced by the prosecution. As noted by the W ggins
Court, ABA guidelines state that such investigation is essenti al
to the fulfillment of the lawer’s role in raising mtigating
factors to the court. A cursory investigation, as conducted by
trial counsel in M. Hitchcock’s case, does not suffice.

As outlined in the factual allegations in this claim
resentencing counsel did not confer with the nental health
expert concerning mtigation findings until nere days before the
resentencing trial was to begin. The |ower court’s order
denying ClaimVl of M. Hitchcock’s Second Anended 3. 951 Moti on
does not address the <central issue of the failure of
resentenci ng counsel to present the avail able statutory nental

health mtigators. Accordingly, this Court should reverse.
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B. Resentencing Counsel Was Ineffective for Failing
to Present Avail able Evidence of Organic Brain Damage

In claimV of M. Hitchcock’s Second Amended 3. 851 Moti on,
he al |l eged his resentenci ng counsel were ineffective for failing
to seek neuropsychol ogi cal testing for presentation of evidence
of brain damage. (Vol. X PCR. 596) The |l ower court denied relief
stating “This Court finds that +there is no reasonable
probability that the outcone of the proceedi ng would have been
different if counsel had arranged for neuropsychol ogica
testing.”

The | ower court erred in denying relief on this claim This
claiminvol ves a m xed question of | aw and fact and requires de-
novo review by this court under the Stephens case.

Contrary to the concl usion of the | ower court, M. Hitchcock
present ed substantial evidence at the evidentiary hearing that
he was prejudiced by the failure to refer him to a
neur opsychol ogist. Specifically, at the evidentiary hearing Dr.
Tooner testified about testing he adm nistered to M. Hitchcock
whi ch indicated “signs” of organic brain danage:

Q One of the things that you did in your evaluation

of M. Hitchcock, give himtesting that would be for

t he purpose of screening whether there was evi dence of

organicity or brain damage?

A. That’s one of the aspects of the eval uati on process

yes.

Q Could you tell us about that? What did you do to

screen for that and what is the purpose of that?
A. The screening instrunent that is utilized is Bender
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CGestalt designs. Consists of a series of cards, each
has a different sinple drawi ng and the individual is
asked to, in their best ability, to duplicate that
particul ar synbol or drawing. . . . So we can | ook at
the reproductions and we look at the distinctions
bet ween the draw ngs produced by the individuals and
the original stinmulus cards and it suggest what may be
a particular problem and that problem could be
organicity. The difference could also suggest
underlying personality disturbance or thought process
di sturbance. It’s a screening treatnment. |t suggests
that there is a possibility.

Q And why is it inportant to determ ne whet her or not
there is a possibility of brain damge?

A. Because if there’s a likelihood then the next step
woul d be to conduct a neurologically based assessnent
in order to pinpoint the extent and the nature of any
under | yi ng neurol ogically based inpairnent.

Q And in M. Hitchcock’s case what was the result of
that testing on hinf

A. 1 could not render an opinion, definitive opinion
with regard to whether there was any organic deficit
or brain danmage. There was sonme soft signs which nmeans
t here was sone i ndication that suggests there m ght be
sone underlying organically based deficit.

Q Wuld that be enough to alert you to have it
followed up on by a neuropsychol ogist for further
testing?

A. Right. VWhen you get sone indication then the next
step is for sone degree of follow up by sone
neur ol ogi cally based i nstrunment.

Q And your not a neuropsychol ogi st yoursel f?
A. No. |’m not.

Q Now do you have any specific recollection of
di scussi ng t hose findi ngs with any att or ney
representing M. Hitchcock, either M. Cashman or
Kelly Sinms?

A. No specific recall except that given the standard
procedure in this work and in this particular case, in
all cases, all that information would have been shared
as part of the results of the exam nation conducted.
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Q And would it say your available to discuss that

matter with themif they wanted to discuss that topic

with you and that you woul d have explained that in the

sane way you explained it to me in court today had you

been asked by defense counsel ?

A. Yes, by all neans.

(Vol. VIl PCR 314, 317)

The “signs” of brain inpairnment testified to by Dr. Tooner
wer e i nadequate to present a conplete picture of the nature and
extent of M. Hitchcock’s brain inpairnment. As Dr. Toomer
stated, he is not a neuropsychologist. In order to effectively
represent M. Hitchcock, resentencing counsel should have
referred M. Hitchcock to a neuropsychol ogi st such as Dr. Dee so
a battery of brain inpairnment neasures could be utilized. This
woul d have allowed for a conplete presentation of the brain
damage issue, as was outlined earlier in Dr. Dee’'s evidentiary
hearing testinony. However, as previously outlined,
resentencing counsel did not begin the investigation into
mental mtigation testinmony until very late in the proceedings.
By the tinme Dr. Tooner had discovered the “signs” of brain
i npai rment, resentencing counsel did not have tine to refer M.
Hi t chcock to a neuropsychol ogi st for the needed testing. Such a
haphazard approach to a penalty phase of a death penalty case
violated M. Hitchcock’s Sixth Amendment right to counsel and

the spirit of the Wggins case. This Court should reverse.

ARGUMENT V
THE LOWER COURT ERRED | N DENYI NG RELI EF ON
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CLAIM VI OF MR H TCHCOCK S MOTI ON

M. Hitchcock continues to raise the claim that to the
extent that any evidence used to inplicate M. Hitchcock, or
that could be used to exonerate him is unavailable for |ater
testing or destroyed, this destruction of evidence violated his
right to challenge his counsel’s effectiveness under the Sixth
and Fourteenth Anmendnents, his rights to due process under the
Fifth, Sixth, and Fourteenth Anendnents and his rights not to be
subj ected to cruel or unusual punishnment under the Ei ghth and
Fourteenth Amendnments as well as his rights wunder the
correspondi ng provisions of the Florida Constitution.

The | ower court denied ClaimVIIl finding that the clai mwas
procedural ly barred. (Vol. Xl PCR 1127). In closing
argument, M. Hitchcock argued that the | ower court should allow
DNA in |ight of the proffered testinmny of Steven Platt, Diana
Bass and Robert Kopec. O particular note, M. Platt testified
t hat he infornmed prosecutors of Diana Bass’ availability before
M. Hitchcock’s 1988 resentencing and the prosecution inforned
the court that Ms. Bass was unavail able. The testinony of these
w tnesses showed that the hair testing conducted by Di ana Bass
was inevitably false. This Court should order testing despite
this Court’s denial in Hitchcock v. State, 866 So. 2d 23 (Fla.
2004) .

ARGUNMENT VI
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THE LOWER COURT ERRED | N DENYlI NG RELI EF ON
CLAIM VI OoF MR HI TCHCOCK' S  MOTI ON
CONCERNI NG THE CALDWELL ERROR THAT OCCURRED
VI OLATI NG THE FIFTH, SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENTS OF THE UNI TED STATES
CONSTI TUTI ON.

In his contenporaneously filed habeas petition, M.
Hitchcock argues that appellate counsel was ineffective for
failing to rai se on appeal, the Caldwell violation that occurred
in M. Hitchcock’s 1996 resentencing, because this issue was
both preserved at trial and apparent in the record on appeal.
To the extent that this Court finds that the trial court’s error
was sonehow not preserved, the fault for this lies squarely with
M. Hitchcock’s 1996_resent enci ng counsel and relief should have
been granted by the | ower court.

Here the jury instruction violated M. Hitchcock’s rights
under the Eighth and Fourteenth Amendnents to the United States
Constitution and counsel was ineffective for failing to object
and demand that the jury which sentenced M. Hitchcock to death
under st ood the inportance of their decision.

Resent enci ng counsel filed a “MOTI ON TO STRI KE PORTI ONS OF
‘FLORI DA STANDARD JURY [INSTRUCTIONS |IN CRIMNAL CASES RE:
CALDWELL v. M SSISSIPPI.” (1996 VOL. XIV R 723-725). In this
notion counsel argued that “[i]Jt 1is not constitutionally

perm ssible to rest a death sentence on a determ nati on made by

a sentencer who has been led to believe that the responsibility
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for determi ning the appropriateness of the Defendant’s death

sentence rests el sewhere. Caldwell v. M ssissippi, 472 U. S. 320,

86 L.Ed.2d 231, 105 S.Ct. 2633 (1985).”
Resentencing counsel’s notion also quoted the Florida
Standard Jury Instruction in Crimnal Cases:

Final decision as to what punishnent shall be
i nposed rests solely with the judge of this court;
however, the |law requires that you, the jury render to
the court an advisory sentence as to what punishnment
shoul d be inposed on the defendant.

It is nowyour duty to advise the court as to what

puni shnment shoul d be i nposed upon the defendant
As you have been told, the final decision as to what
puni shnent shall _be inposed is the responsibility of
the judge; however, it is your duty to followthe |aw

that will now be given to you and to render to the
court [an] advisory sentence. . . . (1996 VOL. XIV R
723-725).

Resentencing counsel also stated “Additionally, these
instructions often use the words ‘ advi sory’ and ‘recommendati on’
when dealing with the jury’'s sentencing decision. (1996 VOL.
XIV R 724). The trial court denied the notion by witten order
dat ed Septenmber 5, 1996 (1996 VOL. XV R 939).

The trial court unconstitutionally mnim zed the jury srole
in the sentencing process beyond even the standard jury

instruction by instructing the jury that:

As you have been told, your final decision as to what
puni shment shall be inposed is the responsibility of
me as the judge. However, it is your duty and
responsibility to follow the law that I will now give
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you to render to ne an advisory sentence based upon

your det erm nati on as to whet her sufficient

aggravating circunstances exist to justify inposition

of death penalty and what is sufficient mitigating

circunstances exist to outweigh any aggravating

circunstances you may find to exist. (1996 VvOL. VI

R. 363). (Enphasi s added).

This instruction not only mnimzed the jury’s function, it
was al so confusing to the jury because it inaccurately tracks
the standard jury instruction. Based on a plain reading of the
actual jury instruction in this case, not only was the jury’s
deci sion advisory, it was al so the judge’s responsibility. This
informed the jury that they not only had no responsibility for
determ ni ng whether M. Hitchcock received the death sentence,
they al so did not have any responsibility for their own deci sion
as to what sentence should be inposed. Counsel should have
objected at the tinme that the Court msinformed the jury of
their role. This failure was both deficient and prejudicial
under Strickl and. In Caldwell v. Mssissippi, 472 U.S. 320
(1985), the United States Suprenme Court held that, “it 1is
constitutionally inpermssible to rest a death sentence on a
determ nation nade by a sentencer who has been led to believe
that the responsibility for determ ning the appropriateness of
t he defendant’s death rests el sewhere”. [Id. at 328-29. |If the
jury’'s responsibility for its role in determining a death
sentence has been di m nished, the defendant may be biased. It

may |i kely deprive a defendant of his constitutional rights to
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an individualized sentenci ng proceedi ng because the jury feels
that any | ack of consideration will be appropriately deci ded by
anot her authority. ld. at 330-331. The jury mght be
unconvinced that death is the appropriate punishment but,
neverthel ess, recomend a death sentence to express di sapproval
for the defendant’s acts or “send a nessage to the community”.
ld. at 331.

The lower court found that Claim VIII was procedurally
barred because the claimcould have been rai sed on direct appeal
and in light of Apprendi v. New Jersey, 530 U S. 466 (2000);
citing Card v. State, 803 So. 2d 613(Fla. 2001). (VOL. XI| PCR.
1127). Nothing in Apprendi justified the |Iower court’s denial
of the claim |Indeed, Apprendi recognizes the inportance of a
jury finding any fact that subjects an individual to an enhanced
penal ty. See Apprendi . The sentencing court’s erroneous
instruction assured that M. Hitchcock woul d be deprived of this
inportant right. Card, as cited by the Ilower court, also
provi ded no justification for the | ower court’s denial. In Card,
this Court found that the standard jury instructions that refer
to the jury as advisory and that refer to the jury's verdict as
a recommendation did not violate Caldwell v. M ssissippi, 472
U.S. 320, 105. Beyond any constitutional infirmty in Florida's

standard instruction, the point of this claim was that the
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instruction that the sentencing court gave was far worse than
even the standard jury instruction.

To the extent that this Court finds that the sentencing
court’s jury instruction was not preserved and thus appellate
counsel was not i neffective, resentencing counsel was
ineffective. Florida's death penalty schene, at |east so far as
it survives Ring v. Arizona, does so because at | east in theory,
Florida juries determ ne the applicability of the death penalty.
The jury instruction given in M. Hitchcock’s case di m ni shed
the jury’'s role far beyond that of even the standard jury
instruction and led to M. Hitchcock being sentenced by a jury
who was told their responsibility was assuned by the sentencing
court. Accordingly, this Court should reverse the | ower court’s
denial of relief and grant M. Hitchcock a new sentencing.

ARGUMENT VI |
THE LOWER COURT ERRED | N DENYI NG RELI EF ON
CLAIM I X OF MR H TCHCOCK S MOTI ON THUS
DENYI NG MR HI TCHCOCK' S RI GHTS UNDER THE

FI FTH, S| XTH, El GHTH, AND  FOURTEENTH
AMENDMENTS

The | ower court denied Claiml X and in doing so, denied M.
Hitchcock his rights wunder the Fifth, Sixth, Eighth and
Fourteenth Anmendnents. (See vOL. Xl PCR. 1128). The court
relied upon Hitchcock v. State, 755 So. 2d 638, 645, n.1 (Fla.

2000). The court did not discuss that this clai mwas anmended to
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i nclude Rossi Meacham who testified at the hearing. The court
al so did not discuss M. Hitchcock’s argunments justifying the
raising of these clains after \Y/ g Hitchcock entered
post convi cti on.

The |l ower court should have granted relief on ClaimlX of
M. Hitchcock’s Mdtion. Since the tinme of M. Hitchcock’s 1977
trial newy discovered evidence has energed that shows his
i nnocence and casts real doubt upon the legitimacy of his
convi cti on. M. Hitchcock, as discussed in Argunent |, has
properly raised the newy discovered evidence within the tine
l[imts of 3.851. This was also the first instance that M.
Hitchcock has been in a postconviction posture since he was
granted relief by the United States Suprene Court in Hitchcock
v. Dugger.

The newl y di scovered evi dence presented at this hearing was
unavail able to the original trial counsel at the 1977 heari ng.
In the case of Wanda Hi tchcock G een, she had sinply not heard
Ri chard Hitchcock confess to the nmurder at that time. M. G een
reveal ed Richard s confession for the first time on tel evision
foll owi ng James Hitchcock’ s | ast sentence of death. The hearing
that followed was a nullity because M. Hitchcock’s judgnment had
not become final following an appeal to this Court and the
United States Suprenme Court’s denial of Certiorari.

On Septenmber 11, 1996, Janes Hitchcock’s sister Wandal ene
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Hi tchcock Green appeared on television and stated that Richard
Hitchcock had inplicated hinself in the death of Cynthia
Dri ggers. Prior to this occasion, M. Geen had never told
anyone about Richard Hitchcock’s adm ssion. Richard Hitchcock
died in October of 1994. Prior to Richard Hitchcock’s death,
Ms. Green spoke with Richard Hitchcock at their nother’s house.
During this conversation Richard Hitchcock i nmplicated hinself in
the nmurder of Cynthia Driggers by stating that he, and not Janes
Hi tchcock, commtted the nurder and that Janmes Hitchcock was
only guilty of rape.

Ri chard Hitchcock al so attacked Judy Ganbal e and in doing
so inplicated hinself in the nurder of Cynthia Driggers. This
evidence was newly discovered when CCRC-M investigated this
case. Ms. Ganbale could not have testified to Richard
Hi t chcock’s violent attack at the 1977 trial because Richard had
not yet attenpted to rape her.

Ri chard Hitchcock also admtted to Rossi Meacham that he
murdered the victim The facts that Rossi Bell Meacham offered
at the hearing, which was pled by amendnent, were not known even
by M. Hitchcock’s current counsel at the time that M.
Hitchcock filed this notion. After becom ng aware of the
information that Ms. Meacham could offer, counsel imrediately
anmended M. Hitchcock’ s postconviction notion.

During the time period that Richard Hitchcock was making

-73-



statenments that inplicated himin the nmurder, Janmes Hitchcock
di d not have attorneys or investigators who had a duty to obtain
evidence of his innocence. He was also unaware of this
information until it cane to |ight through the disclosure of M.
Meacham Ms. Green and Ms. Ganbal e.
As the hearing established, Richard had other victins

besi des Martha Galloway and the victimin this case. Ri char d
al so attacked Judy Ganmbale, his niece. Judy Ganbale was the
daughter of James H. [Not James E. the subject of this notion]
and Fay Hitchcock. Richard Hitchcock junped on Judy when she was
12 or 13 years of age and started to attack Judy sexually. (VOL.
VI PCR 201). Ms. Ganbale’s account would be adm ssible under
the sanme legal theories that would have provided for the
adm ssibility of M. Galloway and Brenda Reed which was
di scussed in full in Argunent Il B.

When asked what happened to her, Judy Ganble told the court:

My parents were out of town. They went on a job for

Ri chard and Ruby and Jerry were in the room asl eep.

| was on the couch sleeping in the living room and

Ri chard cone in there and was trying to ness with nme

and | kept asking him to |eave ne al one. He kept

saying, he told me that if | didn't shut up the sane

thing would happen to nme that happened to Cindy. I
got scared. He was trying to pull my clothes off and

| started fighting him back and | got up. | got him
off of me and | got nmy sister and we just | went back
to nmy house and told ny parents about it. . . . He was

messing with ny breast and my |ower parts of my body.

(VOL. VI PCR. 201-02).
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Fromthis account it was clear that had Ms. Ganbal e not been
able to kick Richard Hitchcock in what obviously was the genital
area, she too would have fallen victim to Richard’ s sexual
violence. This account also represents an adm ssion by Richard
that he commtted the nurder of the victim Certainly, if the
roles were reversed and James Hitchcock had made the sane
statenment, the State would have sought the adm ssion of the
statenent to show quilt. Such a statenment was no |ess
adm ssible in his defense to show the jury just who had
commtted this offense.

The account of Judy Ganbale was discovered by the
investigative efforts of M. Hitchcock’s current representati on.
Prior to the discovery by CCRC-M M. Hitchcock did not have
counsel who were appointed to investigate his innocence and he
certainly was limted in his ability to do so fromhis cell on
Florida’s death row. Accordingly, this constituted newy
di scovered evidence which, alone, or in addition to the other
evidence in this case, would |ikely produce an acquittal. It is
inportant for this Court to consider the additional evidence
that the jury never heard at the trial due to 1977's
i neffectiveness, the actual trial and the other newy di scovered
evidence in this case.

Wanda Hitchcock Green, another sister, also testified at

this hearing over the objection of the State. The State’'s
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obj ections were without |egal or factual grounding. As stated
in Argunment |, the headnote cited by the State during its
obj ection does not hold that the |lower court properly denied
relief. See Hitchcock v. State, 755 So. 2d 638, 645. At a
legitimate hearing M. Hitchcock would have been able to call
witness to have corroborated Ms. Green’s testinony. At this
hearing, Ms. Green’s testinmony not only was offered as newy
di scovered evidence but also was corroborative of the other
Arkansas wi tnesses as they were corroborative of her.

While Ms. Green was able to avoid being raped by Richard
Hi t chcock, she was not so fortunate in avoiding his violence and
sexual possessiveness. M. G een stated:

Ri chard was very abusive after ny dad died. | was

el even years old and he always tried to put his hands

on me . Always but | would fight back so he couldn’'t

do me that way. He only he can only do the ones that

way that were, I’'mnot going to say - - well, younger.

He couldn’t handle ne Iike that. (VOL. VI PCR. 187).

Q And how did Richard view the younger females in

the famly?

A. | had two sisters right (sic raped) by him

Q Wuld it be fair to say that he was possessive of

t hem sexual |y

A.  Yes, he was. (VOL. VI PCR. 187).

Al t hough Richard never could rape Wanda |ike his other
sisters, because of her size and age, this did not prevent the

fierce beatings she would endure at the hands of Richard when

Ri chard was denied the fulfillment of his desire to dom nate
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Wanda as his sexual property. Wanda G een descri bed what would
happen when she resi sted:

A: Ri chard he would slam ne against the wall and
al nost choke nme to death. At one point, one point |
passed out and he thought he had choked ne to death.
Q Okay. \What brought on that choking?

A: Rage.
Q@ And what would set the man off?
A: Anything that he couldn’'t control. He wanted to

control everybody. When ny dad di ed he t hought he was
boss and nmy nother let himget with it.

Q Can you tell us anything, any other specific tines
when Ri chard Choked you.

A: Yes. One tine | cane in | guess | was sixteen and
| didn’t know that Martha and Brenda was at home by
their self with him As | wal ked through the door he
was trying to rape Martha and | caught himand | did.
Carl [Richard] grabbed me around the neck and was
choking me and he slammed me through the front door
whi ch was a plate glass door, the top part. And when
he did the glass fell and cut nmy | eg open on the side
of my leg which | still got a scar about that | ong.
And he |like, he alnost killed ne then. He |iked to
choke me then. He ran ny head t hrough the wi ndow t hen.
Q  Okay. Did Richard Carl Hitchcock ever react to
you being interested in another boy or possibly being
interested as young girls often are at that age.

A.  Yes.
Q How old are (sic were) you?
A: Thirteen

Q Could you tell us what happened with that?

A: At fifteen years old, and this was a date that Car

[ Rl chard] had arranged hi sself, he decided | coul d go.
My cousin Patricia and her boyfriend picked ne and
this other guy up and it was one of Carl [Richard]’s
friends. And he let us go riding around. |  was
supposed to be honme eleven o’ 'clock. W had a flat.
We didn’t get there until eleven fifteen. Wen | walk
t hrough the door he grabbed me around the neck and
al nrost choke me to death and beat me with a broom

stick.
Q Did he say anything to you?
A. Yes. He called nme all sorts of whores and

everything el se and he just continually done that and
my nmother stood there and let himdo this. And then

-77-



finally, when he quit | was black and blue. So the
next nmorning he gets up and he tells nmy nother, he
says you have a choice. Either she can stay here and
| will |eave or she can leave and I'I|l stay here And
my not her sent nme away.

Q How many times would you say Richard, he choked

you over the years.

A. Oh, Lord. | would say about twenty tines
(VOL. VI PCR. 187-90).

Ms. Green woul d have refused totalk to M. Hi tchcock’s 1977
trial counsel because she believed if the State accused sonebody

t hat neant that the accused was guilty. (VOL. PCR. VI 193-94).

Her reluctance woul d di sappear after she heard Richard confess

to the murder for which Janmes Hitchcock still remai ns on death
r ow. Ms. Green sat with a free Richard Hitchcock at her
not her’s table when Richard revealed his guilt. Wanda Green

stated at the hearing:

[We were sitting at the kitchen table talking .

|’d told himthat it’s going to be rough on ny mam
when they execute Erney [the defendant]. And he said
they’re not going to execute Erney. | said yeah,
they’' Il execute him for the nurder. And he said
they’ re not going to execute himbecause he didn’'t do
t hat nurder.

He said - - | said no, they're going to execute him
for the murder. And he said that they ain"t going to
execute him for rape. And in other word he told me
that he was kneeling right there, that Erney only
raped.

| told himl was going to have to tell sonebody and he
informed nme he knew that | was going to.

Q. Do you think you were - - last tinme you cane to

court for Erney do you think that you were comng to
do that when he - -
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A: that’'s exactly what | was comng to do. All they

wanted to know was if Erney chopped cotton or picked

or had a rough life.
(VOL VI PCR. 194-95).

Rossi Bell Meachamwas an acquai ntance of Richard Hitchcock
and knew sonme of the rest of the famly from Arkansas. (VOL. VI
PCR. 160). Ms. Meachamlived in Manila, Arkansas. M. Meacham
was an inportant w tness because Richard Hitchcock revealed to
her the dark secrets which he never revealed to the jury: that
he was the killer of Cindy Driggers. M. Meacham was di scovered
t hrough the investigative work of CCRC-M and was previously
unknown.

Ms. Meacham had never met James Ernest Hitchcock, but she
did know Ri chard Hitchcock. (VOL. VI PCR. 160). Ms. Meacham
met Richard in the early nineties before Richard died. (VOL.
PCR. 160-61). At this hearing after Ms. Meacham answered the
gquestion of whether Richard Hitchcock ever discussed a nurder
the State objected and m stakenly described M. Meachanis
testinmony as lingering doubt evidence. (VOL. PCR. 161). This
was absolutely incorrect; Ms. Meachamwas called to support the
claimof newy discovered evidence as was pled in the amendnent
to Claim I X See (VO.. XI PCR 764-770, 836). She was al so
called to corroborate the other evidence of Richard’ s guilt in
this case and other testinony.

Over the State’s objection Ms. Meachamcontinued to tell the
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truth about Richard’ s adm ssion to nurder. (VOL. PCR. 162).
Ms. Meacham recount ed:

W was all sitting around the kitchen table, nme and
hi m and his nother who was in and out. It was after
the yard sale. | stayed around to talk to hima few
m nutes and he was getting - - getting he was drinking
a little. He was getting a little belligerent. He
said yeah, you wouldn’'t know the things that | can
tell you. And | said |like what things. And he said
| murdered that girl Florida and blamed it on ny
br ot her Erney because he said his reason being was he

was crippled and Erney was a young person. He can
serve time better, but he blamed it on Erney. (VOL.
PCR. 162).

Even worse then sinply recounting such evilness, Richard
went so far as to brag about it to Ms. Meacham \When asked by
Ms. Meacham how he could do such a thing Richard said “lI can do
it and I got by with it.” (VOL. VI PCR 162). After that M.
Meacham st opped goi ng over to M. Hitchcock’s nother’s house as
much because Richard wanted her to be scared of him and indeed
she was scared of him (VO.. VI PCR  163).

The |l ower court never made a ruling that these w tnesses
were anything less than credible. These witness canme to court
told the lower court the truth that M. Hitchcock, the jury and
this Court have so |ong been deprived.

In Jones v. State, 591 So. 2d 911 (Fla. 1992), this Court
stated “ [We hold that henceforth, in order to provide relief,
the newly discovered evidence nust be of such nature that it

woul d probably produce an acquittal wupon retrial. The sanme
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st andard woul d be applicable if the i ssue were whether alife or
death sentence should be inposed.” Id. at 915. It is also
required that the newly discovered evidence “nust have been
unknown by the trial court, by the party, or by counsel at the
time of trial, and it nust appear that the defendant or his
counsel could not have known themby the use of diligence.” 1d.
(citations omtted.)

VWil e the evidence here goes primarily to a new penalty
phase, the | ower court shoul d al so have consi dered t hat evi dence
of Richard’ s guilt would have led to an inportant mtigator.
This new evidence established that M. Hitchcock was only an
accomplice to the nurder Richard had committed, if he even was
an acconplice.

Under Section 90.804, Florida Statues, the evidence fromthe
heari ng woul d be adm ssible in a newtrial or sentencing because
Richard Hitchcock is wunavailable and nade these statenments
against his own interest. See also Chanmbers v. M ssissippi, 410
U.S. 284, 299-300 (1973); Carpenter v. State, 785 So.2d 1182
(Fla. 2001) on the right to put forth this evidence.

M. Hitchcock has net both the criteria for newly di scovered
evi dence and for the adm ssibility of the testinmony discussed in
this section. Hopefully the truth has not cone to |late for the

i njustice that happened to Janes Hitchcock to be renmedied. This
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Court, based on all the evidence considered inits entirety and
the newmy discovered evidence argued here, has the opportunity
to remedy this injustice and should grant M. Hitchcock a new
trial.

ARGUMENT VI 1|

THE LOWER COURT ERRED | N DENYI NG
RELI EF ON CLAIM X OF MR.

HI TCHCOCK’ S MOTI1 ON FOR
POSTCONVI CTI ON THUS DENYI NG HI' S
FI FTH, S| XTH, El GHTH AND

FOURTEENTH AMENDMENT RI GHTS UNDER
THE UNI TED STATES CONSTI TUTI ON.

Claim X of M. Hitchcock’s postconviction notion involved
the performance of the hair anal yst Diana Bass and the State’'s
violation of its duties under Brady, G glio and Napue. ClaimX
all eged that the failure to disclose the deficiencies of hair
anal yst Di ana Bass violated M. Hitchcock’s right to due process
and a fair trial under the Fifth, Sixth, Eighth, and Fourteenth
Amendments to the United States Constitution. Trial counsel was
ineffective in failing to object to Diana Bass’'s testinpny
because Ms. Bass was not an expert and could not offer an
opi nion, thus denying M. Hitchcock his right to the effective
assi stance of counsel under the Sixth and Fourteenth Amendnents
of the United States Constitution. Lastly, the notion all eged,
that the revel ations concerning Ms. Bass and the Sanford Crine
Lab constituted newly di scovered evi dence.

The | ower court denied ClaimX. (VOL. XII PCR 1128-29).
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For the reasons the court set forth in Gound Il, it found this
claimprocedurally barred as it related to the 1977 guilt phase
and noot _as it related to the 1988 resentencing. (VOL. XIlI PCR.
1129). The_court did not discuss the m sconduct of the State,
as confirmed by the testinony of Steven Platt, or the many
argunents made by M. Hitchcock as to why this claim was
properly before the court. Having sustained the nunerous state
obj ections at the hearing, leading to the proffer of the
testimony in support of this claim the court did not address
t he substance of the witnesses testinmony. Had the | ower court
reached the nerits the court woul d have been bound to grant M.
Hitchcock relief. This Court should reverse.

For the reasons discussed in Argunent | of this brief, M.
Hi tchcock was not procedurally barred fromraising this claim
Mor eover, <contrary to the lower court’s finding the 1988
m sconduct of the State noot, the evidence of the State's
m sconduct in 1988 offers further justification for raising this
claimin postconviction.

In support of ClaimX, M. Hitchcock call ed Robert Kopec as
a witness at the hearing. (VOL. VI PCR 207). M. Kopec was
extrenely well qualified as a hair and m croscopy expert based
on his education, training and experience in the field. (VOL.
VI PCR. 207-08). Moreover, M. Kopec was the supervisor of
Di ana Bass, the m croanalyst fromthe 1977 trial that led to the
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fal se conviction of M. Hitchcock. (VOL. VI PCR 214). \Y g
Kopec was accepted as an expert in the area of hair analysis
but, because the State’s objection was sustained, his testinony
canme in only as a proffer. (VOL. VI PCR 220). The record from
this hearing was unclear as to which part of the State’'s
shot gunned objection the |ower court sustained.

The testinmony of M. Kopec, contrary to the State’s
obj ection, was relevant proved M. Hitchcock’s Claim X. Claim
X of M. Hitchcock’s notion addressed the nmany ways that the
testinony of Diana Bass violated Janes Hitchcock’s rights. By
proffer, M. Kopec detailed the gross inadequacies of Diana
Bass. VWhat he observed when he becanme responsible for the
supervi sion of Di ana Bass was:

At the time Diana Bass had about three years of

experience at the Sanford Regional Crine |aboratory.

Didn't really exhibit the level of know edge and
experience that she should have had in three years in

many aspects. She didn't exhibit many of the even
basic skills that any anal yst should have had in their
first year of analysis. |In particular, the very basic

skills were m ssing. What seened to be a failure to
understand the inportance of the integrity of itens of
evi dence, m croanal ytical evidence, which nmuch of the

time you can't see. Evi dence handling skills were
extrenmely poor and | have -- | would suspect that --
well, my experience has been this is one of the --

this is the one of the first things you |l earn and she
did not exhibit even very begi nning of understanding
how t o handl e evi dence.

For instance, it was on quite a nunber of
occasi ons when | observed her doing hair cases. One
of the things she would do would be to take out hairs
fromnmultiple items of evidence at one time and have
multiple hair items on the desk at one tine. There
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was -- normally in a situation like that it was easy
to contam nate one sanple with another sanple. Hai r
is so light, sinply one person walking by the desk
could blow a hair from one pile to the next pile.
OCccasionally, she would have these nultiple sanples
out. She would take little stick on dots. She would
stick the hair down on a piece of paper, line it was
graph paper, as | recall. And this evidence would be
remain on the desk in that condition throughout |unch
periods. | observed her do that overni ght on a nunber
of occasions. Even though she was constantly told not
to do this type of thing she continued to do it. And
again this is a very dangerous situation particularly

with mcroanal ytical evi dence. There was no
protection of the evidence at. Al simply didn't
qui et understand how inportant maintaining integrity
of each item is first. Probably first nonth's

training we would normally teach that you only exam ne
one item of evidence at one tine. People renove hair
from one item at a time and only have it under the
nm croscope one item at a tine. never have nore than
one item at a tinme open. This is very very basic
understanding with mcroanalytical skills until you
find a way to permanently protect the hairs. And that
nm ght be by nmounting themon m croscope slides so they
can't blow away. But again, she had exhi bited none of
the very basic things in that aspect.

At that tine, Sanford Lab, it was common to
assign one analyst nultiple cases. And the main
purpose for that was to give sonebody responsibility
of follow ng that case up. The expected procedure
woul d have been the anal yst woul d have worked on one
case at a tinme, had the evidence opened from one case
at a tine. The expected procedure would have been
t hat those other cases woul d have been in the evidence
room and the folders may have, the admnistrative
fol ders may have been at an anal ysts disk but they
were only working one case at atine. Diana's -- Mss
Bass' procedures was that she would start on one case
and when she got to a point where she had difficulty
or board with a case or sonething along those |ines,
she woul d stop the anal ysis on that case and | eave the
evidence out on her work table, get another case,
Bring that, open that one up and again, it was
possible to have__contam nation between the two
different cases, very very high, considering the way
she handl ed evi dence.
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exam

And agai n these are the very very basic, very very
basi ¢ things. She was instructed tinme and again of
the proper procedures and she refused to follow them
She had quite a nunber of deficiencies in the area of
basic skills. | want to say | was appalled by what |
saw and | was. And she just -- | instructed her as
best as | could but she didn't seemto want to | earn.
Secondarily, she had a very poor understandi ng of the
techni ques used in nmicroanal ytical analysis of hair.
(VOL. VI PCR. 221-24)

M. Kopec went on to describe the proper method for
nation:

Actually, the nmethod of examning hair then is
basically the sane as it is now, sanme as it was in
nineteen thirty. It hasn't changed very nuch except
for the introduction of d n a evidence recently.
Nor mal procedure would have been to exam ne specific
type of thing we're tal king about, known and unknown
hair fromthe crime scene to the known sanple of hair
froma specific person. |It's a conparative anal ysis,
one agai nst another. It's done mcroscopically.
However, normal procedure would be to open up the
packet envelope with the known hair of one of the
people, examne it under |ow power m croscope taking
care not to allow any of it to get blown away, any
contam nates in the room fall. Examine it on |ow
power to describe the hair, length and general col or.
General amount of curl, this type of thing. Very |ow
| evel analysis. At that point the hairs, then those
specific hairs would have been npunted on m croscope
slides. That is little glass slide, one inch by three

i nches. Hai r would have been cenented and fused to
the glass plates and a cover is slipped over that
whi ch would have been cenented al so. This makes a

per manent protective box, so to speak for the hair.
Also allows the hair to sit flat so you can | ook at it
under the m croscope.

Once that was done, all of those known hairs that
were not nounted were put away in the envel ope that
cane in, then you would go to the questioned hairs and
each one woul d be the sanme procedure would be foll owed
for each one of those specific hairs. And again if
t he questioned hairs cane fromnmultiple places of the
crime scene; one was found in a car, one was found on
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t he body, one was found on the floor, each one of
t hose woul d be exam ned separately away fromthe other
ones. They are nmounted separately. They would --
packages woul d be opened separately, exam ned separate
and mount ed separately. And then you would go to the
next one do the same procedure. Then what you would
do is conpare slides contained in the known hairs. So
hairs on the known slide to the nounted hairs on the
guestioned sanple. This is done mcroscopically. It
was done generally using either conparison m croscope
or a high quality nedical type m croscope. (VOL. PCR VI
224-26) .

The very nature of hair, its fineness, showed that the
anal yst could falsely include sonmeone through hair analysis
because the sanples were m xed up. M. Kopec affirmed this and

st at ed:

[with inmproper handling it is |likely that that could
happen. And what | nmean by that is if the known
sanpl e of hair froman individual or suspect or victim

or whatever is in one pile and next to it are the

guestioned hairs, the hair can easily be blown from

one pile to the other one or one of those little dots

| mentioned could detach and hair can be blown from

one pile to another one. It is possible. That’'s why

we don’t allow that type of procedure to be used.

(VOL. VI PCR. 227).

Most of all, M. Kopec confirmed that this type of procedure
was bei ng used by Di ana Bass at that tinme. M. Kopec’s testinony
clearly showed the i nconpetence of Diana Bass. This infornmation
was not disclosed by the State while this case has been pendi ng
all of these years on resentencing and on appeal. Thus, the
State as a whole, failed to disclose extrenely inportant
Brady/ G glio information and correct the 1977 trial testinony of

Di ana Bass.
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Even Di ana Bass’ own testinmony supported her inconpetence
in the area of hair analysis. Again by proffer, after a State
obj ection, M. Bass testified that she only had a degree in
Bi ol ogy when she began work at the Sanford Crime Lab as a
crimnalist. (VOL. VI PCR 257). This crime lab |ater becane
the FDLE crinme lab (VOL. VI PCR 257). Ms. Bass |ater worked
primarily as a mcroanalyst. (VOL. VI PCR 259).

| nportantly, Ms. Bass testified that one of the reasons she
left her position at the |lab was because she felt that she
needed nore training than what was offered at the Sanford Crine
Lab or FDLE. (VOL. VI PCR 261). Ms. Bass even requested
training but was discouraged from obtaining further training
because of her heavy case load. (VOL. VI PCR 261). M. Bass
was unsure of dates but she did experience back | ogs and at one
time a quota system was inposed. M. Bass also testified that
she had inproved as a hair analyst and was at her best when she
left in 1978. (VOL. VI PCR 263). She was, in her opinion, a
better hair analyst in 1978 when she |l eft then she was in 1976,
the vyear that she conducted hair conparisons in Janmes
Hi t chcock’s case and excluded Richard Hitchcock.

Di ana Bass adnmitted that there was a problemw th evi dence
handling at the [ ab. (See VOL. VI PCR 263) . Most
inportantly, she admtted that hair was |eft out overnight

during her tenure at the lab. (VOL. VI PCR 264). \While Diana
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Bass coul d not recall specific dates, M. Kopec did not discover
Ms. Bass’ inconpetency and truly horrible evidence handling
skills until 1978. Thus, while Ms. Bass may have been i nproving
and reached her best right before she left in 1978, she stil

| acked fundanental skills and know edge.

The 1977 testinony of Diana Bass should not have been
admtted into evidence and would not have survived a Frye
hearing. The failure to properly challenge the adm ssibility of
Di ana Bass’ “expert” opinion was the failure of M. Hitchcock’s
trial attorney. Even had there been a proper challenge to the
adm ssion of Diana Bass’ testinony, Janes Hitchcock was deni ed
excul patory evidence in the form of a match between the known
hair of Richard Hitchcock and the questioned hair found on the
victim A false exclusion by Diana Bass denied M. Hitchcock
his rights the sane as a false inclusion.

M. Hitchcock was entitled to a trial free fromthe taint
of Diana Bass’ testinony. In Stokes v. State, 548 So. 2d 188,
193 (Fla. 1989), this Court stated that scientific evidence nust
have “‘attained sufficient scientific . . . . accuracy
[and] general recognition as being capable of definite and
certain interpretation.’”” (quoting Frye v. United States, 293
Fed 1013, 1014 (D.C. Cir. 1923); as quoted in Erhardt, Florida

Evi dence Section 702.3 (2000 Edition). The testinmony of Diana
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Bass had none of that because under the best scenario she was
inconpetent to test with “scientific accuracy” and to provide
results that were capable of “definite and certain
interpretation.”

It only becones worse if the know edge of the State as a
whol e were considered. M. Bass’ own testinony at the hearing
showed that she was i ncapable of doing a proper hair conparison
analysis. Ms. Bass, the State Attorney’'s Office, the Sanford
Crime Lab, then FDLE, never disclosed to the jury the |ack of
training Ms. Bass had, her sl oppiness of work and the case | oad
t hat she worked under during her tenure at the | ab. Through the
testinony of Diana Bass, Steven Platt, and M. Kopec at the
hearing, it was evident that a Brady/Gglio violation occurred
in M. Hitchcock’s case.

The St ate nust di scl ose evi dence which i npeaches the State's
case or which may excul pate the accused "where the evidence is
material to either guilt or punishnent.” Brady v. Maryl and, 373
U.S. 83 (1963); United States v. Bagley, 473 U S. 667, 105 S.
Ct. 3375 (1985); Kyles v. Witley, 514 U.S. 419 (1995).
Additionally, “. . . the individual prosecutor has a duty to
| earn of any favorable evidence known to the others acting on
the government’s behalf in the case, including the police.”

Kyles, 514 U S. at 437-38. Di ana Bass was inconpetent to
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conduct hair analysis. She may have falsely excluded Richard
Hi tchcock’ s hair through i nproper evidence handling and testing
and falsely matching James Hitchcock’s and the victinis hair
with the unknown sanples taken from the crime scene. The
evi dence of Diana Bass’ inconpetence was favorable because it
was al so i nmpeaching of her credibility. It was suppressed by
the State, specifically by Diana Bass and other menbers of the
crime lab who knew she was unable to properly conduct hair
anal ysis. The prejudice that foll owed was great, the State was
able tocloak its case in false scientific certainty and convi ct
an i nnocent man.

The State al so viol ates a defendant’s due process rights to
a fair trial under the Fourteenth Amendnment when the State
either know ngly presents or fails to correct material false

st at ement s. Gglio v. United States, 405 U S. 150, 92 S.Ct.

763, 31 L.Ed.2d 104 (1972). Here the testinony was false; Diana
Bass | acked the conpetence to present hair evidence with even a
nmodi cum of scientific certainty. She also conducted hair
analysis in |ab that | acked the nmet hodol ogy to conduct reliable
scientific hair analysis. The State, especially Diana Bass
never brought this truth to jury or to the defense.

Moreover, the State’'s failure to disclose the i nconpetence
of Di ana Bass was conpounded by the prosecutors m sinform ng the

court that Diana Bass was unavail able and then reading in her
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1977 testinony at M. Hitchcock’s 1988 resentencing. M. Bass
was avai |l abl e and coul d have been subjected to cross exam nati on
at the 1988 resentencing, thus divulging that there was a
problem with her testinmony at the original trial. This was
proven for the first time when M. Platt took the stand at this
heari ng and stated that he had infornmed the prosecution that he
had found Di ana Bass before M. Hitchcock’s 1988 resentencing.
(VOL. VI PCR. 247). M. Platt was questioned and replied as
follows on this point:

Q Did at any point you in fact tell [the] prosecutors

t hat you had found Di ana Bass?

A: | recall probably leaving a tel ephone nessage to

the effect that |I thought she was in Saint Augustine,

Florida at the tine.

Q Was this before the trial?

A. Before the hearing, yes. (VOL. VI PCR 247).

See al so copies of phone nessages contained in M. Hitchcock’s
letter in (VOL. XIl 1099-1116).

Ms. Bass, when appearing at this hearing, confirnmed that she
was living in Florida in 1988 the year that M. Hitchcock’s
penalty phase and second death sentence occurred. (VvOL. PCR.
210). Accordingly, Ms. Bass was not unavailable as the State
m sl ed the Court in 1988.

This Court did address the unavailability of Diana Bass in

its opinion following M. Hitchcock’s death sentence. Hitchcock

v. State, 578 So. 2d 685, 691 (Fla. 1990); vac’'d on other
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grounds 614 So. 2d 483 (Fla. 1993). When this Court issued this
opinion, this Court did not know what came to light at this
hearing. Wthout the know edge that Di ana Bass was avail abl e
this Court stated:
Hi t chcock next clainms that the court erred in allow ng
the state to read into evidence the trial transcript
of a hair analyst's testinony because the state did
not denonstrate her wunavailability. At the time of
resentencing, the hair analyst no |onger worked for
the state, and the state advised the court that a
diligent search had failed to |ocate her. W see no
error in the court's finding this wtness to be
unavail abl e. Moreover, because the court adm tted her
entire testinmony, including cross-exam nation, no
confrontation clause violation occurred. See Chandl er
v. State, 534 So.2d 701 (Fla.1988), cert. denied, 490
U S 1075, 109 S.Ct. 2089, 104 L.Ed.2d 652 (1989).
Therefore, we find no nerit to this issue.
ld. 691
This Court clearly did not know that the prosecutors had
m sinformed the Court about Diana Bass’ availability. Thi s
Court al so never considered that the State did not disclose the

evi dence of Diana Bass that canme to light in the Peek case. See
Peek v. State, 488 So. 2d 52, 53 (Fla. 1986).

The testinmony concerning Diana Bass at this hearing also
constitutionally mandated a new trial because, as raised in the
notion, the evidence that came to |light at this hearing through
proffer was newy discovered. See Jones v. State, 591 So. 2d 911
(Fla. 1992). Though it was known to the State in 1988, the

evi dence was unknown to the trial court, M. H tchcock and his
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counsel at the tinme of trial.

The Di ana Bass evi dence coul d not have been brought to Iight
sooner because the State had m sinformed the court in 1988 that
Ms. Bass was unavailable and failed to disclose Diana Bass
i nconpetency to M. Hitchcock. Mor eover, because Hitchcock
recei ved penalty phase after penalty phase because of the deni al
of his rights and only reentered a postconviction posture now,
the issues involving Diana Bass shoul d have been consi dered by
the | ower court. Wth effective assistance of counsel, the
new y di scovered evidence of Diana Bass would probably lead to
a jury verdict of not guilty because the State’'s case woul d not
be cloaked in false scientific certainty if the hair analysis
wer e i npeached or excl uded.

After this evidentiary hearing, the fact remains that M.
Hitchcock remains sentenced to death for a crime he did not
commt, and this was made possi bl e because Di ana Bass | acked t he
conpetence to properly conduct hair analysis in this case. The
evi dence had not obtained a |level of scientific certainty as
requi red under Frye. Counsel perforned deficiently regarding
Di ana Bass’ testinony as a whole and failed to safeguard M.
Hitchcock’s due process rights to a fair trial. Counsel’s
performance denied M. Hitchcock his right to effective
assi stance of counsel under the Sixth and Fourteenth Amendnents

to United States Constitution. Lastly, the State violated M.
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Hitchcock’s right to due process by failing to disclose the
i nconpetency of Diana Bass and allow ng false testinony to be
heard by the jury. The prejudice that resulted from these
failures was overwhelmng; the State’'s case was w apped in a
false cloak of scientific credibility which led to the false
conviction of Janmes Hitchcock. Accordingly, this Court should
reverse.
ARGUMENT | X

THE LOWER COURT ERRED | N DENYI NG

RELIEF ON CLAIM Xl o MR

H TCHCOCK' S MOTI ON THUS DENYI NG

H'S FIFTH, S| XTH, El GHTH AND

FOURTEENTH AMENDMENT RI GHTS UNDER
THE UNI TED STATES CONSTI TUTI ON.

M. Htchcock was denied his right to the effective
assi stance of counsel under the Sixth and Fourteenth Amendment’s
to the United States Constitution. See Strickland supra. The
| ower court erred in denying relief on this claim This Court
shoul d reverse.

Claim XI of the notion alleged, in sum that the sexual
battery, as seen by the State’s own evidence, was conplete by
the time that the hom cide in question began. Accordingly, the
aggravator of during the course of a felony, (see Section
921.141(5)(d),did not apply to M. Hitchcock’s case and counsel
was i neffective for not adequately addressing this issue.

The lower court denied Claim XI (VOL. XII R 1129). The
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court found that “counsel had no basis to object to the
instruction given that the nurder was commtted during the
conm ssion of a felony or to request that a special instruction
whi ch would have required the jury to determ ne whether the
sexual battery actually occurred”(VOL. XIl PCR 1130).

M. Hitchcock was charged and convicted of nurder under
Section 782.04, Florida Statutes. The indictnent in this case
states in relevant part: “James Ernest Hitchcock did, on the
31st day of July, 1976, in Orange County, Florida, in violation
of Florida Statute 782.04, froma preneditated design to effect
the death of CYNTH A ANN DRI GGERS, a human being, kill and
mur der the said CYNTHI A ANN DRI GGERS, in said State and County,
by strangling her with his hands.” (1996 VOL. XIV R 630). At
the 1977 guilt phase the jury was instructed on preneditated
mur der and felony nmurder but did not return a verdict as to
whi ch theory applied to M. Hitchcock or whether both applied.

At the 1996 resentencing, the State argued for the
aggravator that the murder took place during the conm ssion of
a sexual battery or “rape” as the State continually referred to
it. The trial court found this aggravator existed. (1996 VOL.
XVI R 1051) The jury, however, never returned a specific
finding that the nurder in the instant case occurred during the
conm ssion of a felony.

Resent enci ng counsel never argued that even if there was a
murder, the act of sexual battery took place before the nurder
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t hat

James Hitchcock was charged with and the entire act

was

conplete. There was no evidence that the hom cide occurred at

the tine the actual penetration was taking place. At the 1996

resentencing Dr. Ruiz the nedical exam ner testified in response

to State questioning on direct as follows:

Q And you indicated in your opinion prior to that
i ncident she was virginal, hadn't been -

A.  Yes.

Q Can you determ ne how close to the time of her
death that the hymenal tear was caused?

A. Well, a few hours before, because it was a recent
one.

Q It would have been from a few hours to just

before, or did there have to be a few hours in
bet ween, in other words, is it fromthe tine of death
to a few hours back, that’'s the range or that it had
to have happened a few hours before death?

A. No a few hours before the death of the victim

(1996 VOL. VI R 118).

On cross examnation Dr. Ruiz testified as foll ows

response to trial counsel’s questioning:

Q Let me get this straight for my own edification.
You say the sexual battery would have occurred a few
hours before the actual death of Mss Driggers, is
that correct?

A. Well, this was a recent injury. Could be one hour
or maybe half an hour or maybe two hours.

Q O maybe - - give ne a tine frame, all 1’ m asking.
A Well, a recent injury is sonething that occurs

within hours, but not 20 hours or 25 hours or
sonet hing |ike that.

Q | understand, Doctor, listen to nmy question, from
when to when, what are the outsides?

A. | wasn’'t there.

Q Gve ne your opinion?

A. | would say between one and one hour. | could say

that this is as recent laceration that took place a
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f ew hours before.

Q Few hours before?

A. Few hours, within one hour, two-hour, three hours.
Q One, two, three hours, is that what you’ re saying?
A. Yes, nore or |ess.

(1996 VvOL. VI R 118-19).
Section 921.141(5)(d), Florida Statutes providesinrelevant
part:

The capital felony was commtted while the defendant
was engaged, or was an acconplice, in the conmm ssion

of, or an attenpt to commt, or flight after
conmmtting or attenpting to commt any. . . . sexual
battery.

Evi dence at the 1996 resentencing did not prove this
aggravator beyond and to the exclusion of every reasonable
doubt. The State’s own expert, Dr. Ruiz had the sexual battery
occurring an hour or nore before the death. (1996 VOL. VI 118-
19).

The 1996 resentencing jury never heard the elenments of
sexual battery. Had the jury been instructed on these el enents
the jury woul d have had a reasonabl e doubt as to the aggravator
that the nurder was commtted during the course of a sexual
battery. Reasonabl e counsel would have requested this jury
instruction so that the jury would not have considered this
aggravator if it found that the sexual activity was conplete
bef ore the nmurder began.

Apart from requesting the jury instruction, resentencing
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counsel was ineffective for not arguing that the State had not
proved beyond a reasonabl e doubt that the nmurder occurred during
t he comm ssion of a sexual battery. Reasonabl e counsel woul d
have argued that the State did not prove this aggravator beyond
a reasonabl e doubt and would have discussed the testinony of
both Dr. Ruiz and the recorded statenent that any sex act was
conpl ete before the nurder took place. Based on the
overwhel mng mtigation, absent the jury's finding of this
aggravator it is probable that the jury would have recommended
life.

Accordi ngly, counsel should have noved for both a jury
instruction detailing the elenments of sexual battery and at
| east argued to the jury that had a sexual battery took pl ace,
that act was conplete by the tine the murder occurred. Wth a
proper instruction, or a coherent argunent, it was reasonably
probable that the jury would not have recomended death.
Counsel’s failure allowed the jury, either individually or
collectively, to return a death recomendati on and all owed the
trial court to inpose such a sentence. The prejudice was not
just apparent but overwhelmng in this regard. This Court
shoul d reverse.

ARGUMENT X
THE LOWER COURT ERRED | N DENYI NG

MR. HI TCHCOCK RELIEF ON CLAIM Xl |
OF HI'S MOTION THUS DENYING MR
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HI TCHCOCKS RI GHTS UNDER THE FI FTH,
SI XTH, El GTH AND FOURTEENTH
AMENDMENTS.

The | ower court denied ClaimXIl (VOL. XIl PCR. 1130). The
court found that the claim related solely to the 1977 gquilt
phase and was procedurally barred for the reasons the court
found under Claim Il (VO.. X1 PCR 1130). For the reasons
di scussed in Argunent | of this brief, M. H tchcock was not
procedurally barred fromraising this claimin postconviction.

I n the postconviction notion at issue, M. Hitchcock al |l eged
t hat :

MR. HI TCHCOCK WAS DENI ED DUE PROCESS OF LAW AND HI S

Rl GHT TO EFFECTI VE COUNSEL UNDER THE UNI TED STATES AND

FLORI DA CONSTI TUTI ONS BECAUSE: HE WAS NOT PRESENT AT

BENCH CONFERENCES DURI NG THE JURY SELECTI ON PROCESS

WHERE PEREMPTORY CHALLENGES WERE EXERCI SED BY BOTH THE

STATE AND THE DEFENSE; THE TRI AL COURT BREACHED I T S

RESPONSI Bl LI TY TO ENSURE A COVWPLETE RECORD BY FAI LI NG

TO DI RECT THE COURT REPORTER TO RECORD AND TRANSCRI BE

THE BENCH CONFERENCES WHERE PEREMPTORY CHALLENGES WERE

EXERCI SED BY BOTH THE STATE AND DEFENSE AND TRI AL

COUNSEL RENDERED | NEFFECTI VE ASSI STANCE OF COUNSEL BY

FAILING TO ENSURE THAT MR HI TCHCOCK WAS PRESENT

DURI NG CRI TI CAL STAGES OF THE PROCEEDI NGS.

During the jury selection process in M. Hitchcock’s 1977
trial, perenptory challenges by both the State and Defense were
exerci sed at bench conference outside the presence of M.
Hi tchcock and the Court Reporter (1977 VOL. | R 99, 100, 161,
188, 198, 204). M. Hitchcock’s 1977 trial counsel could not

recall whether M. Hitchcock was at the bench when perenptory
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strikes were nmade and the jury that falsely convicted M.
Hitchcock was selected. (VO.L. V. PCR 128). The record,
however, speaks for itself and accurately reflected what
occurred in court at M. Hitchcock’s trial.

It was well settledlawat the time of M. Hitchcock’s tri al
in 1977 that a defendant had a right to be present during
critical stages of his trial, including all stages of jury
sel ecti on. In State v. Melendez, 244 So.2d 137 (Fla. 1971),
this Court stated: “It is settled lawthat trial begins when the
selection to the jury to try the case comences. The defendant
has the right to be, and is required to be, present during
certain phases of his trial, including all stages of the jury
selection.” Id. at 137. The Court went on to say that the
defendant may affirmatively waive this right on the record after
inquiry by the court to his acquiescence |Id. at 137, 138.

M. Hitchcock never waived his appearance at the bench
conference or accepted the jury panel on the record. Therefore,
M. Hitchcock is entitled to a newtrial due to this fundanmental
breach in his right to due process of |aw.

As to the failure of the trial court to ensure a conplete
record, Florida Law is clear that the circuit court is required
to certify the record on appeal in capital cases. Art. 5

Section 3(b)(1), Fla. Const.; 921.141(4), Fla. Stat. In Dobbs v.
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Zant, 113 S.Ct. 835 (1993), the Suprenme Court acknow edged the
integral nature of a conplete transcription of the record to a
death sentenced individual’s right to review. The failure of
the trial court to record the entire proceedings, including
bench conferences where perenptory chall enges were exerci sed and
other legal argunents throughout the trial, violated M.
Hitchcock’s right to a full review on appeal, his right to equal
access to the courts that would review his conviction, as
guaranteed by the Sixth, Eighth, and Fourteenth Amendnents to
the United States Constitution.

The trial court judge was responsible for ensuring a
conplete record in a death penalty case. In this case, the
trial court failed to ensure a conplete record because the bench
conferences where the perenptory challenges were exercised by
the State and Defense were not transcribed by the Court
Reporter. Due to this fundanental error by the trial court, it
was i npossi ble for M. Hitchcock to ascertain whether perenptory
chal | enges were exercised ina constitutionally required nmanner.
For exanpl e, due to the absence of transcripts, it is inpossible
for M. Hitchcock to know whet her any African American jurors
were inproperly challenged by the state. Because there was no
transcription of this critical stage of the proceedi ngs agai nst

M . Hitchcock, no nmeani ngful appell ate and postconviction revi ew
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of his conviction can take place. M. Hitchcock is entitled to
a new tri al

Trial counsel was ineffective for failing to ensure M.
Hitchcock’s presence at critical stage of the proceedi ngs. One
of the responsibilities of trial counsel was to ensure that his
client was present at critical stages of the proceedi ngs. One of
the legally recognized “critical stages” of a crimnal trial is
the use of perenptory challenges in the jury selection process.
Trial counsel perfornmed bel ow the professional standard of care
by failing to ensure his client’s presence at bench conferences
where perenmptory challenges were exercised by the State and
Def ense (1977 vOL. | R 99, 100, 161, 188, VOL. |1 198, 204).

The failure of trial counsel to ensure M. Hitchcock’s
presence during the jury selection process is such a fundanent al
error and denial of right to adequate counsel, that no show ng
of prejudice under the Strickland standard need be established
to warrant relief. Because the ineffective performnce of
counsel deprived M. Hitchcock of a fundanental right to be
present at all “critical stages” of the proceedi ngs, prejudice
is presuned and a newtrial is mandated by the United States and
Florida Constitutions.

Trial counsel rendered ineffective assi stance of counsel in

violation of the Sixth and Fourteenth Amendnents of the United
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States Constitution by failing to ensure M. Hitchcock’s
presence at critical stages of his trial i.e. the jury selection
process when perenptory chall enges were exercised. The absence
of M. Hitchcock during the exercising of perenmptory chall enges
is a “trial error” reflecting a structural error in the
constitution of the trial mechani smof the type contenpl ated by
the Court in Arizona v. Ful mnante, 499 U S. 279, 111 S.Ct. 1246
(U.S. 1991). As such, the harm ess error doctrine does not
apply because prejudice is presuned.
The | ower court failed to confront the gross deprivation of
M. Hitchcock’s rights under the Fifth, Sixth, E ghth and
Fourteenth Amendments of the United States Constitution. This
Court shoul d reverse.
ARGUMENT XI
MR. H TCHCOCK IS ENTITLED TO
RELI EF UNDER RI NG V. ARIZONA AND
APPRENDI V. NEW JERSEY AND RAI SES
THIS ISSUE IN TH' S APPEAL TO

PRESERVE THI' S | SSUE FOR FURTHER
REVI EW

M. Hitchcock i s cogni zant of this Court’s deci sions denying
Ring relief. See Bottoson v. More, 833 So. 2d 693 (Fla. 2002),
and King v. Moore, 831 So. 2d 143 (Fla. 2002). He is also
cogni zant that despite the United States Suprenme Court precedent
that supported the United States Suprenme Court’s decision in

Hi tchcock v. Dugger a nunber of individuals were executed in
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Florida until the Supreme Court issued this opinion.

Florida’ s death penalty schenme, under which M. Hitchcock
was sentenced, violates the Fifth, Sixth, Ei ghth, and Fourteenth
Amendnents of the United States Constitution. As Apprendi nade
clear, any circunmstance that subjects an individual to an
enhanced penalty nmust be charged in the indictment, submtted to
the jury, and proven beyond a reasonable doubt. This did not
occur in M. Hitchcock’s case, and the |ower court should have
granted M. Hitchcock a new penalty phase.

I n denying this claimthe | ower court failedto consider the
claimas anended. The court also erroneously stated that the
United States Suprene Court rejected the argunent that Apprendi
requires aggravating circunstances to be <charged in the
i ndi ctnment, submtted to a jury and proved beyond a reasonable
doubt, and cited this Court’s opinion in Bottoson v. Moore, 833
So. 2d 693 (Fla. 2002), cert. denied, 537 U.S. 1070 (2002). M.
Hitchcock respectfully submts that Apprendi and Ring hold
directly to the contrary, and despite this Court’s rulings,
justifies relief in his case.

Accordi ngly, because relief is warranted under Apprendi and
Ri ng, and to preserve this issue for federal review, M.
Hi t chcock appeal s the | ower court’s decision and asks this Court

to reverse the | ower court’s denial of relief.
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CONCLUSI ON

Janmes Hitchcock remains on death rowfor a crinme he did not
commt and with a sentence he did not deserve. The |ower court
failed to remedy the denial of M. Hitchcock’s rights. Thi s
Court should reverse.
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