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REPLY TO STATE' S RESPONSE
GROUND |

PETI TI ONER WAS DEPRI VED OF ADEQUATE NOTI CE OF FELONY
MURDER AND DEPRI VED OF A UNANI MOUS VERDI CT W TH REGARD
TO BOTH THE DETERM NATI ON OF GUI LT/ I NNOCENCE AND THE
SENTENCE BY VI RTUE OF THE TRI AL COURT' S | NSTRUCTI ONS
AND THE VERDI CT FORMS VWHI CH ALLOWED THE JURY TO ARRI VE
AT A NON- UNANI MOUS VERDI CT AS TO THE COUNT OF MURDER ON
VWHI CH THE CONVI CTI ON WAS BASED | N VI OLATI ON OF THE 5!N,
6th, 8™, AND 14™ AMENDMENTS OF THE UNI TED STATES

CONSTI TUTI ON.  APPELLATE COUNSEL WAS | NEFFECTI VE | N
FAI LI NG TO RAISE THI S | SSUE | N THE DI RECT APPEAL.

M. Hitchcock stands by his argunent made in G ound | of
his Petition. This argunent is a nultifaceted one which
requires this Court to address the inherent
unconstitutionality of this State's capital charging schene.
Additionally, this Court nmust address the specific facts from
the record on appeal that are fully detailed in the Petition.

This Court should grant relief because the denial of M.
Hitchcock’s rights was both fundanental and severe. The
deni al of adequate notice and proper charging in M.
Hitchcock’s case denied himhis rights under the Fifth, Sixth,
Ei ghth and Fourteenth Amendnents to the United States
Consti tution.

M. Hitchcock raises the inherent unconstitutionality of
Florida s first degree nmurder |aw as fundanental error which
shoul d be addressed in light of the United States Suprene

Court’s decisions in Ring v. Arizona, 536 U S. 584 (2002), and

Apprendi v. New Jersey, 530 U S. 466 (2000). Appellate



counsel, however, was still ineffective for not addressing the
obvi ous constitutional deprivation that occurred on the record
in M. Hitchcock’s case.

The State attenpts to have a doubl e benefit of procedural

bar. While Ring was not issued until after M. Hitchcock’s

| ast resentencing, the State argues first that counsel was not
ineffective for failing to raise the issue of Gound |
Response at 5, and second that constitutional challenges to
Florida s capital sentencing statute nust be raised on direct
appeal, Response at 7-8. No procedural bar prevents this
Court from addressing this challenge to Florida s death
penalty schenme -- it was either unconstitutional in M.
Hitchcock’s case or it was not. This Court should decide
this issue after considering the argunments nmade in M.
Hitchcock’s Petition

Contrary to the State’s Response, this Court has not
repeatedly ruled that constitutional challenges to Florida’'s
capital sentencing statute nust be raised on direct appeal.
See Response at 7-8. Fi nney v. State, 831 So.2d 651 (Fla.
2002), as cited by the State, ruled that “[p]ostconviction
notions are not to be used as second appeals. |ssues that
were or could have been raised on direct appeal are not
cogni zable in a Rule 3.850 notion.” 831 So.2d at 657. Finney

did not hold that Habeas Corpus is not the right forumto

raise a constitutional challenge to Florida’s death penalty



scheme in light of new case |law fromthe United States Suprene
Court that was issued after a direct appeal becane final.
Floyd v. State, 808 So.2d 175 (Fla. 2002), and Arbel aez v.
State, 775 So.2d 909 (Fla. 2000), were also both appeals from
the denial of postconviction notions and not denials of habeas
corpus, let alone clainms of ineffectiveness of appellate
counsel. Gound |I was nade possible by R ng and coul d not
have been raised until the authority of Ring existed.

Contrary to the State’s Response, in which the State cites
a long list of cases, Florida lawis not well settled that
Ri ng and Apprendi “have no inpact on Florida s capital
sentencing structure because death eligibility is determ ned

at the guilt stage of a Florida capital trial.” See Response

at 6-7. Clearly, if this were true, Florida would have no
limt on the class of nurder defendants who nay receive the
death penalty. Florida's death penalty scheme would not only

violate Furman v. Ceorgia, 408 U. S. 238 (1972), but also
Proffitt v. Florida, 428 U S. 242 (1976). VWhile M. Hitchcock
I's cognizant that this Court has not granted Ring relief on
the standard Ring claim see Gound V infra, the clai mmde
herein is not the standard Ring claimthat this Court has

denied relief.

The full inmpact of Ring and Apprendi is yet to be seen.

Clearly this Gound, while challenging Florida’s death penalty

schenme in |ight of Ring and Apprendi, goes beyond the standard

3



Ring claimand shoul d be addressed by this Court. The
Respondent’s argunents do not justify this Court’s denial of
M. Hitchcock’s claim This Court should grant relief.
GROUND | |

1977 APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO

RAI SE THE CLAI M THAT MR, HI TCHCOCK WAS NOT PRESENT AT

BENCH CONFERENCES AT CRI TI CAL STAGES AND TRI AL COUNSEL

FAI LED TO MAKE AN ADEQUATE RECORD OF BENCH CONFERENCES

M. Hitchcock stands firmy by the argument he made in
Ground Il of his Petition. Appellate counsel failed to raise
the claimthat M. Hitchcock was not present during bench
conferences at critical stages of the proceedi ngs against him
and that there was an inadequate record nade of his bench
conferences. This violated M. Hitchcock’s rights under the
Fourth, Fifth, Sixth, Eighth and Fourteenth Amendnents to the
United States Constitution. Appellate counsel had a duty to
raise the violations of these inportant rights. Appellate
counsel’s failure to do so was deficient and prejudiced M.
Hi tchcock by denying M. Hitchcock a renedy for these
viol ations, thus conpounding the denial of M. Hitchcock’s
rights under the Fourth, Fifth, Sixth, Ei ghth and Fourteenth
Amendnments to the United States Constitution.

The claimthat appellate counsel failed to raise was not a
cl ai munder state procedural |aw, as seen in Boyett v. State,
688 So.2d 308 (Fla. 1996), cited in Response 11-13. Rather,

appel |l ate counsel was deficient for failing to raise a serious



deprivation of M. Hitchcock’s constitutional right to be
present at the critical stages of the proceedi ngs agai nst him
and to have his nurder trial recorded for further review If
St ate procedural or constitutional |aw supports relief, M.
Hi tchcock accepts and clains its support in favor of this
Court granting relief. If it does not, M. Hitchcock
respectfully submts that he is entitled to relief under the
United States Constitution which guarantees that he be present
at each and every critical stage of the proceedi ngs agai nst
him an adequate record and effective appellate counsel to
remedy the denial of these rights.
GROUND | I'I

APPELLATE COUNSEL WAS | NEFFECTI VE FOR NOT RAI SI NG ON

APPEAL THAT THE TRI AL COURT ERRONEOUSLY FOUND THAT THE

AGGRAVATOR OF “DURI NG THE COURSE OF A FELONY” APPLIED

IN MR HI TCHCOCK S CASE

M. Hitchcock stands firmy by the argunment he made in
Ground Il'l. Appellate counsel was ineffective for failing to
raise this issue on direct appeal. Apart fromthe
i neffectiveness of trial counsel in failing to argue that
there was a break in the nexus between the alleged sexua
battery and the nmurder, appellate counsel had an affirmative
duty to argue on appeal that the trial court erroneously found
that this aggravating factor existed.

The error addressed in this ground occurred when the trial

court issued its order sentencing M. Hitchcock to death based



in part on a finding of the “during the course of a felony”
aggravating circunstance. This aggravating circunstance was
not supported by the evidence from M. Hitchcock’s penalty
phase because it was clear, even from M. Hitchcock’ s fal se
confession, that the sexual contact was conpl ete before the
hom ci de took place. To support this aggravating circunstance
the trial court needed to find that the nmurder occurred
during the course of a violent felony, not that a violent
felony occurred and then |ater a nurder occurred. As far as a
| ack of evidence for this aggravating circunstance, trial
counsel was not required to object, nor could they object, to
the finding of this aggravating circunstance because it was
the very last thing that the trial court did in its order
sentencing M. Hitchcock to death. Appellate counsel could
have sinply raised the | ack of evidence for this aggravating
circunstance on appeal as appellate counsel regularly does on
one or nore aggravating factors in alnost every capital direct
appeal this Court hears.

Contrary to the State’s response, the issue of the
sufficiency of the evidence for the “during the course of a
fel ony” aggravating circunstance was not procedurally barred
and was neritorious. Appellate counsel was deficient for
failing to raise this issue. The prejudice that resulted
fromthis deficiency was overwhel m ng; M. Hitchcock’s death

sentence was justified by the | ower court and upheld by this



Court based on an aggravating circunstance that the State did

not prove. Accordingly, this Court should grant relief.

GROUND |V
APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO RAI SE
THE CALDWELL | SSUE APPARENT ON THE RECORD I N THE DI RECT
APPEAL OF THE FOURTH SENTENCI NG TRI AL.

M. Hitchcock stands firmy by this claim Appellate
counsel was ineffective for failing to raise on appeal the
Cal dwel | violation that occurred in M. Hitchcock’s 1996
resentencing. This issue was both preserved at trial and
apparent in the record on appeal. The jury instruction
violated M. Hitchcock’ s rights under the Fifth, Sixth,

Ei ght h, and Fourteenth Amendnments to the United States
Consti tution.

M. Hitchcock does not concede that the standard jury
instruction used in Florida passes constitutional nuster. M.
Hitchcock’ s resentenci ng, however, presents a far greater
Cal dwel | violation than that which occurs by the reading of
the standard jury instruction on the jury’'s role in
sent enci ng.

Noti ceably absent fromthe State’'s Response is what the
sentencing court in M. Hitchcock’s case actually told the
sentencing jury which recomended a death sentence for M.

Hi t chcock. The court instructed:



As you have been told, your final decision as to what
puni shnment shall be inposed is the responsibility of nme
as the judge. However, it is your duty and
responsibility to followthe law that | will now give
you to render to nme an advisory sentence based upon
your determ nation as to whether sufficient aggravating
circunstances exist to justify inposition of death
penalty and what is sufficient mtigating circumstances
exi st to outwei gh any aggravati ng circunstances you nay
find to exist.

1996 Vol. VII R 363. (Enphasi s added).

The jury that recommended death for M. Hitchcock was
i mproperly instructed that the jury did not even have
responsibility for the jury’'s own final decision. The actual
instructions read to the jury went beyond the standard jury
instruction’s usual dimnishing of the jury’s role. In M.
Hitchcock’s case, the jury's role not only in sentencing but
in the jury’'s own recommendati on was di m ni shed.

I n postconviction, M. Hitchcock raised his resentencing
counsel’s ineffectiveness in failing to object when the above
unconstitutional jury instruction was read to the jury. This
was done in anticipation of the argunent that resentencing
counsel’s notion to strike! was insufficient to preserve for
appellate review the trial court’s unconstitutional jury
i nstruction.

Appel | ate counsel’s ineffectiveness was quite another

matter. As the State’s response points out, the | ower court

“MOTI ON TO STRI KE PORTI ONS OF ‘ FLORI DA STANDARD JURY
| NSTRUCTI ONS I N CRI M NAL CASES' RE: CALDWELL v. M SSI SSI PPI,”
(1996 vOL. XIV R. 723-725)



found that the Caldwell claimcould have been raised on direct
appeal , but was not raised. Response at 15. The | ower court
found that ClaimVIIl of M. Hitchcock’s postconviction notion
was procedurally barred because the claimcould have been

rai sed on direct appeal and in light of Apprendi v. New
Jersey, 530 U.S. 466 (2000); citing Card v. State, 803 So.2d
613(Fla. 2001). (VOL. XIlI PCR 1127). Should this Court
accept the lower court’s reasoning, it is inplicit that
appel | ate counsel should have raised the Caldwell error.
Appel | ate counsel’s performance in this regard was both
deficient and prejudicial.

Regardl ess of which forumis nost appropriate for raising
the Caldwell error in this case, the Caldwell error was both
obvi ous and egregious. While the State’'s response cites the
current status of the law, the jury instruction at issue here
clearly was an inproper description of “the role assigned to

the jury by local |aw. Response at 16, citing Romano v.

Okl ahoma, 512 U. S. 1, 9 (1994)(quoting Dugger v. Adans, 489
U.S. 401, 407 (1989). Moreover, unlike the other federal cases
cited by the State, see Response at 16-17, here it was the
trial judge and not trial counsel which affirmatively m sled
the jury as to the jury s sentencing role. The judge, unlike
a prosecutor, was the ultimate authority for the | aw during
M. Hitchcock’s resentencing. Thus, the trial judge's

m srepresentation had far greater inpact on the jury than nere



comments by a prosecutor during closing argunment. This should
have been addressed by appell ate counsel.

Additionally, contrary to the State’s assertion otherw se,
Ring v. Arizona and Apprendi v. New Jersey do indeed require
greater scrutiny of Caldwell violations. Respectfully, M.
Hitchcock asserts that despite the quoted | anguage fromthis
Court’ s Robi nson opinion, see Response at 17, to the extent
that Florida s death penalty scheme remains constitutional, it
is because of the role of Florida juries in that schenme. The
resentencing court’s inproper instruction, which was far worse
than the standard jury instruction, clearly rendered M.
Hitchcock’s death sentence unconstitutional regardless of

whet her Florida’ s death penalty schenme survives Ring and

Apprendi .

Appel | ate counsel was deficient in failing to raise the
aggravated Caldwell error that arose in M. Hitchcock’ s case.
The 1issue was either properly preserved or fundanmental and
t hus appropriate for appellate challenge. Had counsel done so
this Court would have reversed M. Hitchcock’s death sentence.
This Court should grant M. Hitchcock a new sentencing.

GROUND V
THE FLORI DA DEATH SENTENCI NG STATUTE AS APPLIED IS
UNCONSTI TUTI ONAL UNDER THE SI XTH, EI GHTH, AND
FOURTEENTH AMENDMENTS OF THE UNI TED STATES

CONSTI TUTI ON. APPELLATE COUNSEL WAS | NEFFECTI VE FOR
FAI LI NG TO RAISE THI S | SSUE I N THE DI RECT APPEAL

M. Hitchcock raised this claim despite this Court’s

10



opi nions as cited by the State, Response at 18. M. Hitchcock
does so to preserve this issue for |ater federal and state
review should this Court or the United States Suprenme Court
address Florida s death penalty scheme in |light of Ring and
Apprendi. He also does so with the knowl edge that one day the
deficiencies in Florida's death penalty schenme may be
corrected just as the constitutional infirmty of his first
death sentence was corrected in Hitchcock v. Dugger.

M. Hitchcock raised the underlying error under two
di fferent procedures; his postconviction notion and appeal and
in this Petition. This was done to avoid a denial of relief
froman unconstitutional death sentence based on one of the
many procedural grounds that regularly deny renedy for
constitutional violations. Regular practice has shown that in
what ever foruma party raises a claim the State w |
inevitably claimthat it should be rai sed sonewhere el se,
usually a proceeding which is no | onger available. Here, if
this claimshould have been raised on direct appeal it was
appel | ate counsel who should have raised the claim Thus,
this claimis properly raised here even if this Court was
presented with other theories, such as those raised in M.
Hi t chcock’ s cont enporaneously filed appeal fromthe denial of
postconviction relief.

Regarding retroactivity, this Court and the United States

Suprenme Court have not held that Ring and Apprendi apply to

11



Florida s death penalty, |et alone whether these decision
apply retroactively. The State’ s argunents on retroactivity
are therefore premature; some court has to first find that
Ri ng and Apprendi apply to Florida s death penalty schene.
Then and only then will the issue of retroactivity be ripe.

Two points on retroactivity should al so be consi dered:
First, this Court, which makes its own decisions on
retroactivity, has not held that Ri ng and Apprendi do not
apply retroactively as a matter of State |aw. See generally,
W ndomv. State,29 Fla. L. Weekly S191(Fla. May 6,
2004) (denying relief on grounds other then retroactivity);
Wtt v. State, 465 So.2d 510 (Fla. 1985). Second, Schriro v.
Summerlin, 524 U S. __ (2004), deals with retroactive
application of Ring and Apprendi on federal review. In
federal habeas corpus practice, issues often are raised for
the first time in a habeas petition in light of newlaw. A
federal habeas petitioner faces a nunmber of obstacles to
retroactive application of new federal law. M. Hitchcock may
have arguments concerni ng whether he is entitled to
retroactive application of Ring or Apprendi in his particular
case if federal review is necessary. These issues, however, do
not affect this Court’s decision on whether M. Hitchcock
shoul d be granted relief.

M. Hitchcock’s direct appeal was at |east pending while

Apprendi was being resolved. Perhaps trial counsel did not

12



have the benefit of seeing Apprendi’s flow through the federal
system but appellate counsel did.? Certainly, the argunents
made for M. Apprendi and M. Ring could have been made by the
appel l ate attorney for M. Hitchcock. This issue, however, is
fundanental, and is akin to a sentence that exceeds the
statutory maxi num

Unl i ke a noncapital defendant, M. Hitchcock was
prohibited fromraising an illegal sentence clai munder
Florida Rule of Crimnal Procedure 3.800(b). Under this rule,
the trial court can correct a sentencing error, including an
illegal sentence, but only in a noncapital case. The rule
specifically exenpts capital sentenced defendants: “This
subdi vi sion shall not be applicable to those cases in which
t he death sentence has been inposed and direct appeal
jurisdiction is in [this Court] under article V, section
3(b)(1) of the Florida Constitution.” Rule 3.800(b). This
was precisely the procedural position of M. Hitchcock after
the trial court inposed death. Unlike a noncapital defendant,
however, M. Hitchcock had no opportunity to claimthat his
sent ence exceeded the maxi mum al l owed by the jury’ s verdict.
Failure to object to a sentence that exceeds the maximumis

not waived by a failure to object at the time of inposition

2 This Court denied rehearing in Hitchcock v. State, 755
So. 2d 638 (Fla. 2000) on May 3, 2000. Apprendi was deci ded
on June 26, 2000. This Court issued the mandate on Hitchcock
on July 21, 2000. See docket for SC60-92717.

13



because for the noncapital defendant there exists a renedy
under Florida Rule of Crimnal Procedure 3.800. Inplicit
under Rule 3.800's exclusion of capital defendants is the
principle that the remedy lies with this Court, as it should
in M. Hitchcock’s case.

Accordingly, this Court should grant relief.

GROUND VI
MR. HI TCHCOCK' S EI GHTH AMENDVMENT RI GHT AGAI NST CRUEL
AND UNUSUAL PUNI SHMENT W LL BE VI OLATED BECAUSE MR.
H TCHCOCK MAY BE | NCOVPETENT AT THE TI ME OF EXECUTI ON.

M. Hitchcock raised this issue to preserve this issue for
federal review The State asks this court to dismss this
claimrather than deny it. Response at 19. In each of the
cases cited by the State this Court has acknow edged that the
Petitioner’s claimof inconpetence to be executed was untinely
and denied the claim

There is no reason for this Court to dismss this claim
rat her than deny it. This claimwas properly raised in M.
Hitchcock’s Petition, albeit with the understanding that the
claimwas raised to allow for federal review should that be
necessary.

If M. Hitchcock is ever subjected to a death warrant he
may be inconpetent to be executed. Should this occur, M.
Hitchcock’s counsel will seek to protect his Ei ghth Amendnent

rights, first in State court and then federal court. To

14



proceed in federal court will require exhaustion of his State
remedies. M. Hitchcock raised this claimnow for precisely
this purpose. Dismissal of this claimrather than denial nmay
have real consequences for federal review of M. Hitchcock’s
conpetency to be execut ed.

Vet her or not the State asked this Court to dism ss
rather than deny this claimto obtain a procedural defense at
a later date is irrelevant. However, this Court should not
rule in such a manner that it would deny M. Hitchcock access
to federal court and possibly allow himto be executed
contrary to the Eighth Anmendnent’s prohibition of cruel and
unusual punishnment sinply because the rul es of federa
exhaustion require that he raise this claimnow This Court
has original jurisdiction to hear M. Hitchcock’s Petition for
Wit of Habeas Corpus. See art. V,83(b)(1), (9), Fla. Const.
M. Hitchcock invoked this jurisdiction by sinmultaneously
filing the instant Petition with his initial brief appealing
the circuit court’s denial of postconviction relief. See
Florida Rule of Crim nal Procedure 3.851(d)(3). Accordingly,
M. Hitchcock’s entire Petition is properly before this Court
and shoul d be ruled upon by this Court.

CONCLUSI ON

Based on the argunents contained in M. Hitchcock’s

initial petition and here in reply, this Court should grant

all relief requested.
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