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PRELI M NARY STATENMENT

Appel l ant, the State of Florida, was the prosecution bel ow,
the brief will refer to Appellant as such, the prosecution, or
the State. Appellee, WIlliam C. Bulgin, was the defendant in
the trial court; this brief will refer to Appellee as such
Def endant, or by proper nane.

The record on appeal consists of one consecutively nunbered
volume, which will be referenced according to the letter “R’,
foll owed by the appropriate page nunber. "IB" will designate
Appellant's Initial Brief, followed by the appropriate page
number .

Al l bol d-type enphasis is supplied, and all other enphasis is
contained within original quotations unless the contrary is

i ndi cat ed.

STATEMENT OF THE CASE AND FACTS

On Decenber 15, 2000, Appellee was arrested by the Florida
Departnment of Law Enforcenent (FDLE) for the sale of a
controll ed substance (R 1,16). On that same date, Appellee
agreed to cooperate with |law enforcenment in a continuing drug
i nvestigation and was rel eased (R 1,16). On Decenber 20, 2000,
Appel l ee retained an attorney who, and on the next day,
acconpanied him to the FDLE office to conplete paperwork (R
1,17). Appellee signed an agreenment to cooperate with the FDLE

but did not sign a waiver of speedy trial (R1,17). The



agreenment was a substantial assistance agreenent, whereby
Appel | ee agreed to help | aw enforcenent, and in return, Appellee
m nimzed his exposure (R 23). I n exchange for Appellee’s
cooperation, the State agreed that no charges would be filed and
that he would not be held in custody (R 26).

Appel | ee assisted and cooperated with the FDLE in its
i nvestigation for a period of time (R 1,18). At some point, the
agreenent to cooperate between the FDLE and Appel | ee soured, and
on March 22, 2002, the FDLE obtained a warrant for Appellee’s
arrest (R2). Appellee was arrested, and on April 16, 2002, the
State filed an Information charging Appellee with the sale of a
controll ed substance, a second degree felony (R 2). On August
30, 2002, Appellee filed a Notice of Expiration of Speedy Tri al
and Motion for Discharge (R 2).

On Septenmber 5, 2002, the trial court held a hearing on
Appel l ee’s Motion for Discharge (R 16). Appellee argued that he
was entitled to an automatic discharge and the State was not
entitled to the 15 day recapture period because the State failed
to file an Information or bring Appellee to trial within the
speedy trial time requirenents set forth in Florida Rule of
Crimnal Procedure 3.191 (R 18-22). The State argued that the
trial court should deny the notion for discharge, pursuant to
Florida Rule of Crimnal Procedure 3.191(j)(2), because the
failure to hold trial was attributable to Appellee (R 23-6).

On Septenmber 16, 2002, the trial court entered an Order
Granting Defendant’s Mdtion for Discharge (R 1). The tria



court held that “[b]lecause the defendant was arrested in
Decenber 2000; because the information chargi ng docunent was not
filed until nore than 500 days later without the defendant
havi ng been brought to trial; and because of the state of the
case law as it currently exists, the defendant is entitled to be
di scharged in this case” (R 2-3).

On Septenber 24, 2002, the State filed a tinely Notice of
Appeal appealing the trial court’s Oder Ganting Defendant’s
Motion for Discharge (R 4). This Initial Brief follows.



SUMVARY OF ARGUMENT

| SSUE | .

The trial court abused its discretion by failing to deny the
nmotion for discharge and set it for trial within 90 days of the
denial, in accordance with Florida Rule of Crimnal Procedure
3.191(j). The speedy trial time period began on the date of
Appel l ee’s first arrest and continued for a peri od exceedi ng the
175 days mandated by Florida Rule of Crimnal Procedure
3.191(a). However, when determ ning whether the State exceeded
the speedy trial time period, the trial court failed to consider
the effect of the substantial assistance agreenent between
Appel | ee and the FDLE that prevented the State from proceedi ng
totrial. Florida Rule of Crim nal Procedure 3.191(j) provides
for the denial of a notion for discharge brought on speedy trial
grounds if the failure to hold trial is attributable to the
accused. In the case at hand, the State's failure to hold trial
was attributable to Appellee, a result of the substanti al
assi stance agreenent. Thus, the trial <court abused its

di scretion by failing to deny Appellee’s notion for discharge.



ARGUMENT
| SSUE |

VWHETHER THE TRI AL COURT ABUSED | TS DI SCRETI ON BY
GRANTI NG APPELLEE’ S MOTI ON FOR DI SCHARGE

St andard of Revi ew

A trial court’s decision to extend or not to extend speedy
trial limts based on its determ nati on of whether the failure
to hold trial is attributable to the accused is reviewed for an

abuse of discretion. See Routly v. State, 440 So. 2d 1257, 1261

(Fla. 1983) (no abuse of discretion in extension of speedy tri al

for unavailable witness); Westberry v. State, 700 So. 2d 1236

(Fla. 1st DCA 1997)(trial <court’s finding of exceptional
circunst ances for extendi ng speedy trial tinme periodis reviewed

under abuse of discretion standard); Hobbs v. State, 689 So. 2d

1249, 1251 (Fla. 4th DCA 1997)(granting extension of speedy
trial for exceptional circunstances is discretionary and finding

no abuse of discretion).

Pr eservati on

At the Septenber 5, 2002, hearing on Appellee’ s Mtion for
Di scharge, the State argued that the trial court should deny the
nmotion for discharge, pursuant to Florida Rule of Crimnal
Procedure 3.191(j)(2), because the failure to hold trial was

attri butable to Appellee (R 23-6). This is the argunent



asserted in this appeal and thus, was preserved for appellate

revi ew

Merits
Florida Rule of Crimnal Procedure 3.191(a) provides:

(a) Speedy Trial w thout Demand. Except as ot herw se
provided by this rule, and subject to the
[imtations inposed under subdivisions (e) and (f),
every person charged with a crinme by indictment or
information shall be brought to trial within 90 days
if the crime charged is a m sdenmeanor, or within 175
days if the crime charged is a felony. If trial is
not conmenced within these tinme periods, the

def endant shall be entitled to the appropriate
remedy as set forth in subdivision (p). The tinme
peri ods established by this subdivision shal
commence when the person is taken into custody as
defi ned under subdivision (d). A person charged
with a crinme is entitled to the benefits of this
rul e whether the person is in custody in a jail or
correctional institution of this state or a
political subdivision thereof or is at |iberty on
bail or recognizance or other pretrial rel ease
condition. This subdivision shall cease to apply
whenever a person files a valid demand for speedy
trial under subdivision (b).

It is well-settled that the tinme limtations required by the
speedy trial rule begin when a person is first arrested and

taken into custody. See Genden v. Fuller, 648 So. 2d 1183 (Fl a.

1994) (speedy trial time comences when accused taken into

cust ody, not when charges filed); Wed v. State, 411 So. 2d 863,

865 (Fla. 1982)(date of original arrest is focal point for
speedy trial considerations); Thigpen v. State, 350 So. 2d 1078

(Fla. 4t" DCA 1977) (speedy trial tinme begi ns when defendant first
taken into custody); Allen v. State, 275 So. 2d 238 (Fla.

1973) (speedy trial comrenced when def endant taken i nto custody).



The State cannot circunvent the speedy trial rule by arresting
an accused, entering a nol pros, and then re-arresting the
accused for the sane conduct to restart the speedy trial tine
period. “[When the State enters a nol pros, the speedy trial
period continues to run and the State may not refile charges
based on the sane conduct after the period has expired.” State

v. Agee, 622 So. 2d 473, 475 (Fla. 1993). See Ryan v. State,

768 So. 2d 19, 20 (Fla. 3d DCA 2000)(State cannot circumvent
speedy trial rule by nol prossing charge and filing new
informati on based on sanme crim nal episode). Addi tional |y,
under these circumstances, the accused was entitled to an
automatic discharge, and the State was not entitled to the
recapture wi ndow set forth in Florida Rule of Crim nal Procedure
3.191(p)(3)* 1d. at 476.

The reasoning behind permtting the automatic di scharge and

not applying the recapture windowis found in Diaz v. State, 627

So. 2d 125 (Fla. 5" DCA 1993). The Fifth District Court of
Appeal noted that in Agee, the accused was entitled to an
automati ¢ di scharge because there was no case in court in which
he coul d assert his speedy trial rights at the end of 175 days:
“[ T] he def endant was deprived by the State of his right to seek

di scharge at the end of the prescribed period or 175 days -

! Florida Rule of Crimnal Procedure 3.191(p)(3) provides
that if the accused files a Notice of Expiration of Speedy
Trial Time, the trial court shall hold a hearing within 5 days
to determne if the speedy trial time has expired, and if so,
the State nust bring the accused to trial within 10 days (the
recapture period).



hence, he was thereafter entitled to automatic discharge upon
the refiling of the charge.” 1d. The court contrasted Agee
with the facts in Diaz, where there was a pending case at the
end of 175 days, and found that “[Di az] was not entitled to an
automati c di scharge, as was Agee, because at the end of the 175
day period the case was in court and the procedural renmedy of
filing a motion for discharge was available to Diaz at the
time.” 1d. at 126.

The Florida Suprenme Court expanded the application of the
speedy trial rule in CGenden v. Fuller, 648 So. 2d 1183, 1184

(Fla. 1994) when it concluded that the State cannot toll the
speedy trial time by entering a “no action” prior to filing
formal charges. The Court held that “the speedy trial tine
begins to run when an accused is first taken into custody and
continues to run when the State voluntarily termnm nates
prosecution before formal charges are filed and the State may
not file charges based on the sane conduct after the speedy

trial has expired.” [d. at 1185. See Leslie v. State, 699 So.

2d 832 (Fla. 3d DCA 1997)(“no action” filed by State after
def endant taken into custody does not toll the speedy trial tine

period). See also Wllianms v. State, 757 So. 2d 597, 598 (Fl a.

5th  DCA 2000)(initial arrest begins speedy trial tine and
“unarrest” does not toll time period).

In State v. WIllianms, 791 So. 2d 1088, 1091 (Fla. 2001), the

Court further expanded the speedy trial time period by holding

that “the speedy trial tinme begins to run when an accused is



taken into custody and continues to run even if the State does
not act until after the expiration of that speedy trial period.”
I n other words, no action, including the State’s failureto file
an Information, was the equivalent of filing a “no action”
pl eading for purposes of the speedy trial tinme period.
Additionally, as in Genden, the State was not entitled to a
recapture period under Florida Rule of Crimnal 3.191(p)(3).
Id. See Wlliams v. State, 774 So. 2d 23, 24 (Fla. 2d DCA

2000) (speedy trial period began when defendant in custody and
was not tolled by State’s failure to file information).

In the case at hand, it appears, at first glance, that the
speedy trial time period expired. Appel |l ee was arrested on
Decenmber 15, 2000, and the speedy trial tinme period began to
run. The State did not file an Information and took no action.
On  March 22, 2002, (462 days after speedy trial tine period
began to run) the FDLE obtai ned a warrant for Appellee s arrest.
Appel | ee was arrested, and on April 16, 2002, (487 days after
speedy trial time period began) the State filed an Information
charging Appellee with the sale of a controlled substance, a
second degree felony. To be sure, the 487 days well| exceeds the
175 speedy trial tine period mandated by Florida Rule of
Crimnal Procedure 3.191(a).

However, when determ ning whether the State exceeded the
speedy trial tine period, the trial court failed to consider the
effect of the substantial assistance agreenment between Appell ee

and the FDLE that prevented the State fromproceeding to trial.



By that agreenent, Appellee agreed to help | aw enforcenent, and
inreturn, Appellee mnimzed his exposure (R 23). 1In exchange
for Appellee s cooperation, the State agreed that no charges
woul d be filed and that he would not be held in custody (R 26).
The substantial assistance agreenent prevented the State from
filing charges against Appellee. To be sure, a direct and
unavoi dabl e consequence of the State not being able to file
charges was the State’s failure to hold a tri al
Florida Rul e of Crim nal Procedure Rule 3.191(p) provides that
no remedy will be granted under the speedy trial rule until the
court has considered Florida Rule of Crimnal Procedure
3.191(j). Florida Rule of Crim nal Procedure 3.191(j) provides:
(j) Delay and Continuances; Effect on Mtion. If
trial of the accused does not conmence within the
periods of tinme established by this rule, a pending
nmotion for discharge shall be granted by the court
unless it is shown that:
(1) a tinme extension has been ordered under
subdivision (i) and that extension has not expired,
(2) the failure to hold trial is attributable to
the accused, a codefendant in the sanme trial, or

their counsel;
(3) the accused was unavail able for trial under

subdi vision (k); or
(4) the demand referred to in subdivision (g) is
i nval id.

“[A] defendant is not entitled to discharge for expiration of
the time provided under the rule where the failure to hold trial

is attributable to the defense.” Dechaine v. State, 751 So.2d

100, 102 (Fla. 4th DCA 1999).
Subsection (d)(3)[, a precursor of Subsection (j)] of

rule 3.191 provides for the discharge of a defendant
on speedy trial grounds unless certain exceptions set

-10 -



forth in that subsection exist. Exanpl es of those
exceptions are the prior ordering of an extension of
the speedy trial time or the failure to hold trial
having been attributable to the defendant. That is,
t hat subsection provides for certain exceptions by
reason of which a defendant shall not be discharged
even t hough the ot herwi se applicable speedy trial tinme
peri ods have expired.

State v. Lazarus, 433 So.2d 1314, 1315 (Fla. 2d DCA 1983). In

State v. Jordan, 436 So.2d 291 (Fla. 2d DCA 1983), the appellate

court denied a notion for discharge brought on speedy trial
grounds because the appell ee had used dilatory tactics to del ay
the trial until it exceeded the speedy trial tine period.

As to the conspiracy charge, the 180-day speedy
trial period commenced on COctober 15, 1981, the date
the information was filed on the conspiracy charge,
i nasmuch as defendant had not been previously arrested
as a result of the conduct which gave rise to the
conspiracy charge. See Snow v. State, 399 So.2d 466
(Fla. 2d DCA 1981). However, the failure to try him
within 180 days was not violated because he hinself
instigated dilatory tactics on February 22, 1982. In
Butterworth v. Fluellen, 389 So.2d 968 (Fla.1980), the
suprene court recogni zed that if a codefendant causes
a delay or noves for a continuance which results in a
trial date outside of the speedy trial time period, he
wai ves the 180-day provision of the speedy trial rule.
Mor eover, quoting fromrule 3.191(d)(3)(ii), "a notion
for discharge shall be granted by the court unless it

is shown that the failure to hold trial is
attributable to the accused, a codefendant in the sanme
trial, or their counsel." Thus, the court erred in

di schargi ng defendant as to the conspiracy charge.
Id. at 293.

In the case at hand, the State’s failure to hold trial within
the speedy trial time period was attributable to Appellee, a
result of the substantial assistance agreenent. By entering
into the substantial assistance agreenent, Appellee del ayed the

State fromfiling the Information and going to trial. Appellee

-11 -



mnimzed his |egal exposure, succeeded in not having any
charges fil ed against him and attained his rel ease fromcustody
- all to his benefit. As an additional benefit and necessary
consequence of the agreenent, Appellee delayed the trial. The
State’s failure to hold the trial within the speedy trial tine
period, resulting from Appellee entering into the substantia
assi stance agreenent, is directly attributable to Appellee.

W t hout the substantial assistance agreenent, the State would
have been free to charge Appellee by Information imrediately
after the first arrest and to proceed to trial within the speedy
trial tine. | nstead, Appellee entered into an agreenent by
which the State agreed not to file an Information, a direct and
unavoi dabl e result of which was the State’s inability to proceed
to trial. The State’s inability to file the Informtion and
proceed to trial was a direct result of Appellee’ s agreenent to
enter into the substantial assistance agreenent. Thus, the
failure to hold the trial within the speedy trial time period
was attributable to Appellee, and the trial court abused its
di scretion by failing to deny the notion for discharge and set
it for trial within 90 days of the denial, in accordance with

Rul e 3.191(j).

-12 -



CONCLUSI ON

Based on the foregoing discussions, the State respectfully
requests this Honorable Court reverse the trial court's granting
of Appellee’s nmotion for discharge, and remand for a trial on

the charges set forth in the Information
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