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PRELI M NARY STATEMENT

Respondent, the State of Florida, the Appellee in the
District Court of Appeal (DCA) and the prosecuting authority in
the trial court, will be referenced in this brief as Respondent,
the prosecution, or the State. Petitioner, John Richard
Therrien, the Appellant in the DCA and the defendant in the
trial court, will be referenced in this brief as Petitioner or
proper nane.

This brief is submtted pursuant to the Court’s Order of
April 14, 2005, wherein the Court ordered a second set of

suppl enental briefs, to be filed sinultaneously. The various

other briefs in this case wll be referenced as follows: “Bl”
will refer to Petitioner’s Initial Brief, “BA” will refer to
Respondent’s Answer Brief, “BR" will refer to Petitioner’s Reply
Brief, “SIB” will refer to Petitioner’s Supplenental Initial
Brief, “SAB” wll refer to Respondent’s Supplenental Answer
Brief, and “"SRB” will refer to Petitioner’s Supplenental Reply

Brief. Each synbol wll be followed by the appropriate page
nunber .
A bold typeface wll be used to add enphasis. |Italics

appeared in original quotations, unless otherw se indicated.



MERI TS
| S THE FLORI DA SEXUAL PREDATOR ACT APPLI CABLE TO THOSE
WHOSE CRI MES WERE NOT QUALI FYI NG OFFENSES AT THE TI ME
THEY WERE SENTENCED?

This Court ordered the parties to submt supplenental briefs
on the follow ng question:

[ W hether, pursuant to the |anguage of section
775.21(5) (a) (1) and section 775.21(5)(c),
Florida Statutes (2000) Petitioner or any
of fender who did not neet the statutory criteria
for sexual predator designation when he or she
was “before the court for sentencing for a
current offense commtted on or after Cctober 1,
1993,” S subj ect to bei ng subsequent |y
desi gnated a sexual predator.
O der.

The State assunes that, inasnuch as the parties have al ready
briefed whether it is permssible for the statute to be applied
retroactively (1B, 8-16, AB 9-24, RB 1-9) and whether the
statute is ex post facto, (see supplenental briefs) the Court
seeki ng argunment sinply on the how the statutory |anguage in the
Fl ori da Sexual Predators Act is to be construed, and if the
| egislature actually did intend section 775.21 to apply

retrospectively. This brief will discuss the plain |anguage d

the statute and extrinsic material that bears on that |anguage.?

1 As the Court asked the parties at oral argunment to discuss
State Farm Mutual Autonobile Insurance Co v. Laforet, 658 So. 2d
55 (Fla. 1995), and in light of Petitioner’s providing that case
as supplenmental authority, the State wll, wth the Court’s
i ndul gence, briefly discuss that case, as well.
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1. Section 775.21 Applies Retroactively.

The State submts that the statutory |anguage denonstrates
that Petitioner, as with any other person “convicted” (pursuant
to section 775.21(1)(c), Florida Statutes (2000)) of what was
determined in 2000 as a qualifying offense, nust be designated a
sexual pr edat or. Section 775.21(5)(a)(1), Florida Statutes
(2000) is essentially the sane |anguage as is found in section
775.21(5)(a)(2) today, and read in relevant part:

An offender who neets +the sexual predator
criteria described in paragraph (4)(a) who is
before the court for sentencing for a current
offense committed on or after OCctober 1, 1993
is a sexual predator, and the sentencing court
must make a witten finding at the tine of
sentencing that the offender s a sexual
predator, and the clerk of +the <court shal
transmt a copy of the order containing the
witten finding to the departnment wthin 48
hours after the entry of the order

This statutory language 1is <clear, straightforward and
unanmbi guous. The Sexual Predators Act wll apply to: 1) anyone
who is being sentenced, 2) “who neets the sexual predator

criteria described in paragraph (4)(a) . . .” 2 and 3) who

commtted the offense for which he or she is being sentenced on

21.e., anyone who has been found guilty by a jury or entered
a plea of guilty or no contest to certain sexual crines,
including attenpted sexual battery when that crinme is at least a
first-degree felony. 8775.21(4), Fla. Stat.
3



or after COctober 1, 1993. The Act also applies to those who
al ready have been sentenced. Section 775.21(5)(c), Florida
Statutes (2000) provided (and continues to provide today):

If the Departnent of Corrections, t he
departnent, or any other |aw enforcenent agency
obtains information which indicates that an
of fender neets the sexual predator criteria but
the court did not nmake a witten finding that
the offender is a sexual predator as required in
paragraph (a), the Departnment of Corrections,
the department, or the |aw enforcenment agency
shall notify the state attorney who prosecuted
t he of f ense for of f ender s descri bed in
subparagraph (a)l., or the state attorney of the
county where the offender establishes or
mai ntains a residence upon first entering the
state for offenders described in subparagraph
(a)3. The state attorney shall bring the matter
to the court’s attention in order to establish
that the offender neets the sexual predator
criteria. If the state attorney fails to
establish that an offender neets the sexual
predator criteria and the court does not nmake a
witten finding that an offender is a sexual
predator, the offender is not required to
register wth the departnment as a sexual
predator. The Departnment of Corrections, the
departnment, or any other |aw enforcenent agency
shall not adm nistratively designate an offender
as a sexual predator without a witten finding
from the court that the offender is a sexual
pr edat or .

This subsection makes it clear that the statute contenplates
situations where, for what ever reason, sexual pr edat or
designation was not inposed at sentencing. It lets virtually any
agency that is likely to have contact with the defendant - the

Departnment of Corrections, the Departnent of Law Enforcenent or



any police agency in the state — to alert the appropriate office
of the state attorney to this fact so that the State may nove
that an order designating the individual a sexual predator may
be entered.?®

Taken together, +these tw subsections denonstrate that
Petitioner,* or any other offender who did not qualify for sexual
predator designation at the time of sentencing, may neverthel ess
subsequently be designated a sexual predator. Subsection (5)(c)
is not |imted in application whatsoever, and subparagraph
(5 (a)(1l) makes the Act applicable to anyone who conmitted a
crime on or after October 1, 1993.

This construction is consistent with the Florida Sexual
Predators Act’s renedial ains, which were to protect the public
from those who have been convicted, irrespective of adjudication
of guilt,® of certain serious sexual offenses. §775.21(3), Fla.

Stat. (2000).

® To the extent that this subsection could be construed to
prohibit the State Attorney fromraising this issue on its own,
the State resists such a hypertechnical interpretation. Broadly
speaking, the state attorney’'s offices are “law enforcenent
agencies,” but nore to the point, if a state attorney | earned of
soneone who should be subject to the Act, that office could
notify a | aw enforcenent agency and start the process.

4 Having pleaded no contest to attenpted sexual battery upon
a person under 12 years old by a person under 18 years old,
Petitioner qualifies as a sexual predator.

5 §775.21(2)(c), Fla. Stat. (2000)
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To the extent that it is not apparent from the face of the
statute that the legislature intended to apply the Act to those
who at the tine of sentencing were not subject to it, an
exam nation of the Act’s 1997, 1998 and 2000 anendnents shows
such intent. As the Act existed in Novenber of 1996 and August
1997 (the date Petitioner commtted his crinme and the date he
was sentenced), attenpted sexual batteries were not qualifying
of fenses unless they were first-degree felonies. 8775.21(4)(a),
Fla. Stat. (1996 Supp.) Mreover, the statute at that tine
established three categories of offenders, based on the date
they committed their crines: COctober 1, 1993 through Septenber
30, 1995; COctober 1, 1995 through Septenber 30, 1996; and after
Oct ober 1, 1996. §8775.21(4)(a), Fla. Stat. (1996 Supp.). Only
those designated after COctober 1, 1996, were subject to
community notification, but all were subject to registration.
Id.

In 1997 the Act was changed to nake all sexual predators
subject to both registration and notification. 8775.21(4)(a),
Fla. Stat. (1997), but the three-category system was kept in
pl ace. The next year Chapter 98-81, section 3, Laws of Florida,
changed t he statute to i ncl ude attenpts. See

8775.21(4)(c)(1)(b), Fla. Stat. (1998 Supp.).



In 2000, the law changed several tines, and one of the
amendnents elimnated the distinction between dates of offense,
wth October 1, 1993 being the controlling date for al
applications of the Act. Ch. 00-207, 81, Laws of Fla. (2000).

Thus, a clear trend energes, with the l|egislature regularly
br oadeni ng the sweep and reach of the Act, culmnating with the
| egi sl ature scrapping all date restrictions in 200 and opting
instead for a very broad application of the Act, al the way
back to its enactment in 1993. The |egislature has clearly shown
its intent by broadening the definition of a “sexual predator”
and by relating this change back to statute’ s begi nni ngs.

The Staff Analysis of the bills that ultimtely becane the
2000 revision of section 775.21 bears out this point. It shows
that the legislature was aware of and indeed intended to
i ncrease the Act’s sweep.

The CS anends s. 775.21, F.S., to elimnate the
current three-category or three-tier system
enbodied in that statute. The CS streanlines the
statute so that it is clear that the sexua

predator definition, registration procedures,

notification procedures, and other provisions of

the law apply to all sexual predators whose
of fense qualifying them for the sexual predator

desi gnation was commtted on or after Cctober 1,

1993, the date of enactnent of the Sexual

Predat or Act.

Senate Staff Analysis, CS, SB 1400 and 1224, at 9. The Staff

Analysis also is enlightening as to the rationale behind the



Act’s evolution. For exanple, the “three-tier” system was
initially instituted in part because the case |aw was unsettl| ed
as to “whether sexual predator registration and notification
constituted punishments.” 1d. at 5. If they were punishnments

the analysis notes, then the Act would be subject to ex post
facto challenges, and tiering was intended to protect against

such a possibility. Id. Wien the decision in WP. v. Poritz, 931

F. Supp. 1199 (D.N.J. 1996) and the opinions in E.B. v. Verniero,

119 F.3d 1077 (3d Cr. 1997) and Doe v. Pataki, 120 F.3d 1263

(2d Cir 1997) settled sone of these issues, the |egislature nmade
all three tiers essentially alike in 1997. Id. at 6-7. The
report stated:

For alnmost all intents and purposes, the tiering
systemin s. 775.21, F.S., appeared to have no
nmeaning with the 1997 changes to the law. Both
notification and registration provisions were
given retroactive application, and the body of

case | aw support ed such retrospective
application. The “sexual predator” definition,
which  was nodified by the inclusion of
additional, qualifying offenses was applied to
all sexual ©predators, regardless of offense

date. The sane situation occurred w th changes
to the law in 1998, which were mainly to conform
Florida’s sexual predator and sexual offender
regi stration and notification | aws with
standards in the federal Jacob Wetterling Act.



2. Laforet Does Not Control This Case
There may remain, in the Court’s viewpoint, a question as to
whether the legislature may constitutionally nake the Act

retroactive. At oral argunent the case of State Farm Mitua

Aut onobil e Insurance Co. v. Laforet, 658 So. 2d 55 (Fla. 1995)

came up, but was not discussed in any detail. Petitioner then
provided it to the Court as supplenental authority. In light of
t hese devel opnents, the State will briefly address that case and
others to which it relates.

Laforet involved a certified question as to whether section
627.727(10), Florida Statutes, was a renedial statute that
operated retrospectively. This Court held that it was not
because, by retroactively making insurance conpanies who in bad
faith refused to settle clains responsible for an insured s
entire damages, the legislature had created a penalty. 658 So.
2d at 61. Penalties, the Court said, cannot be applied
retroactively. The Court also noted that it had invalidated
retroactive statutes that took away vested rights and created
new obligations. Id.

The nere fact that a new obligation is created, however,
does not nean that a renmedial statute cannot be retrospectively
applied. Renedial statutes should be broadly construed to help

effect the remedy, See Becker v. Anpbs, 141 So. 136 (1932) and




when one seeks to address a serious social problem such as
crimes conmitted by released sex crimnals, as the FSPA does

that rule is nost conpelling. In Cty of Olando v. Desjardins,

493 So. 2d 1027, 1028 (Fla. 1986) this Court rejected a |ower
court decision that refused to apply an exenption from the
public record law because it was found to affect substantive
rights.

While the procedural/substantive analysis often

sheds light on the propriety of retroactively

applying a statute, the dichotony does not in

every case answer the question. Florida s courts

have enbraced a third alternative. If a statute

is found to be renedial in nature, it can and

should be retroactively applied in order to

serve its intended purposes.
(Citations omtted.) Thus, while the presunption nay be
generally in favor of prospective application only, renedial
statutes are to be construed to act retrospectively. This is
true even when one party will not be in as good a position as he
or she would be if the statute was not applied retrospectively.

For exanple in Dejardins the individual’s right to a public

record was held to be inferior to the right of the city to

protect its litigation files from public disclosure. In Village

of EIl Portal v. Cty of Mam Shores, 362 So. 2d 275, 278 (Fl a.

1978) the contribution anong joint tortfeasors act was held to
apply retrospectively, even though the holding required the

Village to pay nore damages than it otherw se would have had to
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pay. In Bared And Conpany, Inc., v. Landis & Gyr Powers, Inc.,

650 So. 2d 633, 634 (Fla. 3d DCA 1995) a contractor was subject
to providing an accounting to, or being enjoined or to having
its assets attached by a subcontractor under a retroactive
application of section 255.071(4), Florida Statutes. In State v.
Patterson, 694 So. 2d 55, 57 (Fla. 5" DCA 1997) an anendnent to
t he patient-psychotherapist privilege was applied retroactively
even though by so doing a crimnal defendant was deprived of
potentially useful information regarding a victim

The broad |anguage in Laforet should not be taken by this
Court as a holding that any renmedial statute that operates
retrospectively cannot thereby create new obligations. Wen a
statute seeks to renedy a social ill as serious and potentially
devastating as serious sex crine recidivism its scope should be
as broad as possible so as to provide the maxi num protection
possible to the wvulnerable nenbers of society that it is
intended to protect. In such instances, the individual’s rights
are not paranount. O, at least, courts should analyze the
| egislation and balance its benefits and burdens, rather than
sinply invalidating the | aw because it operates backward in tine
to inpose relatively mld obligations. The analytical franmework

set out in Departnent of Law Enforcenment v. Real Property, 588

So. 2d 957 (Fla. 1991) is an exanple of an appropriate cal cul us.

11



It nay appear that to the extent Laforet states a rule that
remedi al statutes cannot retrospectively inpose new obligations

it and Desjardins are in conflict, in light of the latter case’'s

statenment that renedial statutes should be applied retroactively

to effect the statutory purpose. Desjardins, 588 So. 2d at 1028.

| nasmuch as “this Court does not intentionally overrule itself

sub silentio.” Puryear v. State, 810 So. 2d 901, 905 (Fl a.

2002), both cases are presuned to be valid.
Any tension between these two cases my be resolved,

however, by a review of United States Trust Co. of New York v.

New Jersey, 431 U S. 1 (1977), where the United States Suprene

Court noted that the power to review retroactive civi

| egislation resides solely in the Contract Clause of the United
States Constitution, and not in the Due Process C ause of the
Fourteenth Anmendnent. “[T]he Contract C ause does not prohibit
the States from repealing or anmending statutes generally, or
fromenacting legislation with retroactive effects.” 431 U S. at
17. The Court expl ai ned:

The Contract Clause is in the phrase of the
Constitution which contains the prohibition
against any State’'s enacting a bill of attainder
or ex post facto law. Notw thstanding M. Chief
Justice Marshall’s reference to these two other
forbidden categories in Fletcher v. Peck, 6
Cranch [87], 138-139, it is clear that they
limt the powers of the States only with regard
to the inposition of punishnent. Cumm ngs V.
M ssouri, 4 wall. 277, 322-326, 18 L.Ed. 356

12



(1867); Calder v. Bull, 3 Dall. 386, 390-391, 1
L.Ed. 648 (1798). The Due Process C ause of the
Fourteenth Anmendnent generally does not prohibit
retrospective civil | egi sl ati on, unl ess the
consequences are particularly “har sh and
oppressive.” Welch v. Henry, 305 U S. 134, 147,
59 S.Ct. 121, 125, 83 L.Ed. 87 (1938). See Usery
v. Turner Elkhorn Mning Co., 428 U S. 1, 14-20,
96 S.Ct. 2882, 2891-2894, 49 L.Ed.2d 752 (1976).
431 U.S. at 17, n. 13.

Thus, to the extent Laforet stated or applied a rule that
statutes cannot operate retrospectively to establish new
obl i gati ons, t hat rule wuld only apply to contractual
rel ati onships. The due process clause is not inplicated, the
| egislation in question here not resulting in particularly harsh

or oppressive results.

13



CONCLUSI ON

Based on these argunments and those set out in the other
pl eadings and at oral argunent, the State respectfully requests
that this Honorable Court answer the certified question in the
affirmati ve and approve the decision bel ow
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