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| nt r oducti on

Thi s answer brief is filed on behalf of JOSEPH C. HOMRD and
JOYCE FOREMAN, Plaintiffs in the trial court, and they will be
referred to as “Plaintiffs”. The Defendant, FLORI DA DEPARTMENT
OF REVENUE, will be referred to as “DOR’. All enphasis is ours
unl ess indicated otherw se.!?

Statenent of the Case and Facts

Plaintiffs filed their second anended conplaint for

decl aratory judgnent in their capacity as <citizens and
t axpayers” al | egi ng they were i n doubt as to the
constitutionality of Fla. Stat. § 193.016. (R 5, p. 723)
Plaintiff, FOREMAN, alleged she owns real estate in M am -Dade
County, and previously had filed petitions with the M am - Dade
Val ue Adjustnment Board, seeking reductions in her ad val orem
assessnment on the real estate she owns, and that she antici pated
she will file future petitions seeking | ower assessnents. (R
5 p. 724). Plaintiff, HOMRD, all eged ownership of real estate
in Broward County, Florida. (1d.)

Both Plaintiffs alleged the provisions of § 193.016 favor
certain ad val oremtaxpayers who own tangi bl e personal property

and receive a prior-year reduction in their assessnents fromthe

val ue adjustnment board, and that such statutory favoritism

' Plaintiffs will use the same record references as the
DOR, and the appendi x containing the First District’s decision
will be “APP. .



results in the

| ack of wuniform assessnents anong all ad val orem taxpayers and

adversely affects the m ||l age rates i nposed upon the Plaintiffs’
property. (R 5, p. 726). Plaintiffs requested entry of a
decl aratory judgnent, declaring the statute unconstitutional,
null and void. (R 5, p. 736).

The trial court entered an order denying the DOR s notion
to dismss Plaintiff’s Conplaint for |lack of standing. (R 5,
p. 833-34). The Broward County Property Appraiser, WIIliam
Mar kham answered Plaintiffs’ conplaint, admtting the statute
[ Section 193.016] is unconstitutional. (V.5, p. 830-831). The
M am - Dade County Property Appraiser, Joel W Robbins, simlarly
agrees with Plaintiffs constitutional position. Both M.
Mar kham and M. Robbins filed their joinder in Plaintiff’'s
nmotion for judgnment on the pleadings. (R 5, 855-876).

In the First District, the DOR did not renew a challenge to
Plaintiffs’ standing in its initial brief. The First District
found that Plaintiffs had standing, and agreed wth the
positions of the Plaintiffs and the Defendant property
apprai sers, finding Section 193.016 facially unconstitutional.
(APP. 1-10).

STANDARD OF REVI EW




The Plaintiffs agree with the DOR that the standard of
review for a facial constitutional issueis de novo. Plaintiffs’

Conpl aint and the Defendants’ answers to it show that the

guestion presented was purely one of law. E.g., United Teachers

of Dade, etc. v. Dade County School Bd., 472 So.2d 1269 (Fla. 1st

DCA 1985) .

Sunmmary of Argunent

The trial court and the First District properly found
Plaintiffs, as citizens and taxpayers, had standing to seek a
declaratory judgnent holding that Fla. Stat. 8 193.016 was an
invalid and unconstitutional exercise of the Legislature's
taxi ng authority.

The First District also correctly determ ned that Fla. Stat.

8§ 193.016 is unconstitutional. The mandate that the property
apprai ser “shall consider” a prior-year assessnment reduction
made by the value adjustnment board only for tangi ble personal
property taxpayers violates Article VII, 8 4 (A) & (B) and the
equal protection and due process of Ilaw provisions of the
federal and state constitutions. The Legislature may divide
cl asses of property in only four *“specifically enunmerated”
classifications contained in subsections (A & (B) of Article

VIl of the 1968 Constitution. |Interlachen Lakes Estate, lInc. V.

Snyder, 304 So. 2d 433, 435 (Fla. 1974).



The Legislature’s attempt to create a “ninth factor” in
anot her statute [Section 193.016, supra, as opposed to Fla
Stat. 8§ 193.011], and applicable only to certain tangible
personal property taxpayers, is unconstitutional. Any such
“ninth factor”, to be constitutional, would have to apply to all
property, inclusive of all tangible personal property and real
property taxpayers. Since this “ninth factor” set forth in
Section 193.016 does not, the statute is unconstitutional, and
shoul d be declared null and void. Mreover, the attenpt by the
DOR to characterize Section 193.016 as a “ninth factor” is a
m snoner, since that “factor”, unlike the eight existing factors
contained in Fla. Stat. 8 193.011 does not deal with fair market
value, i.e., the constitutional standard of “just valuation”.

The First District, and the trial court, were unassail ably
correct in determning that the second sentence of Section
193.016 inperm ssibly usurped the constitutional authority of
t he property appraiser, and is unconstitutional under Article
VI1l, 8 1(d), Florida Constitution. Under Fla. Stat. § 193.011,
the property appraiser is enpowered to exercise, and nust
exercise, “valuation discretion” in determning the just
val uation of all property annually. Each year’s assessnent nust
be predicated on its own validity, and not upon an assessnent

made in a prior or subsequent year. E.g., Coletta v. Robbins,




745 So. 2d 1034 (Fla. 3d DCA 1999). The property appraiser’s
di scretion may not be legislatively controlled or curtail ed by
a prior year deternmination of a value adjustment board as to

sel ect tangible personal property taxpayers.

Ar gunent
Point |
AS TAXPAYERS AND CITIZENS PLAINTIFFS HAD
STANDI NG TO CHALLENGE THE FACI AL
CONSTI TUTI ONALI TY OF FLA. STAT. § 193.016
(2000) .
The DOR seeks radical change in the |aw enunciated and
followed by this Court for generations. Florida taxpayers and
citizens for years have been afforded standing by this Court to

chal | enge facially unconsti tuti onal exerci ses of t he

| egi slature’s taxing and spendi ng power.?

2 The DOR abandoned standing in the First District,

failing to raise it inits initial brief. Hall v. State, 823
So. 2d 757, 763 (Fla. 2002)[“issue not raised in an initial
brief is deened abandoned...”]. Such an abandoned i ssue
shoul d not be preserved for review here. Cf., Krivanek v.

Take Back Tanpa Political Comm , 625 So. 2d 840, 842 (Fla.
1993); Markham v. Neptune Hollywood Beach Club, 527 So. 2d

814, n. 2 (Fla. 1988); Cowart v. City of West Pal m Beach, 255
So. 2d 673, 674-75 (Fla. 1971); Schuster v. Blue Cross and
Blue Shield of Florida, Inc., 843 So. 2d 909, 912 (Fla. 4" DCA

5



In Departnment of Adm nistration v. Horne, 269 So.2d 659

(Fla.1972), standing was afforded in a declaratory relief
action. The case, seeking to have an appropriations statute
decl ared wunconstitutional, was filed by Senator Mallory E.
Horne, joined by other “em nent nmenbers of The Florida Senate”.
(269 So.2d 660) Standing subsisted not because Sen. Horne and
others were |legislators, but they were “ordinary citizens and

t axpayers”. (269 So.2d at 660). This Court in Horne, supra,

specifically held that the so-called “Rickman” rule [Ri ckmn v.

Wit ehurst. 73 Fla. 152, 74 So. 205 (1917)] (269 So.2d at 662-

663) of “special injury” does not apply to constitutional
chal l enge of the legislature’s taxing and spendi ng power:

“...that where there is an attack upon
constitutional [Court’s enphasis] grounds
based directly upon the Legislature’s taxing
and spending [ Court’s enphasis] power, there
is standing to sue wthout the Ricknman
requi rement of special injury,....”

Thi s exception was addressed in City of Sarasota v. W ndom

736 So.2d 741 (Fla.2d DCA 1999):

“...[We note that an exception to the
requi renment of speci al I njury was
established in Departnment of Adm nistration
v. Horne, 269 So.2d 659 (Fla.1972). A party
possesses standing if it can establish that
the constitutional challenge centers upon a

2003); State v. Famiglietti, 817 So. 2d 901, 903 (Fla. 3d DCA
2002) .




legislative body’'s taxing and spending
power . ”

Standing was allowed in Charlotte Cty. Bd. of Cy. Comirs

v. Taylor, 650 So.2d 146 (Fla.2d DCA 1995). A citizen objected
to a “tax cap anmendment” approved by the voters of Charlotte
County. He alleged it violated article VIII, section 1(g) of
the Florida Constitution. The amendnent capped tax m |l age
rates. Here, too, Plaintiffs conmplain the unconstitutional
| egislation [§ 193.016] wll adversely affect mllage rates,
maki ng them greater. Citing Horne, supra, the Court said,
“...we agree with the trial judge that M. Taylor had standing
to bring this action.” (650 So.2d at 148). The Court
“appreciated” that many in Charlotte County “wanted the tax cap
amendnment”. M. Taylor’s cause of action, even though there was
absolutely no show ng of “special injury”, was proper under
Chapter 86 Florida Statutes. Plaintiffs have standing to
contest the constitutionality of Fla. Stat. 8§ 193.016 for the

sane reason.

This Court recognized in Horne, supra, that admnistrative
agenci es and ot her governnment officials often will not support
causes that adversely affect taxpayers and citizens through the
enact ment of unconstitutional |egislation. I f the courthouse

doors were shut to the taxpayer/citizen to <challenge



unconstitutional |egislation, there nm ght be no practical means
for the courts to redress such invalid |awmking. This court

said in Horne, supra, [269 So.2d at 663]:

“...[I'lt is the ‘ordinary citizen” and
taxpayer who is ultimately affected and who
is sonmetinmes the only chanpi on of the people
in an unpopul ar cause...”?3

Standing to a taxpayer and citizen was recognized in Jones

v. Departnment of Revenue, 523 So.2d 1211, 1214 (Fla.1lst DCA

1985). In that case, a property appraiser had standing to
chal l enge the constitutionality of a taxing statute [Fla. Stat.
8§ 195.096(3)(b)], not in his official capacity, but as an
“ordinary citizen and taxpayer”. The court allowed standing
based on the fact that a | egislative enactnment, inplenmenting the

t axi ng power, was chall enged. 4

3 Per haps not even the Governor can protect the
citizen and taxpayer frominvalid laws |like 8§ 193.016 when
passed as part of conprehensive legislation. As the process
i s understood, the Governor only may “line-iteni veto
particul ar parts of appropriations bills; he may not prevent
m sgui ded and unconstitutional application of |egislative
t axi ng power by veto.

4 The Defendants, M. Robbins and M. Markham property
apprai sers of M am -Dade County and Broward County
respectively, answered, and admtted Plaintiffs” standing and
agreed that Fla. Stat. 8 193.016 is unconstitutional. Such a
fact not only fortifies the Plaintiffs’ standing, but also
significantly supports the correctness of the First District’s
hol di ng, declaring the statute unconstitutional.



The standing of taxpayers and citizens to raise facial
constitutional issues pertaining to the taxing powers was

recogni zed also in Reinish v. Cark, 765 So.2d 197, 203 (Fl a. 1st

DCA 2000), review dism ssed, Clark v. Reinish, 773 So. 2d 54

(Fla. 2000), review denied, Reinish v. Cark, 790 So. 2d 1107

(Fla. 2001), cert. denied, 534 U S. 993, 122 S. C. 458, 151 L

Ed. 2d 377 (2001). Standing was found for the Reinishes,
residents of Illinois, not Florida, but who paid Florida ad
val orem taxes on a second honme. The Reinishes challenged the
facial constitutionality of Fla. Stat. 8§ 196.031(3)(d) [as well
as Art. VII, 8 6, Fla. Const.]. The DOR argued they |acked
st andi ng because they had neither contested their assessnent
before the Value Adjustnment Board, nor had they alleged
conpliance with Fl ori da procedures governi ng annual application
for honmestead tax exenmption. (765 So.2d at 202)

The district court affirmed the Reinishes standing, citing

four decisions of this court: Departnent of Revenue V.

Kuhnl ein, 646 So. 2d 717 (Fla. 1994); Chiles v. AL B, C D, E,

and F, 589 So. 2d 260 (Fla. 1991); Martinez v. Scanlan, 582

So.2d 1167 (Fla. 1991); and May v. Holley, 59 So.2d 636, 639
(Fla. 1952). The court stated [765 So.2d 202 & 203]:
“...The Reinishes are neither challenging

their assessnment nor seeking an exenption
from which they claim present entitlenent.



Rat her, t hey are chal | engi ng t he
constitutional and statutory requirenent of
establishing a Florida ‘ permanent residence’
to be eligible for the honestead tax
exenpti on. Situations such as this
constitute an exception to the general rule
that requires a party first to seek, and
t hen be denied, a refund before suing for a
tax refund [citing Kuhnlein, supra].”

* * * *

‘L The Declaratory Judgnent  Act i's
‘substantive and renedial,’” with a purpose
‘to settle and to afford relief from
insecurity and uncertainty with respect to
rights, status, and other equitable or |egal
relations,” and the Act is ‘to be liberally
adm ni stered and construed.’ § 86.101, Fla.
Stat. (1997). Individuals can challenge the
validity of a statute in a declaratory
action. 8 86.021, Fla. Stat. (1997).~

The |aw enunciated in cases |ike Kuhnlein, supra, and

Rei ni sh, supra, only re-state what has been Florida |aw of

standi ng under the Declaratory Judgnents Act for generations.

In Rosenhouse v. 1950 Spring Term G and Jury, 56 So.2d 445

(Fla.1952), a private citizen sought to have |legislative
enactments involving spending public funds on the G and Jury
decl ared unconstitutional. This Court articul ated:

“The only question raised by the
appellant relates to the right of appellant
as a resident, citizen and taxpayer of Dade
County to bring a bill for declaratory
decree to construe a statute appropriating
and authorizing the expenditure of public
nmoneys and defining the duties of public
officials in the execution of statutory

10



purpose....” (56 So.2d at pg. 447)

The Court added:

“...The fact that appellant could have
guestioned the constitutionality of the acts
above enunerated and the authority of public
officials to perform duties thereunder in
sone other type of proceeding does not
preclude the appellant fromfiling his bil
for declaratory relief, because he has
al l eged a bona fide basis for invocation of
jurisdiction under our present declaratory
decree statute.”

Fla. Stat. 88 86.021 & 86.051. Section 86.021, supra
provides, in pertinent part, that “...[a]ny person claimng to
be interested or who may be in doubt about... or whose rights,
status or other equitable or legal relations are affected by a
statute,...my have determ ned any question of construction or
validity arising under such statute,...and obtain a declaration
of rights, status or other wequitable or legal relations
t her eunder.” Section 86. 051, supra, provides, in pertinent

part, that such a declaratory judgment “...my be rendered by
way of anticipation with respect to any act not yet done or any
event which has not yet happened, and in such case the judgment
shal | have the sane binding effect with respect to that future
act or event, and the rights or liability to arise therefrom as

if that act or event had already been done or had already

happened before the judgnent was rendered.” As the district

11



court stated in Reinish, supra, these statutes are to be

i berally adm nistered and construed to favor taxpayers seeking
access to the court for a declaratory judgnment of a tax
statute’s constitutionality. § 86.101, supra.

Rosenhouse, supra, enphasized that declaratory relief

procedure already had been enployed historically . on
i nnuner abl e occasions to attack the constitutionality of a
statute or charter and the appellant as a taxpayer has the right
to institute such action because of his interest in the
expendi ture of public noneys. (citations omtted)” (56 So.2d at
448) The plain neaning of the |anguage enployed in Sections
86. 021 & 86.051 affords extrenely broad standing for taxpayers
and citizens in Florida to challenge the constitutionality of
statutes purporting to inplenent the taxing and spendi ng powers

of state governnment.

Rosenhouse, supra, stated the test for sufficiency of the

conplaint for declaratory relief seeking to determ ne a statute
unconstitutional is not whether the Court believes the plaintiff
wi Il succeed in procuring a declaration in accordance with her
t heory and contenti on, but whether she is entitled at all to the
decl arati on.

This Court also observed in Departnment of Revenue V.

Kuhnl ei n, supra, 646 So.2d at 720 that Florida, unlike the

12



federal courts, meaningfully and liberally allows standing for
citizens and taxpayers to challenge the constitutionality of
| egi sl ative exercise of the taxing power. This Court noted
that unlike federal courts, Florida courts “are tribunals of
pl enary jurisdiction”. Florida s courts “have authority over
any matter not expressly denied them by the constitution or
applicable statutes.” (646 So.2d at 720).

Depart nent of Revenue v. Kuhnlein, supra, was echoed by this

Court Coalition for Adequacy and Fairness in School Funding,

Inc. v. Chiles, 680 So.2d 400 (Fla.1996). Eleven public school
students, their parents and guardi ans, 23 citizens and taxpayers
who were nmenbers of school boards and 45 school boards filed a
one-count conplaint for declaratory judgnment. They all eged a
right to a declaration that the right to a public educati on,
adequately funded, was a “fundanental right under the Florida
Constitution,...” (680 So.2d at 402) This Court quoted its

decision in Chiles v. Children A, B, C. D, E & F, supra, 589

So.2d at 263, re-stating the line of Florida cases permitting

i beral standi ng whenever “...the constitutional validity of an
exercise of the legislature’s taxing and spending power...” is
the subject of declaratory relief. Plaintiffs nounting such a

chall enge to facial constitutionality of such a statute are not

required “...to denonstrate a special injury.” (lbid. at 403).

13



In Chiles v. A, B, C. . D, E. and F, supra, 589 So.2d at 263,

n. 5 +this Court said:
“This Court has long held that a citizen and
t axpayer can challenge the constitutional
validity of an exercise of the legislature’s
t axi ng and spendi ng power wi thout having to
denonstrate a special injury.”

This Court should adhere to traditional law in this State
affording to its citizens and taxpayers, who are “ultinmately
affected” by I aws i nvol ving the taxing and spendi ng power, broad
standing to contest their constitutional infirmty. In this
case, both citizens and taxpayers, and the actual governnment
officials charged with enforcenent of an invalid statute
(property apprai sers), agree t hat 8§ 193. 016 IS
constitutionality defective. Under such circunstances, the
decl aratory judgnment act should be construed even nore

i berally. In sum as both the trial court and the First

District recogni zed, decisions |like Horne, supra, and Kuhnl ein,

supra, and other Florida decisions, allow standing to challenge
the validity of statutes involving the taxing and spending
powers. Such standing is foundational and furthers the

denocratic process of government in the State of Florida.

Point 11

THE FI RST DI STRI CT CORRECTLY RULED THAT FLA.

14



STAT. § 193.016 |I'S UNCONSTI TUTI ONAL.

A. Facial Violation of UniformValuation Requirenent of Article
VII, Section 4, Fla. Const.

The First District correctly determned that Section
193. 016, Florida Statutes, violates the wuniform valuation
requi rement of Article VII, 8 4 of the Florida Constitution
The district court also correctly affirmed that portion of the
trial court’s judgnment holding that Section 193.016 viol ates
Article VIl1l, 8 1(d), of the Constitution.?®
Fl a. Stat. 8 193.016 (2000) reads:

“1f the property appraiser’s assessnent
of the same itens of tangible personal
property in the previous year was adjusted
by the value adjustnment board and the
decision of the board to reduce the
assessnment was not successfully appeal ed by
t he property appr ai ser, t he property
apprai ser shall consider the reduced val ues
determ ned by the val ue adjustnment board in
assessing those itens of tangible persona

> V. Article VIIl 8§ 1(d). Florida Constitution;
“Counties”.

“(d) County officers. There shall be
el ected by the electors of each
county, for terms of four years,

a property appraiser, ...; except when
provi ded by county charter or special

| aw approved by vote of the electors
of the county, any county officer may
be chosen in another manner therein
specified,....”
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property. |f the property appraiser adjusts
upwar d t he reduced val ues previ ously
determ ned by the value adjustnent board,
t he property appr ai ser shal | assert
addi ti onal basic and underlying facts not
properly considered by the val ue adjustnent
board as the basis for the increased
val uation notwi t hst andi ng t he pri or
adj ustment by the board.”

This statute purports to create another statutory (and
constitutional) factor a property appraiser nust consider in
assessing just tangi bl e personal property, not real estate. The
statute violates Article. VII, 8 4, Fla. Const., mandating and
securing the “just valuation of all property” in this state. It

egregiously transgresses both the constitutional precepts of
uni form val uation of property for ad val oremtaxati on and equal
protection afforded all simlarly situated taxpayers who pay ad

val orem t axes. ©

6 1I1l. Article VI| 8 4, Florida Constitution; “Taxation;:
assessnents.”

“By general |aw regul ations shall be
prescri bed which shall secure a just
val uation of all property for ad val orem
taxation, provided:

(A) Agricultural land or |and used
excl usively for non-comrercial recreational
pur poses may be cl assified by general |aw
and assessed solely on the basis of
character of use.

(B) Pursuant to general |aw tangible
personal property held for sale as stock in
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The First District properly took guidance fromthis Court’s

decision in Interlachen Lakes Estates, Inc. v. Snyder, 304 So.

2d 433, 434 (Fla. 1974), addressing Article VI, 8 4 of the 1968

revision to the Florida Constitution, as foll ows:

“This section is different from the

trade and |ivestock may be val ued for

taxation at a specified percentage of its
val ue.”

Plaintiffs also alleged that Section 193.016, supra,

vi ol at ed:

| . Anmendnent XIV, United States Constitution:

“...No State shall nake or enforce any |aw
whi ch shall abridge the privileges or
immunities of citizens of the United
States; nor shall any State deprive any
person of life, liberty, or property,

wi t hout due process of |aw, nor deny to any
person within its jurisdiction the equal
protection of the |aws.”

1. Article | 8 2, Florida Constitution; “Basic Rights”:

“Al'l natural persons are equal before
t he I aw and have inalienable rights, anong
which are the right to enjoy and defend
life and liberty, to pursue happiness, to
be rewarded for industry, and to acquire,
possess and protest property;....”
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prior ‘just valuation clause’ contained in
Article 11X, Section 1 of the 1885 Florida
Constitution, in that the two subsections
were added by the 1968 constitutiona

revisers. Apparently the revisers felt that
the four classes of property nentioned in
these two subsections should be valued
according to different standards than all

ot her property. The rul e expressio unius
est exclusio alterius applies, however, so
that by <clear inplication no separate

standards for valuation nay be established
for any other classes of property.”

This Court then went on in Interlachen Lakes, lbid., to

explain that the people of this State in their 1968 Constitution
took away from the Legislature any power to create differing
classification of property other than four narrow classes
specified in subsection (A) & (B) of Article VII, 8 4 of the
1968 organic instrunent. The court said [304 So. 2d at 434-35]:

It is true that the constitutional
pr ovi si on al | ows t he Legi sl ature to
prescribe regulations for the purpose of
securing a just valuation of all [court’s
enphasi s] property, but such regulations
nmust apply to all [court’s enphasi s]
property and not to any one particular
class. The regul ations contenplated by the
Constitution are those which establish the
criteria for wvaluing property; and all
[court’s enphasis] property — save those
four classes specifically enunerated in the
Constitution — nust be measured under the
sanme criteria.

The Suprenme Court declared Fla. Stat. Section 195.062(1)

unconstitutional in Interl achen Lakes, supra, because it did “no
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nore than establish a classification of property to be val ued on
a different standard than all other property.” (304 So. 2d at
435). The statute gave subdivision devel opers a tax break by
treating unsold lots as not platted for tax val uation purposes,
whil e purchasers of sold lots were not simlarly favored.

The court relied on Interlachen Lakes, supra, in Valencia

Center, Inc. v. Bystrom 543 So. 2d 214, 216 (Fla. 1989),

holding Fla. Stat. 8§ 193.023(6) (1987) unconstitutional because
it created “a sim |l ar favored classification for property”. The
court enphasized and quoted Article VII, 8 4 (A) & (B) of the
1968 Constitution, stating “the |egislature cannot establish
different cl asses of property for tax purposes other than” those
contained within Article VI, 8 4. All that the | egislature my
do is “establish the just valuation criteria that are to be
applied to all property.” 1d. at 216.

The DOR and the dissent in the First District treat Section
193.016 as creating sinply the equival ent of an additional ninth

factor in determning just value of the [tangible personal]

property set forth in Fla. Stat. 8 193.011. Thus, they urge

t hat Section 193.016 sinply should be read in pari materia with
Section 193.011. (Appendix, p. 7, n. 4).

Thi s argunent begs the constitutional question, rejected by
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this Court in both Interlachen Lakes, supra, and Bystrom supra.”’

The defect of this statute is that it applies solely and
exclusively to tangi ble personal property, not real estate.
This makes Section 193.016 totally non-conformng wth the
factors listed in Section 193.011, which evenhandedly apply to
all property subject to ad val oremtaxation. The carving out of
just tangible personal property for special “consideration”
al one renders Section 193.016 unconstitutional.

In constitutional terms, it is just as unconstitutional to
carve out a classification of tangible personal property from
real property for ad valoremtax purposes as it is to carve out

a distinction between pre-1965 |eased property and post-1965

| eased property [as in Bystrom supra] or unsold lots not

platted and sold lots which are platted [as in Interlachen

Lakes, supra].

It is a msnoner to even characterize Section 193.016 as a
“ninth factor” to “just valuation of all property”, the
term nol ogy enployed in Article VII, 8 4, Fla. Const. Unl i ke
the eight factors in Section 193.011 which do involve *just

valuation of all property”, this purported “ninth factor” (a)

" The DOR' s argunent is discredited by the sinple fact
that the supposedly “conform ng” | anguage of Section 193.016
is not an incorporated consideration specifically enunerated
in Fla. Stat. 8§ 193.011.
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does not involve “just valuation” at all, since what a val uation
adj ustment board does in a prior year has nothing to do with
“just valuation” in a subsequent year; and (b) it involves only
tangi bl e personal property, not all property subject to ad
val orem t axati on

The Legi sl ature could not constitutionally take the “eight
factors” enunerated in Section 193.011, and split them equally
into two statutes containing four of the eight factors applying
just to real property in one statute and the other four factors
applying just to tangi bl e personal property in a second statute.
As an even nore explicit exanple, the Legislature could not
enact a law stating the property appraiser shall consider the
“condition of tangi bl e personal property, but not real property”
or shall consider “the cost of real property, but not tangible
personal property”.

It follows the Legislature cannot enact a | aw mandati ng t hat
the property appraiser “shall consider” the “reduced val ue” of
an assessnent determ ned by a val ue adjustnent board in a prior
tax year for just certain tangible personal property taxpayers
whose assessnent was reduced in a prior tax year by the val ue
adj ust ment _board, but not real property taxpayers who received
simlar prior year reductions. Such considerationis arbitrary,

unreasonable and capricious, and creates an inpermssible
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classification favoring select tangible personal property
t axpayers over other tangible personal property taxpayers and
all real property taxpayers. Therefore, Section 193.016
falls well short of passing constitutional nuster, and is
contrary to and i nconsi stent with constitutional just valuation,
interpreted by a consistent body of Florida case |aw. I n
truth, the statute, rather than “conform ng” to Section 193. 011,
negat es or underm nes proper consi deration of the existing eight
factors listed in Section 193.011, supra, and creates an
enbarrassing conflict wth, and distortion of, its true
obj ective, towt: uniformand fair provisions for all Florida's
ad val orem t axpayers.

The DOR and the district court dissent seemto suggest that
because a “historical distinction” exists between tangible
personal property and real property (DOR s brief, pg. 15-16),

both this Court’s decision in Interlachen Lakes Estates, Inc. V.

Snyder, 304 So.2d 433 (Fla. 1973) and Valencia Center, Inc. v.

Bystrom 543 So. 2d 214 (FI a. 1989) are “readily
di stingui shable”. (App. 8-9). But, they are not.

Prior to the advent of Section 193.016, in the year 2000,
the Florida | egi sl ature never nmade any “historical distinction”
bet ween real estate and tangi bl e personal property for purposes

of uniform requirenents for assessnment at just valuation in
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accordance with Article VII, 8 4, Fla. Const. The eight factors
of Section 193.011 always applied uniformy to both classes of
property, despite any “historical distinction” in their
characteristics. There sinply is no rational reason for the
sudden “di stinction” between the classes of property relative to
prior-year decisions by value adjustnment boards to reduce the
assessnents of just tangi ble personal property.

The dissent in the First District made the irrelevant
observation that “some classification of property is necessary
for the admnistration of the tax laws. (citation omtted)”
(App. 9). Aclassification for sinple tax adm nistration is very
different from classification prohibited expressly by Article
VII, 8 4, Fla. Const., which very sinply mandates uniformty in
just valuation for either classification of property, real or
t angi bl e personal property.

The DOR s suggestion that no “classification” between real
and tangi bl e personal property, running afoul of Article VII, §
4, has been made, is untenable. A “classification” occurs in a
statute when there is a “grouping of things because they agree
with one another in certain particulars and differ from other

things in those particulars.” 1n Re Estate of Gainer, 466 So.2d

1055, 1059 (Fla. 1985). Tangi bl e personal property obviously is

a “grouping of things” agreeing in particulars and differing in
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particulars from real property. Furt hernore, Section 193.016
contains a classification within a classification because it
favors only sone tangi bl e personal property taxpayers, not those
who failed to obtain a prior-year reduction

Moreover, in Estate of Gainer, supra, this Court was

addressing “classifications” strictly under the equal protection

provision of the <constitution. This Court held that a
“classification” was rational, t hus reasonabl e, t hus
constitutional. But, a “classification” definition (i.e.,

“grouping of things”) of real and tangi ble personal property
under Article VII, 8 4, carries with it a much different
anal ysis. For purposes of just valuation taxation, whether the
“classification” of real and tangible personal property is
“reasonable” is not the issue; the issue is that the
i nperm ssible classificationis made in the first place, because
such a classification in and of itself renders just valuation
sonet hi ng ot her than “uniforni for all taxpayers owning real and
t angi bl e personal property.

Any suggestion by the DOR and the First District dissent
t hat Section 193.016 is not a “classification statute” distorts,

and ignores the clear dictumof Interlachen Lakes Estates, Inc.

V. Snyder, 304 So. 2d 433, 434 (Fla. 1974). The Constitution

[Article VII, 8 4] Ilimts the l|legislature’s power to enact
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“separate standards for valuation” bet ween “classes of
property”. Id. The |legislature cannot create a “ninth factor”
for just tangi ble personal property when the other eight apply
to all property, real and tangi bl e personal property.

Consequently, the First District properly adhered to
traditional constitutional standards in this State, denmanding
uni formand fair assessnent of property in accordance with just
val uation under Article VII, 8 4 and Fla. Stat. § 193.011. The
First District also properly affirmed the trial court’s
determ nation that the second sentence of the statute negates
and eviscerates the authority of Florida' s property appraisers,
who are constitutional officers of this state.

B. Section 193.016 unconstitutionally infringes upon the powers
of property appraisers.

Contrary to the constitutional protection of Article VII,
8 4 and Article VI11, 8 1(d), Fla. Stat. 8§ 193.016 attenpts to
transfer the statutory and constitutional authority from the
office of the property appraiser to the value adjustnent board.
This new statute nandates that the property apprai ser nmust find
and “assert additional basic and underlying facts not properly
consi dered by the val ue adjustnent board” in a prior tax year as
a basis for increasing the assessnent of select tangible

personal property in a subsequent tax year
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Section 193.016 preenpts and subverts the constitutional
authority of the property appraiser. The statute, as a
practical matter, transfers irrefutable power and authority to
a prior-year’s value adjustnent board determ nation of an
assessnment. I n nost instances, the property appraiser will have
insufficient tinme to challenge *“successfully” the value
adj ustnment board’s determnation in the judicial system
Therefore, the property appraiser will be forced by the statute
to apply the board’'s determ nation in subsequent tax years to
select itens of tangi ble personal property. Therefore, the
statutory and constitutional nmandate to “properly consider” the
ei ght factors in Section 193.011, supra, is transferred fromthe
of fice of the property appraiser to the val ue adjustnment board,
based on its prior-year assessnments of just tangible persona
property. Such a transfer of |egal and statutory authority from
the property appraisers is clearly unconstitutional.

The courts have time and again recognized that as a matter
of “fundanental inportance” the |ocal property appraiser’s
“val uation discretion” nust remain unscathed. E.g., Walter v.
Schuler, 176 So.2d 81 (Fla. 1965). This Court stated in

District School Bd. of Lee County v. Askew, 278 So.2d 272 (Fl a.

1973)

“We have held that the Legislature has the
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power to regul ate the net hod of assessnents,
but not to interfere with the assessor’s
di scretion.... There is great difficulty in
precisely fixing property val ues so that the
assessor is provided great leeway in his
[ her] assessnents, so long as he [she]
follows in good faith the requirements of
the law. (citations omtted)”

Thi s Court added i n Departnment of Revenue v. Ford, 438 So. 2d

798, 802 (Fla. 1983) that Florida s property appraisers “...are
charged with the duty, anong other things, of identifying and
determining the just value of all of the real estate and
t angi bl e personal property within their respective counties each
year.”

The dissent in the district court admtted the second
sentence of Section 193.016 raises a “closer question” in his
m nd of constitutionality, but seeks to rescue the statute by
conparing it to crimnal statutes regulating prosecutorial
di scretion. (App. 7-8, n. 5). There 1is no conparison.
Property appraisers are the constitutional officers whose
di scretion enforces a constitutional standard, to wit: |just
val uation, mandated by Article VII, 8 4, Fla. Const. A
requi rement that the property apprai ser “assert additional basic
and underlying facts not property considered...” by another
gover nnent al agency, i.e., a value adjustnent board, which that

agency made in _a prior tax year is a clear encroachment upon
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constitutional authority and responsibility of the property
appr ai ser.

Mor eover, | eft unexpl ained either by the DOR or the di ssent
in the district court is any rational reason for requiring a
constitutional officer |ike the property appraiser to “assert
addi tional basic and underlying facts” supporting his or her
assessnment under this so-called “ninth factor” when he or she
does not have that obligation when “considering” the other eight
factors enunerated in Section 193.011.

Adding insult to injury, not only does this new statute
corrode “val uation discretion” of the property appraiser, but it
does so by mandating the appraiser to “consider” a prior year’'s
tangi bl e property tax reduction nade by the value adjustnment
board, unless the property appraiser successfully appeals the
prior year assessment. This oppressive provision overturns a
legion of Florida cases interpreting the constitutiona
requi renment for arriving at just valuation of taxable property
in this State based on its own validity each year.

The property appraisers of Florida are constitutionally and
statutorily mandated to assess all property wthin their
respective counties at just value for the given tax year, not a
prior or subsequent tax year. E.g., Fla. Stat. § 193.011

Article VII, 8 2 & 4, Fla. Const. Al'l assessnents nust be made
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annually on a fair and uniform basis. |bid.

The true “long standing case law’ in Florida is that
“...each year’ s tax assessment nust be based on its own validity
and not upon the assessnent of any prior or subsequent year”.

Coletta v. Robbins, 745 So.2d 1034 (Fla.3d DCA 1999); Page V.

City of Fernandina Beach, 714 So.2d 1070, 1076, fn. 5 (Fla. 1st

DCA 1998); Container Corp. of Am v. lLong, 274 So.2d 571, 573

(Fl a. 1st DCA 1973); Escanbia Chem cal Corp. v. Fisher, 277 So. 2d

307, 308-309 (Fla.lst DCA 1973) Overstreet v. Brickell Lum

Corp., 262 So.2d 707, 709 (Fla. 3d DCA 1972); Metropolitan Dade

County v. Tropical Park, Inc., 251 So.2d 551 (Fla.3d DCA 1971);

Hecht v. Dade County, 234 So.2d 709 (Fla.3d DCA 1970); Keith

| nvestnents, Inc. v. Janes, 220 So.2d 695 (Fla.4th DCA 1969).

Section 193.016 thus reverses “long standing law’, flagrantly in
viol ation of both organic and statutory |law of this State.

The Court stated in Escanbia Chem cal Corp., supra, the

eight factors of Section 193.011, supra, furnish the exclusive
|l egal basis for a property appraiser “...to effectuate the
constitutionally-guaranteed right to a fair and uniformrate of
taxation anong the counties of this state.” (277 So.2d at 309).
Evi dence of a “prior year” (or subsequent year)

assessnment —whet her determ ned by the property appraiser or a
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val ue adj ust ment board-i s irrel evant, i nmat eri al and
i nadm ssi bl e into evi dence to establish t he pr esent

constitutional standard of just value. Overstreet v. Brickel

Lum Corp., supra; Hecht v. Dade County, supra.

The statutory | anguage of Section 193.016 eradicates this
cherished constitutional standard for determ ning just val uation
based sol ely and excl usively on present year criteria in Section
193. 011, mandated by Article VII, § 4. The constitutional and
di scretionary authority of the property appraiser to determ ne
present year “just valuation” cannot constitutionally be
dependent on the irrelevant and i nmaterial prior year ruling of
a val ue adj ustnent board. Whether or not the property appraiser
appeals a prior year assessnent (and, if so, whether such an
appeal succeeds) is irrelevant to present year constitutiona
just val uati on.

Addi ng to the constitutional m schief is that the prior-year
determ nation of a val ue adjustnment board is substituted for the
property appraiser’s discretion in favor of just select tangible
personal property taxpayers. Taxpayers who own real estate or
personal property taxpayers whose assessnent in the prior year
was not reduced have no simlar right to have just value of
their property determ ned based on an irrelevant prior-year

consi derati on. This violates the basic right to equa
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protection of the law. Article I, 8 2, Fla. Const.

Anot her exanple of arbitrary, unjust and discrimnatory
treatment contained in Section 193.016 is that if a tangible
personal property assessnent is reduced by a circuit court judge
[in an original proceeding brought by the taxpayer], rather than
a val ue adjustnent board, the court’s reduced assessnment is not
carried forward to the subsequent year. The property appraiser
is not required to “consider” a circuit court’s prior year
reducti on, and need not appeal to the district court of appeal,
ei t her.

A prior year assessnent adjustnment by a val ue adjustnent
board should be no nore sacrosanct than one made by a circuit
court judge. |Indeed, the property appraiser is entirely free to
reject his or her own prior year assessnment w thout having to
“assert additional basic and underlying facts not properly
consi dered” by the appraiser hinself or herself when making that
the prior year assessnent.

Section 193.016 illegally discrimnates against the
Plaintiffs and other taxpayers who own real estate and may not
obtain | ower assessnments based upon prior year action of the
val ue adjustnent board. The statute further results in
discrimnatory increase in mllage rates for Plaintiffs and

ot her taxpayers, owning real estate, since any shortfall in
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revenue resulting fromthe favorable tax treatnment benefitting
only certain personal property taxpayers will be suppl enented by
hi ki ng those rates.

In short, Section 193.016 is an exanple of a special
interest taxing provision, foisting an ill-considered I aw,
passed in the last, hectic days of a |egislative session, upon
the public, favoring only the special interest of particular
t axpayers. The erosion of constitutional authority of property

apprai sers and equal protection of law for all ad valorem

t axpayers, real estate and tangi bl e personal property alike, and
t he constitutional limtation pl aced upon | egi sl ative
classifications of property subject to ad valorem taxation,
required the district court to hold Section 193.016
unconstitutional in its entirety, and that court commendably
fulfilled its judicial duty.

Significantly, both of the defendant property appraisers,
representing two of Florida's nmpst populated netropolitan
counties, agree that Section 193.016 fails constitutionally. In

Fuchs v. Robbins, 818 So. 2d 460 (Fla. 2002), the court held

that property appraisers may seek standing in exceptional
instances “...when the public my be affected in a very

i nportant particular, its pocket-book,...” citing, Kaulakis v.

Boyd, 138 So.2d 505, 507 (Fla. 1962) and Barr v. Watts, 70 So. 2d
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347, 351 (Fla. 1953). An enactnment like Fla. Stat. § 193.016
i nplicates fundanental “pocket-book” i ssues. The only way
Florida’ s financially-pressed |ocal governments may cope with
the adverse inpact of disparate assessnent nethodology is to
raise mllage rates on all taxpayers. This results in “out of
pocket” expense to all taxpayers who are not lunped into the
category of favored tangible personal property taxpayers
enbraced by Section 193.016.

Section 193.016 adversely affects “val uation di scretion” of
property appraisers. Property appraisers are not nere
functionaries “mnisterially” enforcing the |aw when they
annual |y undertake the task of assessing all property, real and
tangi bl e, at just value. Each year they nust independently
exerci se constitutionally-mndated “val uation discretion”, not
“mnisterial” routine. Val ue adjustnent boards cannot |imt
t hat discretion.

Section 193.011, supra, always has guaranteed the property
apprai sers’ valuation judgnment and flexibility, acting in good
faith in the performance of duty. Section 193.016, on the
contrary, seeks to strait-jacket the property appraiser, turning
her or himinto a “mnisterial” governnental automaton. Thi s
glaring erosion in constitutional responsibility al one warrants

striking Section 193.016 as unconstitutional.
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CONCLUSI ON

The district court’s decision declaring Section 193.016,

Fl ori da St atutes unconstitutional

shoul d be affirned.
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