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PRELI M NARY STATENMENT

The Appellant, Florida Departnment of Revenue, Appell ant

below, will be referred to herein as “the Departnent.” The City
of Gainesville, Appellee below, will be referred to herein as
“the City” or “the Appellee.” Fl ori da Tel ecommuni cati ons
| ndustry Association will be referred to herein as “FTIA.”

The case at issue is Departnent of Revenue v. City of

Gainesville, 859 So. 2d 595 (Fla. 1st DCA 2003), and wll be

referred to herein as “City of Gainesville”.




SUMVARY OF THE ARGUNMENT

The City' s property used inits tel ecommunications business
must be used exclusively for “nunicipal or public purposes”
within the meaning of Article VII, Section 3(a) of the Florida
Constitution in order for the City to be entitled to an ad
val orem tax exenption for the property. This Court has | ong
held that only municipality-owed property used exclusively in
a governnental -governnental function is exenpt from ad val orem
taxation under Article VII, Section 3(a). The City's profit-
driven tel econmuni cati ons busi ness whi ch operates in conpetition
with private providers is a governnental -proprietary activity.
Thus, the First District Court of Appeal erred in refusing to
apply the governnental -governnental/governnental -proprietary
standard established by this Court in the 1975 Wllianms deci si on
and in holding that the City's property is being used to serve
a muni ci pal purpose under Article VII, Section 3(a).

Furthernmore, if there is to be a determ nation of whether
a given activity constitutes a nmunici pal or public purpose under
the governnental -proprietary standard, the legislature’s
decl arati ons of public policy and determ nations of fact nust be
given deference, and, in this case, the legislature’'s
decl arations and determ nations are decisive. In enacting
Chapter 97-197, the legislature properly exercised its
di scretion and authority to determ ne the conditions under which
a nmunicipality may sell teleconmunications services in a new

conpetitive market system created and nmandated by state and



federal law after 1995. Chapter 97-197----4!

Subsequently, because of the Florida Legislature s grow ng
concerns that the regulatory and tax advantages possessed by
muni ci palities could actually hinder rather than pronote
conpetition, the legislature also enacted Chapter 97-197--S
(“Section 166.047”), and declared that the provision of
tel ecommuni cations services by a nunicipality is npnot an
aut hori zed “nmuni ci pal purpose” under Article VIII, Section 2(b)
of the Florida Constitution unless certain conditions, including

t he payment Of t axes are sat i Sfi ed -S (“Section 196.012(6)"), to clarify and codify that the provision

of competitive telecommunications services by a municipality does not serve“municipal or publicpurposes’ and, therefore, is not an exempt use of municipal
property for ad valorem taxation purposes under Article V11, Section 3(a) of the Florida Constitution (“Article VII, Section 3(a)”). See Section 3, Chapter
97-197-based on three erroneousfindings. First, the majority erred in holding that the terms“municipal or public purposes’ in Article V11, Section 3(a) should
be given the same meaning as the similar terms used in ArticleVI11, Section 2(b). City of Gainesvilleat 599. Second, the majority erroneously found that
Appellee’s use of telecommunications property to provide services in competition with privateproviders serves amunicipal purposeunder Article VII, Section
3(@). Id. at 596. Finaly, the majority ignored the legislature’ s authority to regulate the telecommunications industry and to determine the public policy of
Florida regarding how a competitive telecommunications market should operate.

The court reached its erroneous conclusions because it refused to follow long-standing precedent of this Court holding that property used by a
municipality for proprietary purposes does not qualify for exemption from ad vaorem taxation under Article VII, Section 3(a). See Williams v. Jones, 326

So. 2d 425 (Fla. 1975), appeal dismissed 429 U.S. 803 (1976) and Sebring Airport Authority v. Mclntyre, 783 So. 2d 238 (Fla. 2001) (* Sebring I1V").

In Williams v. Jones, this Court delineated the test for determining whether a given activity constitutes a“municipal or public purpose’ under

Article VII, Section 3(a). In applying the “public purpose standard,” Williams distinguished between exempt “ governmental-governmental” activities that

serve an Article VII municipal or public purpose, and non-exempt “governmental-proprietary” activities. Williams a& 433. This Court later defined

governmental-governmental activities as the functions that concern the administration of some phase of government, and governmental-proprietary activities

1 The 1996 Act



as the functions that promote the comfort, convenience, safety and happiness of citizens. Sebring Airport Authority v. Mclntyre, 642 So. 2d 1072, 1073-74

(Fla. 1994).

All municipal activities that meet the governmental-governmental standard areconstitutional ly exempt fromad valorem taxation.2 Appell egs

competitive profit-driven telecommunications business, however, does not concern “the administration of
some phase of government” and is clearly a proprietary activity. See discusson of GRUCom's business
activitiesat pages 15to 17 herein. Thereis no dispute that the lease of governmentaly-owned property
to a private tdecommunications provider for the same commercid activity would causethe property to be

subjected to tax. See Sebring 1V at 253. Thus, the First Didtrict’ s holding is based on the ownership of

the property and not onitsuse. City of Gainesville at 599. Thisisclearly reversble error.
Florida Courts have consstently held that “the criterion for determining the taxable character of

property isthe nature of the useto whichit is put and not the ownership.” Park-N-Shop v. Sparkman, 99

So. 2d 571 (Fla. 1957)---O. Judge Ervin aticulated this point in his dissenting opinion, finding that “the
only real question pertinent to the issue of whether governmentally owned property should be exempt from

taxation isthe use made of it.” City of Ganesville at 606.

The flawed andlyss of the First Digtrict mgority begins withits conclusionthat the terms “municipa
or public purposes’ inArtide VII have the same meaning as the term “municipd purposg’ in Article VIII.
Id. & 599. Thesesmilar termsin different Articles do not have the same meaning, as held by this Court
in 2001 in Sebring IV and as argued extensively and correctly in the Department’ s Initia Brief herein.

The error in equating Articles VI and VIII is dearly demonstrated in footnote 3 of the opinion
where the court “factudly” distinguished Greater Orlando Aviation Authority v. Crotty, 775 So. 2d 978

(Fla. 5" DCA 2000). Crotty involved achalenge to an ad vaorem tax on an airport hotel owned by the
City of Orlando and managed by the Hyatt Corporation. 1d. at 979. The Ffth Didrict affirmed the trid
court’ shalding thet the tax on the hotel property wasvalid. Id. a 980. In this case, the Firg Didrict faled
to recognize that Crotty holds that proprietary activities such as ownership of a for-profit hotel, while

2 In the instant case, no party argued that Appellee’s use of the property in question is a governmental-governmental
activity.
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serving an Article VI municipa purpose, do not serve a municipa or public purpose under Article VI,
Section 3(a), and are therefore taxable. Thus, it is clear that, under Crotty, thetermsin Article VIl and
Artidle VIII, while similar, smply do not have the same meaning.®

The issues before this Court are dso srikingly smilar to those before the court in City of Bartow
v. Roden, 286 So. 2d 228 (Fla. 2" DCA 1973). Roden provides another clear example of a proprietary
activity that servesa“municipa purpose’ under Article VI, Section 2(b), yet does not serve “municipa
or public purposes’ for ad vaorem tax exemption under Article VII, Section 3(a). Roden aso
demonstratesthe deference a court should giveto legidative determinations of public purposefor purposes
of Article V11, Section 3(a).

The Roden court found that in enacting Chapter 332, Florida Statutes the legidature made a
determinationthat property suchasthe City of Bartow’ sairport property acquired under Chapter 332, and
used by amunicipdity for an airport, was being used for a“public purpose.”  Id. at 230.# Based on this
finding, the court held that the property leased to a private commercid enterprise, while serving a“public
purpose” under Article VIII, did not serve amunicipa or public purpose under Article VI, Section 3(a).
Id. Thisis precisaly the issue before the Court in the ingtant case.

Moreover, if the scope of the term “municipa purpose’ in Artidle V111 is to be coextensive with
the terms “municipa or public purposes’ asused inArtide V11, therewould be no need for the municipa
or public purposes standard expresdy included in Artide V11, because everything authorized under Artide
VIl as serving amunicipd purpose would be tax exempt under Article V1. Becauseit cannot be assumed
that the drafters of the Conditution intended to include a meaningless provision, this reading is
impermissble. See Chilesv. Phdps, 714 So. 2d 453, 459 (Fla. 1998).

If the Firgt Digtrict mgority had recognized the distinctions between the scope of the terms used
inArticlesVIl and VI, it would have engagedina meaningful andys's of what servesamunicipd or public

s See Appellant Department of Revenue's Initial Brief, pp. 20-24.

4 The finding of the Court that the legislature had authorized the acquisition and leasing of such property by a
municipality is based on the legislature’s authority to define and limit municipal powers under Article VIII of the Florida
Constitution.
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purpose under the facts of the case. As the court was required to do, it should have harmonized the
statutory and congtitutional provisions and avoided declaring Chapter 97-197-°
. THELEGISLATUREHASPLENARYPOWER TODETERMINETHAT MUNICIPAL

PROPERTY USED IN A COMPETITIVE TELECOMMUNICATIONSBUSINESSIS
SUBJECT TO AD VALOREM TAXATION.

Asset forthabove, under the test Floridacourts have applied, this Court should determine that the
property atissueisbeing used ina governmenta -proprietary functionand istherefore subject to ad valorem
taxation. However, should this Court determine that governmentd-proprietary activities must be factudly
andyzedto determine if they serve “municipd or public purposes’ under Artidle V11, Section 3(a), thenthis
Court should recognize the authority of the legidature to make such determinations.

“The legidature' s power in the fidd of taxation is plenary.” Dominion Land & Title Corp. v.

Depatment of Revenue, 320 So. 2d 815, 818 (Fla. 1975). This power is only subject to express
limitations as may be provided inthe Florida Congtitution. See Smathersv. Smith, 338 So. 825, 827 (Fla.

1976) TheFirst Didrict’ sdecison should be reversed becausethe mgority’ sinterpretation of Article VI,
Section 3(a) places new judicid limitations on the legidature s authority that are not found in the Horida
Condtitution.

As discussed above, Artide VI, Section 2(b) establishes the scope of power and authority

municipdities may exercise, except as provided by genera law. The broad range of permissible municipa

activitiesunder Article V111, Section2(b) isdivided by the municipa or public purpose sandard in Article
VII, Section 3(a) into two subsets for taxation. The first subset includes al activities that meet the
governmenta -governmenta standard, whichisthe “public purpose” standard “ gpplicable intax exemption
cases’ under Artide V11, Section3(a). Sebring IV at 248. The second subset indudesdl governmentd-
proprietary functions. Id. at 433.

If thereis to be afactua determination of whether agivenactivity congtitutesamunicipa or public

purpose under the governmental-proprietary standard, the legidature' s declarations of public policy and

5 “Legidative provisions must be construed to operate in harmony with each other and it is a court’s responsibility to
harmonize statutory provisions and find them constitutional.” City of Jacksonville v. Cook, 765 So. 2d 289, 292 (Fla. 1%
DCA 2000), rev'd on other grounds, 823 So. 2d 86 (Fla. 2002




itsdeterminations of facts must be givendeference. See University of Miami v. Echarte, 618 So. 2d 189,

196 (Fla. 1993). The legidature has made afactual determinationthat amunicipdity’ scompetitive profit-
meaking telecommunications bus ness activitiesina competitive market do not serve anArticle VI, Section
3(a) munidpa or public purpose. In enacting Chapter 97-197,-, Section 2(b). These conditions are
necessary to ensure that the newly crested competitive market for telecommunications services operates
in a manner that is in the best interests of the dtizens of Forida. This determination requires complex
factud determinations about how to change fromamonopoly to a competitive market, aswel as Sgnificant
public policy determinations about how competitive markets should operate -- the legidature must make
these choices.

Inandyzing these complex policy issues, the First Didrict mgority failed to recognize the profound
differences between the provision of teecommunications service in a government-sanctioned monopoly
market as opposed to a competitive market, finding that the nature of the market is essentidly irrdevant.

City of Ganesville & 601. Furthermore, the mgority made thisincorrect finding without sufficient factua

support in the record. The trid court granted summary judgment in this case on afacid chdlengeto the
conditutiondity of the relevant statutes. Vol. 3, R. 415-416. Asaresult, thereis nothing to support the
factuad and public policy determinations made by the Didrict Court regarding whether the commercid sde
of tedlecommunications servicesina competitive market servesamunicipd or public purpose under Article

VI, Section 3(a).

1. The Legidaure Has The Authority To Determine The Conditions Under Which
A Municipdity's Sde Of Tdecommunications Services In A Competitive
Market Serves Municipa Or Public Purposes.
“The Legidature has the find word on declarations on public policy, and the courts are bound to
give great waght to legidative determinations of facts. Further, legidative determinations of public purpose

and facts are presumed correct and entitled to deference, unlessclearly erroneous.” University of Miami

v. Echarte, 618 So. 2d 189, 196 (Fla. 1993) (citations omitted). The legidature senactment of Chapter
97-197- redefined the regulatory environment in which telecommunications providers operate. Today,
providers operate in afully compstitive and thus entirely different market than those that existed prior to



the 1995 Act.

Theissue presented inthis caseisnot whether providing tel ecommunications service, without more,
servesapublic purpose. Rather, theissue iswhether a governmenta entity servesa public purposewhen
it usesits regulatory and tax advantages to compete in the telecommunications market for the purpose of
meking aprofit. Theservicesoffered by the City were aready being provided by private companiesbefore
1996 and have been provided by various companies other than the City’s Snce that time. The residents
of the City aready had access to tdecommunications services when the City obtained a certificate from

the Public Service Commission authorizing it to compete with existing companies. See Vol. 3, R-374.

Thelegidature sinterest in ensuring that new entrants to the telecommunications market compete
on an equd footing withincumbent telecommunications companiesis based on sound public policy. Frs,
the benefits flowing from far competition incude the avoidance of monopoly pricing, more rapid
technologica advancements, and superior customer service and responsiveness.  Second, as municipd
property used for the provison of competitive tdecommunications services is used for profit-making
purposes, it is only equitable that such property share the same tax burden as other property that is being
used for such purposes. Third, as municipa providers grow, private providers lose market share, which

diminishes and erodes state and local tax revenues and thus endangers the public interest.

Allowing amunicipdity by virtue of its tax advantaged status to obtain a cost advantage over its
private competitors is not only unfar and inequitable, it dso endangers the public interest. Because
incumbent telephone companies have the legd obligation to provide universal service and to serve as the
carrier of last resort for underserved and remote |ocations, profitable customers subsdize the provisionof
telecommunications servicesto less-profitable or unprofitable customers. See generdly Section 364.025,
Florida Statutes. Significantly, municipdities entering the competitive telecommunications market do not
have these same service obligations. Thisenablesamunicipdity to offer servicesonly to themost profitable
customers, such aslarge businesses. By taking these customers, amunicipality that competeswith private
providers necessarily harms its own more needy citizens whose phone service is subsidized by more

profitable customers — hardly a municipa or public purpose.
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A review of the City’s business plan(the “Plan”) demondrates that the legidature' s concerns are
well-founded. The City, through its utility provider “Gainesville Regiond Utilities’ (*GRU”), established
GRUCom, a business unit for communication services that was heralded to become “the Information
Infrastructure Provider inGanesville” SeeVal. 3, R-326 (May 19, 1995 “Vdume lI- Start-Up GRUCom
BusnessPlan”)(emphagsinorigind). The Plan isreplete with references to the profit-making potentid of
GRUCom and the overdl tenor of the Plan is condstent with a view of GRUCom being a busness
enterprise, albeit one established by a governmentd entity with Sgnificant tax and regulatory advantages,
rather than being a way to provide services to the genera public. The Plan generoudy uses the terms
“market potentid,” “market penetration,” “revenue,” “profits,” “ profit-center,” “ profit-margin”, “return on
investment,” “opportunity cost,” “reinvestment of cash flow,” and “hurdle rate,” none of which are terms

asociated with the governmentd provision of a public service. SeeVal. 3, R-326 - 346.

The City has been dear in identifying its initid customer base: locd large and medium szed
businesses and governmentd entities. SeeVal. 3, R-330, 332, 334. Not coincidentaly, these customers
are among the most profitable for telecommunications providers and the City makes no secret of its
intentionto “entice’ these customerswithdiscounts, potentialy inthe range of 20% frommearket rates, and
by emphasizing the “sSgnificant savings’ GRUCom could offer. SeeVal. 3, R-343, 331. Indeed, the Plan
acknowledges that the City has no intention of offering GRUCom services to the general public or
resdential consumers until alater, undisclosed date, and further acknowledges that “the start-up business
activities[ of GRUCom| may only margindly benefit the genera population of Gainesville” SeeVal. 3, R-
330, 332-34, 346.

The Pland so discusses how GRUComwill be operated ona“cross-functiond basis,” at least until
it becomes profitable. See Val. 3, R-336-341. In practicd terms, this means that GRU will provide
employees and equipment, paid for by citizens of Gainesville through taxes and utility payments, to
GRUCom to assigt it in commencing operdtions. The Planstatesthat GRUComintendsto rely heavily on
the “naturd advantages’ arisng from GRU’ s utility organization, including rdiance upon personnd and
expertisefromcertain departmentswithin GRU, suchas eectrica engineering, eectric systemcontrol, and

8



information systems. In addition to usng GRU’ s personnd to its advantage, the Plan further states that
GRUCom plans to use GRU’s exiging utility network, such as utility poles (without having to pay
attachment fees), equipment, and personned to minimize start up costs. See Vol. 3, R-336-342.

A review of the City’s business plan clearly demondtrates that the legidature has properly
concluded that the entry of municipditiesinto the market for telecommunications services on an “unleve
playing field” could have a detrimenta impact on the level of competition achieved statewide and could

undercut its efforts to develop a competitive market for telecommunications services.

The legidature has been given the authority to make gppropriate declarations on public palicy, in
part, because it is better equipped than the courts to make such determinations. In overruling the
legidaure s determinations and declarations of public palicy, the lower court demonstrated thet it is ill-
equipped to ded with these complex legidative policy matters. Specificdly, the lower court found that
telecommunications providerslike utilitiesprovide“ essentid public services,” and therefore, the Appellee’ s

property should be exempt. City of Gainesville at 600. This overamplified analyss is wrong in severa

respects. Assuming the court’ sandysiswascorrect, the court ignored arelevant question that followsfrom
the andyss, -- whether Appdlee is an “essentid provider,” and thereby serves a municipal or public
purpose under Article VII, Section 3(a). Intheinstant case, Appellee clearly is not an essential provider
of tdecommunications services. Such serviceswere dready avalablein the Gainesville market from other

providers. Val. 3, R-374.

In any event, the courts are not to second-guess the wisdom of the legidature' s policy decisions.

See Univerdty of Miami v. Echarte, 618 So. 2d 189 (Fla. 1993). For these reasons, the legidature's

declaration of public policy and its determination of how to Structure and regulate a competitive

telecommunications market should not have been disturbed.

2. Chapter 97-197-, Section 3(a) is salf-executing, it does not specificaly identify
each and every activity that does or does not serve a municipa or public
purpose. Such classification of property or activitiesis not atraditiona matter of
organic law, but rather, it is alegidative function.

In assessing whether Chapter 97-197-, Section 3(a) and is thus uncondtitutiond, it is

important to keep in mind the legd framework for ad valorem taxation, of whichArticde V11, Section3(a)
isjust one part. Firg, Artide VI, Section 2 provides that “al ad vadoremtaxationshdl be at auniformrate

9



withineachtaxingunit.” ArticleV1I, Section 4 providesthat by genera law, regulation shal be prescribed
which shal secure ajust vauationof dl property for ad vaoremtaxation.” Finaly, Article VI, Section 10
provides that no municipaity shdl use its taxing power to aid any corporation, association, partnership or

person.

Congtruing these condtitutional provisions together with the mandate that “the FHorida
Condtitution requires that al property used for private purposes bear its just share of tax burden for the
support of loca government and education,” see Am Fi Inv. Corp. v. Kinney, 360 So. 2d 415 (Ha
1978), Florida courts have said that “the legidature clearly has the power to dassfy so that all property
devoted to private use is treated on a parity, and therefore, there is an equitable distribution of the tax
burden.” Williams, 326 So. 2d at 432. Furthermore, the courts have recognized that the legidature has
“broad powers of classficationfor taxation purposes so asto bring about afar contributionby al property
intereststo thetax burdennecessaryto provide the revenuesfor the functioning of government.” 1d. at 432.
Indeed, the state “has inherent legidative power to determine subjects of taxation for general or for
particular public purposes, and to make appropriate changes in sdections and dassficaions of properties
made subject to or exempted from taxation for particular public purposes subject to controlling
conditutiond limitations” Long v. St. John, 170 So. 317 (Fla. 1936).

Chapter 97-197-, Section 3(a), Florida Congtitution.

CONCLUSION

For the foregoing reasons, this Court should reverse the decison of the First Digtrict
Court of Appeal and hold that Chapter 97-197-, 330 South Orange Avenue, P. O. Box 3259, Sarasota,
Florida 24230; Larry E. Levy and Loren E. Levy, The Levy Law Frm, 1828 Riggins Road, Talahassee,
FL 32308; and NicholasBykowsky and Mark T. Aliff, Assstant Attorney Generd, Office of the Attorney
Generd, Department of Legd Affairs, The Capitol, Plaza Level, Tallahassee, FL 32399-1050.
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