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PRELI M NARY STATEMENT

The Appellant, Florida Departnent of Revenue, Appell ant
below, will be referred to herein as “the Departnent.” The City
of Gainesville, Appellee below, will be referred to herein as
“the City” or “the Appellee.”

References to the record on appeal wll be prefixed with
Vol ., followed by the appropriate volunme nunber, foll owed by the
letter R, which in turn wll be followed by the appropriate page

nunmber, e.g., Vol. 3, R 411-416.

References to the supplenmental record on appeal will be
prefixed with Supp. Vol., followed by the appropriate vol une
nunber, followed by the letter R, which in turn will be followed

by the appropriate page nunber, e.g., Supp. Vol. 1, R-510-547.
Ref erences to the second suppl emental record on appeal wll
be prefixed with 2nd Supp. Vol., followed by the appropriate
vol une nunber, followed by the letter R, which in turn will be
followed by the appropriate page nunber, e.g., 2nd Supp. Vol. 1,

R- 548-567.



Fl ori da,

STATEMENT OF THE CASE AND FACTS

In 1997, the Legislature enacted Chapter 97-197

whi ch becanme effective October 1, 1997.

, Laws of

Section 2

created Section 166.047, Florida Statutes, which states in

perti nent

Legi sl ature anmended Section 196.012(6),

sets

I n

part:

166. 047. Tel ecommmuni cati ons services— A
t el ecomruni cati ons conpany t hat i's a
muni ci pality or other entity of | ocal

government may obtain or hold a certificate
requi red by chapter 364, and the obtaining or
hol di ng  of said certificate serves a
muni ci pal or public purpose under the
provi sion of s. 2(b), Art. VIIl of the State
Constitution, only if the municipality or
ot her entity of |ocal governnent:

(3) Notw thstanding any other provision
of law, pays, on its telecommunications
facilities used to provi de t wo- way
t el ecommuni cati ons services to the public for
hire and for which a certificate is required
pursuant to chapter 364, ad val oremtaxes, or
fees in anounts equal thereto, to any taxing
jurisdiction in which the municipality or
other entity of |ocal governnent operates.
Any entity of local government may pay and
i npose such ad val orem taxes or fees.

Chapter 97-197, Section 3, Laws of Flor

forth what activities are or are not to be

ida, the

Fl ori da St atutes, which

deened a

“governnental, municipal, or public purpose or function.” It

added the foll ow ng | anguage:



: Provi ding two-way telecommunications
services to the public for hire by the use of
a telecommunications facility, as defined in
s. 364.02(13), and for which a certificate is
required under chapt er 364 does not
constitute an exenpt use for purposes of s.
196. 199, unl ess t he t el ecomuni cati ons
services are provided by the operator of a
public-use airport, as defined in s. 332.004,

for t he operator’s provi sion of
t el ecomruni cati ons services for the airport
or its t enant s, concessi onai res, or

i censees, or unless the tel econmunications
services are provided by a public hospital.
However, property that is being used to
provi de such tel ecommunications services on
or before October 1, 1997, shall remin
exenpt, but such exenption expires October 1,
2004. (enphasis supplied)

The City, doing business under several fictitious nanes,
including Gainesville Regional Uilities (GRU), GRUCom and
GRU. net, provides electrical, natural gas, water, wastewater
services, tel ecommuni cations (hereinafter “tel econf) services and
I nternet access to the Gainesville region. 2nd Supp. Vol. 1, R
548; R-570. All such services are provided by the City; neither
GRU, GRUCom nor GRU.net are separate corporations or entities
distinct fromthe City. 2nd Supp. Vol. 1, R-549; R-570.

Under the name “GRUCOm” the City sells telecom
infrastructure and integrated telecom services to custoners
| ocated both within and wthout the City limts charging

contractual ly agreed-upon rates for the services provided. 2nd

Supp. Vol. 1, R-549; R-570.



GRUCom today has approximately thirty |eases with seven
wirel ess telephone conpanies on thirteen City towers that it
ei ther owns or manages |located within and without the City's
territorial limts. 2nd Supp. Vol. 1, R-557; R-573. These
w reless conmpanies utilize GRUs Fiber Optic Network to carry
their signals fromtheir tower |ocations to the |ocal points of
presence of interexchange carriers or directly to their tel ecom
switches (i.e., equipnment which routes calls between the public
sw tched telephone network and the w reless conpanies’ tower
sites). 2nd Supp. Vol. 1, R 557; R573. The City has devel oped
a nmultifaceted nmulti-functional telecom system Al t hough the
fiber optic property at issueinthis litigation has not yet been
assessed, the Al achua County Property Appraiser has assessed the
City ad valorem taxes on these towers, and the City has paid
t hese taxes under protest.! 2nd Supp. Vol. 1, R-557; R-574.
Prior to 1993 the City was not authorized to engage in this type
of multi-functional telecom services.

In its conmplaint for declaratory judgnment (Vol. 1, R-1-35),
the City contends that all of its telecomproperty is “absolutely
exenpt” from ad valorem taxation by virtue of Article VII,

Section 3(a), Florida Constitution, and that this exenption

1The tax status of these towers is not a issue in this
appeal. However, in City of Gainesville v. Crapo, et. al, Case
No. SC 03-1697, the taxable status of these towers is at issue.
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cannot be waived, nodified or inpaired by the Legislature. The
City challenges the Legislature s authority to define what is a
publi c purpose as that phrase is used in Article VII, Section 3,
of the Florida Constitution, not whether the Legislature’'s
enactnment is a reasonable attenmpt to do so. The City alleges
t hat Chapt er 97-197, Laws of Fl ori da, IS facially
unconstitutional because it has defined what constitutes a
“public purpose,”? that the Legislature exceeded its legislative
power,3® and that Chapter 97-197, Laws of Florida, including
Section 166.047, Florida Statutes, and the amendnment to Section
196.012(6), Florida Statutes, are all void as the “Act purports
to inpose a conprehensive schene of ad valorem (and other)
taxation” on nmunicipal property that is “absolutely exempt from
such taxation by virtue of Article VII, Section 3(a)” of the
Florida Constitution.* Vol. 1, R-7-10.

The Departnment contends that the purpose of this |egislation
in not including nmunicipal telecomproperty in its definition of
public purpose is to ensure that the portion of the City's
commercial telecom system which provides telecom service “for

hire” pays ad valorem taxes in the same nmanner as any ot her

2See Vol . 1, R-7.
3See Vol. 1, R-7.

“See Vol. 1, R-7.



commercial enterprise to fund county governnent operations. The
City' s tel ecombusi ness does not exercise or di spense any el enent
of munici pal sovereignty. Instead, the City’'s tel ecom business
isindirect conpetition with conpani es such as Bel |l Sout h and Cox
Communi cati ons. Vol . 3, R-374. The Departnent’s position is
consistent with the governmental-governnmental/governnental -
proprietary analysis that focuses on the use of the property as

originally set forth by this Court in Wllianms v. Jones, 326 So.

2d 425 (Fla. 1975)(hereinafter “Wllians”), and as reiterated by

this Court in Sebring Airport Authority v. Mlntyre, 783 So. 2d

238 (Fla. 2001)(hereinafter “Sebring 1V").

On March 20, 2002, the trial court entered its order
granting summary judgnent in favor of the City and declaring
certain statutory provisions unconstitutional (hereinafter “the
Order”). Vol. 3, R 392-398. Thereafter, the trial court entered
its final sunmary judgnent and decl arati on hol ding that:

The portions of Chapter 97-197, Laws of
Florida, as codified in Sections 166.047 and
196.012(6), Florida Statutes that (i) seek to
subj ect nmuni ci pal property used by a
municipality to provide teleconmunications
services to the public for hire to ad val orem
taxation “or fees in an amount equal

thereto,” (ii) purport to define what is a
“muni ci pal purpose” under the Constitution
under Article VII, 8§ 3(a) of the Florida
Constitution, and (iii) condition
muni ci palities' holding or exercise of their
tel ecommuni cations certificates of approva

on the paynent of ad valorem taxes or



equi val ent “fees” on such tel ecomuni cati ons
property are her eby DECLARED FACI ALLY
UNCONSTI TUTI ONAL, because they irreconcil ably
contravene Article VII, 8 3(a) of the Florida
Constitution.

Vol. 3, R-415-416, (enphasis in the original).
On appeal, the First District affirned the trial court. See

Depart nent of Revenue v. City of Gainesville, 859 So. 2d 595

(Fla. 1st DCA 2003)(hereinafter “Gainesville”). The majority

opinion of the First District in Gainesville affirmed the ruling

of the trial court, holding that the City' s property in question:

“...1s being used by the City for a nmunicipal purpose
and the Ilegislatures’s attenpt to condition the
provi sion of these municipal services on the paynent
of any amount equal to any ad valoremtax liability is

in direct conflict with Article VII, Section 3(a) of
the Florida Constitution.” Gai nesville, 859 So. 2d,
at 597.

The mpjority opinion in Gainesville summarily dism ssed the

application of the holding of this Court in Sebring 1V, and

interpreted the phrase “nmunicipal or public purpose” in Article
VI1, Section 3(a) of the Florida Constitution in the sane broad
sense of the term “nunicipal purpose” found in Article VIII

Section 2(b) of the Florida Constitution. Gainesville, supra, at

598-599.

The dissenting opinion of Judge Ervin in Gainesville

carefully reviewed the pertinent legislative history leading to

the enactnent of Chapter 97-197, Laws of Florida, and the



hi storical background of the “public purpose” exenption for
muni ci pal property that culmnated in this Court’s decision in

Sebring V. See (ainesville, supra, at 601-608 (Ervin, J.,

di ssenting). Judge Ervin's dissent noted that the term
“muni ci pal purpose” used in Article VII, Section 3(a), “is not
coextensive with the sanme termas used in Article VIIIl, Section

2 [of the Florida Constitution],” citing this Court’s decisionin

Sebring 1V. Gai nesville, supra, at 607. Thus, Judge Ervin's

di ssent concluded the trial court’s order of summary judgnment
should be reversed and the statutes in question held

constitutionally valid. Gainesville, supra, at 608.

The Departnment tinmely appeal ed the decision of the First

District to this Court on Decenmber 22, 2003.

SUMVARY OF ARGUMENT

This Court’s analysis in WIllians and Sebring IV, requires
a finding that Chapter 97-197, Laws of Florida, is a valid
constitutional enactment of the Legislature. Both the trial
court and the First District’s majority opinion erred in holding
that the property used for the City’'s tel ecombusiness i s exenpt

from taxation under Article VII, Section 3(a), of the Florida



Constitution. Under this Court’s jurisprudence, the City-owned
tel ecom property used for commercial purposes does not serve a
“muni ci pal or public purpose” because the City s tel ecombusi ness
is acomercial enterprise that does not exercise or di spense any
el ement of nunicipal sovereignty. Both the trial court and the
First District’s majority opinion incorrectly relied on the
prem se that the governnmental -governnental and governnental -
proprietary test applies only to property |leased by the City to
a private party for proprietary use.

Article VIl, Section 3(a), Florida Constitution, requires
that the use of property for a public or nunicipal purpose nust
first be established before it qualifies for an exenption. The
Fl ori da Legi sl ature, in enacting Sections 166.047 and 196. 012(6),
Fl orida Statutes, has determ ned that the proprietary provision
of telecomservices by a municipal governnent is not a nuni ci pal
or public purpose unless certain conditions are satisfied. The
Fl orida Legislature properly exercised that authority under the
Constitution in defining public purpose for ad val orem taxation
pur poses by not all ow ng nmuni ci palities an exenption for property
used for telecom services. The purpose of Chapter 97-197 is to
ensure that nunicipalities engaged in a comrercial enterprise
(i.e., not a governnental -governnmental function or activity)

share in the tax burden inposed by, anmpbng others, county



governnment, | ocal governnent authorities, and | ocal schools.

This Court in Sebring IV has expressly stated that the scope

of Article VII, Section 3(a) is much narrower than other
constitutional provisions dealing with whether a given activity
is a “municipal” or “public” purpose. The Legislature has the
authority to define what it believes to be a “nunicipal or public
pur pose” activity under Article VII, Section 3(a), of the Florida
Constitution. ld. The test of the constitutionality of Sections
166. 047 and 196.012(6), Florida Statutes, nust be read through

the prism of this Court’s holding in Sebring 1V. This Court

shoul d adopt the analysis of the dissenting opinion of Judge

Ervin in Gainesville and follow its holding in Sebring |V.

Chapter 97-197, Laws of Florida, is a valid and constitutional

enact ment of the Florida Legislature.

STANDARD OF REVI EW

VWhen the issue before the Court is the constitutionality of

a state statute, the appropriate standard of review is de novo.

See City of Mam v. Magrath, 824 So. 2d 143, 146 (Fla. 2002);

Carri bean Conservation Corp.. Inc. v. Florida Fish & Wldlife

10



Conservation Comm ssion, 838 So. 2d 492, 500 (Fla. 2002); and,

Padavano, Florida Appellate Practice, Section 9.4 (2001-2002

ed.).
ARGUNVENT

THE FIRST DI STRICT ERRED I N FAI LI NG TO FOLLOW THI S COURT’ S
HOLDINGS IN WLLIAMS v. JONES, 326 So. 2d 425 (Fla. 1975)
AND SEBRI NG Al RPORT AUTHORITY v. MCINTYRE, 783 So. 2d 238
(Fla. 2001) AND FI NDI NG CHAPTER 97-197, LAWS OF FLORI DA,
FACI ALLY UNCONSTI TUTI ONAL.

Both the trial court® and the First District inits majority
opinion erred by holding that the City's telecom property used
for its comercial enterprise was exenpt from taxation under
Article VII, Section 3(a), of the Florida Constitution. Such a
determnation is not supported by the case law of this Court
construing Article VII, Section 3(a), of the Florida
Constitution.

Article VII, Section 3(a), of the Florida Constitution,
states in pertinent part:

Al property owned by a nunicipality and used

exclusively by it for municipal or public purposes

shal | be exenpt fromtaxation. A nunicipality, owning

property outside the nmunicipality, may be required by

general law to make paynment to the taxing unit in

whi ch the property is | ocated.

It is undisputed that the City’s tel ecom property at issue

in this case is owed by the City and not |eased to another

entity. In bothits order granting sunmary judgnment and its final

Vol . 3, R-411-416.

11



summary judgnment the trial court failed to nention or consider the

pertinent controlling decision of this Court: Sebring |V.

This Court established the “governnental -governnental” and
“governnental -proprietary” anal ysis as the proper functional test
to review a |legislative enactnment defining a public purpose, as
that phrase is used in Article VII, Section 3(a) of the Florida
Constitution. This Court’s functional test nust include an

anal ysis of the actual use of the nunicipal property and whet her

t he property’ s use is an exercise of sone el enent of sovereignty.

Sebring Airport Authority v, Mlintyre, 718 So. 2d 296, (Fla. 2nd

DCA 1998) (hereinafter “Sebring II1l1”) and Sebring IV, supra. I n

this case, the City's comrercial telecom business is not an
exercise of any elenment of nmunicipal sovereignty. To the
contrary, the City’'s commerci al tel ecombusi ness actively conpetes
with the private sector in a highly-conpetitive industry.

The trial court also ignored the “governnental -governnental ”
and “governnental -proprietary” functional test first set out by

this Court in Wllianms v. Jones, 326 So. 2d 425 (Fla. 1975) and

later reaffirmed in Sebring 1V.

The First District’s mpajority opinionin Gainesville likew se

ignored the holdings of this court in Wllianms and Sebring 1V,

briefly mentioning Wllians and dism ssing this Court’s hol ding

in Sebring IV with just two sentences, stating:

12



Appel l ant has not cited any case which supports the
proposition that when property is owned and used by a
muni ci pality the term "nmunici pal purpose” as used in
Article VII, Section 3(a), Florida Constitution,
should be narrowly construed. (footnote omtted)
Mcintyre [Sebring 1V] and other cases cited for
adopting a narrow interpretation involve situations
where munici pal property is being |leased or utilized
by a private entity.

Gai nesville, at 598.

In Wllians, supra, this Court first enunciated the current

“governnent al -governnental” standard for determning “public
purpose” in the ad val oremtax exenption context, |ater confirned

in the Volusia County, case, infra. This Court in WIllians

determ ned that this standard was constitutionally required:

The operation of the comrercial establishnments
represented by Raceway’'s cases is purely
proprietary and for profit. They are not
governnmental functions. |[If such a commerci al
establi shment operated for profit on Panama
City Beach, M am Beach, Daytona Beach, or St.
Pet er sburg Beach is not exenpt fromtax, then
why shoul d such an establishnment operated for
profit on Santa Rosa |sland Beach be exenmpt?
No rational basis exists for such a
di stinction. The exenptions contenpl ated
under Sections 196.012(5) [now (6)] and
196.199(2)(a), Florida Statutes, relate to
‘gover nnent al - gover nment al’ functions as
opposed to ‘governnent al - proprietary’
functions. Wth the exenption being so
interpreted all property wused by private
per sons and commer ci al enterprises IS
subjected to taxation either directly or
indirectly through taxation on the | easehol d.
Thus all privately used property bears a tax
burden in sonme manner and this is what the
Constitution mandates.

13



Wlliams, at 433. (enphasis supplied)

Thus, Wllians thus marked a dramatic turning point: it
limted ad val oremtax exenpti ons to governnent al | y-owned property
used by non-governnmental persons or entities. No |onger was it
sufficient sinply to find that the governnmental entity is serving
sone broad “public purpose” and that the non-governnental | essee
is in some way furthering that public purpose in order for the
property to be exenpt.® This Court stated that the use to which
the property is being put by the non-governnmental |essee nust be
scrutinized, and the property will be exenpt only if it is being
used for a “governnental -governnental” purpose or activity; a
“governnent al - proprietary” purpose or activity will not suffice.
WIllianms, at 433.

The plain language of Article VII, Section 3(a) of the
Fl orida Constitution, requires this Court to focus on the use of
t he property in question. As was stated by Judge Ervin in his

di ssenting opinion in Gainesville:

My conclusion is supported by a plain reading of
article WVIl, section (3)(a), which provides in
pertinent part: "All property owned by a nunicipality
and used exclusively by it for nunicipal or public
pur poses shall be exenpt from taxation." Nothing in
this provision renotely supports the trial court’s
conclusion that so long as the property is itself used
by a nmunicipality, the type of use made of it is

6See e.q., Daytona Beach Racing & Recreational Facilities
District v. Paul, 179 So. 2d 349 (Fla. 1965).

14



immterial to a determnation of its tax-exenpt
status. The constitutional |anguage clearly requires
the use be for a public or nmunicipal purpose before it
gualifies for the exenption. Unfortunately, subsection
(3) does not provide a definition of such purpose;
nevertheless, | believe it entirely unlikely that the
suprene court intended the governnental -proprietary
classification, discussed in pertinent Florida Suprene
Court decisions, should be limted to only |easehold
i nterests of governnentally owned property. (enphasis
suppl i ed)

Gai nesville, at 603.

Thi s Court has defi ned “governnent al - governnental ” activities
to be those that concern the adm nistration of sone phase of
governnment and “gover nmental -proprietary” activities as matters
t hat pronote the confort, convenience, safety and happi ness of

citizens. See Sebring Airport Authority., et al. v. Mlntyre, 642

So. 2d 1072, 1073-74 (Fla. 1994)(“Sebring 117). The Second

District in the later case of Sebring Airport Authority v,

Mclntyre, 718 So. 2d 296 (Fla. 2nd DCA 1998) (herei nafter " Sebring
[117), observed that

“A governnental function has been defined as one
having to do with the adm nistration of sone phase of
governnment, that is, exercising or dispensing sonme
el ement of sovereignty, and a proprietary function has
been defined as a function designed to pronote the
confort, convenience, safety and happiness of the
citizens (citation omtted).”

Sebring |11, supra, at 299.7 Under this definition - one that

The First District has observed that governnent services
typically provided fromthe recei pt of taxes include “police and

15



focuses on the use of the City' s property - the City’'s comerci al
telecom business is a “governnental-proprietary” activity.
Because the operation of a comercial tel ecom busi ness cannot be
deened to in any way to partake of any aspect of nunicipal
sovereignty, it is not a nmunicipal or public purpose under Article
VI, Section 3(a), of the Florida Constitution.

The Legi slature in enacting Chapter 97-197, Laws of Florida,
expressly stated that a telecomconpany that is a nmunicipality or
other entity of |ocal government holding a certificate under
Chapter 364 [Florida Statutes] “serves a nunicipal or public
pur pose under the provisionof Article VIIl, Section 2(b), Florida
Constitution....”® See Chapter 97-197, Laws of Florida, Section
2. Chapter 97-197, Laws of Florida, does not conflict with
Article VII, Section 3(a), of the Florida Constitution, and it

meets the guidelines established in this Court’s decisions

fire protection, the use of public roads ... and the other
advantages of a civilized society...” TA Operating Corp. V.
Departnent of Revenue, 767 So. 2d 1270, 1276 (Fla. 1st DCA
2000), rev. denied, 790 So. 2d 1108 (Fla. 2001), cert. denied,
534 U.S. 893, 122 S.Ct. 212 (2001).

8Article VIII, Section 2(b) of the Florida Constitution
states that “Municipalities shall have governmental, corporate
and proprietary powers to enable them to conduct nunicipal
governnment, perform municipal functions and render nunicipal
services, and may exercise any power for nmunicipal purposes
except as ot herw se provided by | aw. Each munici pal |egislative
body shall be elective.”
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pertaining to ad val orem taxati on. Muni ci pal property used for
commerci al purposes - a governnmental -proprietary function - is
subject to ad val orem taxation.

The City argues for the use of the Article VII, Section 3,
Florida Constitution, definition of “public purpose” for |eased
nmuni ci pal property and an “anything goes” principle® for non-
| eased municipal property based on a m sapplication of Article
VI1l, Section 2(b), of the Florida Constitution. That is, the
City argues that effectively all nunicipal-owed property is
i mmune fromad valoremtaxation. This Court has rejected such a

position.

In Sebring IV the Sebring Airport Authority and Sebring
I nt ernati onal Raceway argued for a nore |iberal interpretation of
“public purpose” adopted fromseveral bond validation cases. This
Court rejected the appellants’ analysis stating that the cited
cases were not anal ogous to tax exenption cases and the | egal

t heori es cannot be used interchangeably. Sebring IV, at 250.

This Court’s decision in Sebring IV is the cul mnation of

over thirty years of case law concerning what is a “public
purpose” and the Legislature’'s attenpts to transform what are

“governnental -proprietary” activities into “gover nnent al -

°l.e., all nmunicipal-owned property, regardless of use, is
i mmune from ad val orem taxati on
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governnmental ” activities for the purposes of the exenption from
taxation provided by Article VII, Section 3(a), Fl ori da
Constitution. Whil e these cases deal with governnment |eased
property under Article VII, Section 3, Florida Constitution, the
“public purpose” analysis applies to all nunicipal property and

makes no distinction between | eased or non-|eased property.

In Sebring 1V, this Court reviewed and struck down a

| egi sl ative enact nent, Chapter 94-353, Section 59, at 2566, Laws
of Florida, which anmended Section 196.012(6), Florida Statutes,
to deem the use of governnent-owned property |eased to non-
governnental | essees and used for (anmong other things) “a sports
facility with permanent seating, concert hall, arena, stadi umpark
or beach” a use that “serves a governnmental, municipal, or public
purpose or function....” The Sebring Airport Authority and
Sebring I nternati onal Raceway argued t hat the Fl ori da Constitution
is a “fluid docunent” and the Legislature’s determ nation of what
constitutes a “public purpose” should be upheld unless patently

erroneous when interpreted in light of current commpn usage

1°Section 196.012(6), Florida Statutes (Supp. 1994), states
that “[t]he use by a |l essee, |icensee, or managenent conpany of
real property or a portion thereof as a convention center
visitor center, sports facility with permnent seating, concert
hal |, arena, stadium park, or beach is deened a use that serves
a governnental, nunicipal, or public purpose or function when
access to the property is open to the general public with or
wi thout a charge for adm ssion.” This part of Section
196. 012(6), Florida Statutes, is still in effect today.
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Sebring 1V, at 243. This Court rejected this argunment and st ated
t hat the anendnment at issue is to be neasured agai nst Article VII,
Section 4, and Article VII, Section 3(a), of the Florida
Constitution, rather than by what is “currently popular.” Sebring
LV, at 244 1

The Sebring Airport Authority also argued in Sebring IV that

“the Legislature used the normal and ordinary neaning of the
constitutional term*public purposes’ when it included in Section
196.012(6) the types of for-profit operated facilities which are
recognized ... to pronmote the general welfare by stinulating

tourism and econom c devel opnent.” Sebring 1V, at 252. I n

rejecting this argunment, this Court stated:

The Second District determ ned otherw se,
reasoni ng t hat "[t] he | egi slature’s
redefinition of thetermin this instance nust
fail because the redefined termconflicts with
the ‘normal and ordinary neaning’ of the
phrase ‘governnmental, nmunicipal or public
pur pose or function.’”” Sebring Il1l, 718 So.
2d, at 298.

As we stated in Vol usia County, 341 So. 2d at

UThis Court went on to note that Article VII, Section 4,
Florida Constitution, contains the central and dom nant
provision that “[B]y general |awregul ations shall be prescri bed
whi ch shall secure a just valuation of all property for ad
val orem taxation...” Article VII, Section 3(a), Florida
Constitution, sets forth the mandat ory and perni ssive exenptions
from this <constitutional adnonition regarding ad valorem
taxation. Sebring IV, at 245.
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502, "Operating an autonobile racetrack for
profit is not even arguably the performance of
a ‘governnental -governnmental’ function.”

Sebring 1V, at 252-253 (footnotes omtted). See also Geater

Ol ando Airport Authority v. Crotty, 775 So. 2d 978, 980 (Fla. 5th

DCA 2000), review dism ssed, 790 So. 2d 1103 (Fla. 2001) (hol ding

real and personal property used in the operation of a hotel on
city-owned airport property was subject to ad val orem taxation).

The City incorrectly contends that the phrase “nunici pal
purpose” in Article VIII, Section 2(b), Florida Constitution,
shoul d be read into Article VII, Section 3, Florida Constitution.

This is inconsistent with this Court’s holding in Sebring IV to

the extent that the first sentence of Article VIII, 2(b),
differentiates between governnental, corporate and proprietary
powers. Article VII, Section 3(a), however, deals not with the
extent of nunicipal powers, but rather the limtation on tax

exenptions to be granted. Sebring IV, at 241, 244, 245-246, and

249, fn. 11. In this context, this Court has strictly and

narrowy construed Article VII, Section 3(a). Sebring 1V, supra.

The City’'s reading of these Articles together Dblends the
definitions of public purpose in a manner forbidden by this Court

in Sebring IV.

The correct analysis and result was obtained by the Second

District Court of Appeal in Turner v. Concorde Properties, 823 So.
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2d 165 (Fla. 2d DCA 2002), rev. denied, 842 So. 2d 843 (Fla.
2003) (hereinafter “Turner”), a case decided after the decision of

this Court in Sebring IV. At issue in Turner was whether a public

golf course situated on publicly-owned property, but operated by
a private for-profit business entity, was entitled to a “public
pur pose” exenmption from ad valorem taxes pursuant to Section
196.199(2)(a), Florida Statutes. The Second District in Turner
reversed the trial court and based its decision on this Court’s

decisions in Sebring Il and Sebring 1V. Turner, at 166-167

After setting forth the definition of “public purpose,” the Second
District specifically held that:

Concorde was not entitled to judgnment as a
matter of |aw since the operation of a golf
course by a for-profit business falls within
the definition of the governmental -proprietary
operation, which is, by definition, not a
“public purpose” and is not entitled to an ad
valorem tax exenption as defined by the
Fl orida Suprene Court. Accordi ngly, we
concl ude that Concorde is not entitled to the
"“public purpose" ad valoremtax exenption and
that the trial <court =erred in granting
j udgnment in Concorde's favor.

Turner, at 167.

Thus, the fact that a particular comrercial nunicipal enterprise
provides a service or benefit to the general public does not
automatically result in the necessary conclusion that it serves
the requisite “municipal or public purpose” entitling the

muni ci pal property to an exenption fromad val oremtaxation. See
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Sebring |V, at 252.

There is a historical line of case law cited by the

di ssenting opinion of Judge Ervin in Gainesville that has

considered this issue.' The subject of what governnental | y- owned
property woul d be exenpt fromtaxation under the Constitution of
1885 was broadly interpreted to include any “public” purpose under
t he Constitution of 1885. In other words, if the activity was
bei ng conducted by a City, that in itself determ ned that it was
for a “public purpose.” For exanple, this Court decided that
sinply holding a proprietary interest in a conmunity recreational
asset as the Daytona Speedway served a “nunicipal purpose.”

Dayt ona Beach Raci ng and Recreational Facilities Dist. v. Paul,

179 So. 2d 349, 353 (Fla. 1965). Anticipating that decisions of
this kind could create inequities in the tax structure, the
drafters of the 1968 Florida Constitution limted the nunici pal
pur pose exenption to “property owned by a nunicipality and used

exclusively by it for municipal or public purposes.” SebringlV,

at 245-246.
Pursuant to the adopted changes which resulted in the 1968

Constitution, the 1971 Legislature enacted a “sweeping reforni of

12See Gainesville, at 605-608 (Ervin, J., dissenting).
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Chapters 192 and 196, Florida Statutes.?!3 The Legislature
repealed all the statutory provisions, both general |aws and
special acts, relevant to | easehol d taxati on and exenption. Thus,
when read together, the provisions of Article VII, Section 3(a),
Fl orida Constitution (1968), and the 1971 statutory nodifications
(which are still included in Sections 196.199 and 196.012(6),
Fl orida Statutes) substantially narrowed the requirenments for such
an exenption.

Pursuant to this Court’s “governnental -governnental” and
governnmental -proprietary” functional test, Article VII, Section
3(a), of the Florida Constitution does not contenpl ate non-1|eased
(i.e., municipal-owned) properties being used for a governnental -

proprietary'* activity to be tax exenpt nor does it permt

muni ci pal property leased to private entities for governnental -

proprietary activities to be tax exempt. To interpret Article

13See Chapter 71-133, Laws of Florida (comonly known as t he
“Tax Reform Act”). In Sebring IV, this Court noted that these
changes were first given effect in the cases of Wllianms v.
Jones, 326 So. 2d 425 (Fla. 1975), and Volusia County v. Daytona
Beach Racing & Recreational Facilities Dist., 341 So. 2d 498
(Fla. 1976). Sebring 1V, at 245-248; See also Gainesville, at
605-607 (Ervin, J., dissenting).

14The governnental -proprietary test is not synonynmous with
a governnent-| easehold test. The first prong of the test
conveys that a governnental entity owns the property; the second
prong conveys the use in which the property is put (i.e.,
exercising an el enment of sovereignty or a commerci al
enterprise), not whether a |lease or a fee is involved.
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VI1, Section 3(a) of the Florida Constitution, as the City argues
and the First District majority held bel ow, wongfully transforns
t he narrow nmuni ci pal exenption into an absolute inmunity from ad
val orem taxation of the City's for-profit telecom business. The
City has not described a single exanple of non-|eased nuni ci pal
property that would be subject to ad val orem taxati on.

The First District’s majority opinion, with its overly-
expansive interpretation of what is a “public purpose,” taken to
its logical end woul d extend ad valoremtax immunity to the City’s
operation of a hotel, golf course or ©pizzeria. Thi s
interpretation was specifically rejected by this Court in Sebring
V. Likewi se, this Court should find that the City’ s commerci al
telecom property does not fall under the “governnental -
governnmental ” exenption under Article VII, Section 3(a), Florida
Statutes. Thus, Chapter 97-197, Laws of Florida, is not facially

unconsti tuti onal .

THE LEG SLATURE PROPERLY EXERCI SED | TS AUTHORI TY | N DEFI NI NG
A PUBLI C PURPOSE FOR AD VALOREM TAXATI ON PURPOSES

The Fl orida Legislature has correctly acted within its range
of authority and carefully defined public purpose as it rel ates
to the City’'s entry into the comercial telecom business. See

Gai nesville, at 601-604 (Ervin, J., dissenting). The City is

engaging in a comercial activity that is in direct conpetition
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with private conpanies. This activity partakes of no aspect of
sovereignty and is therefore not a public purpose activity
contenplated by Article VII, Section 3(a), of the Florida
Constitution.

The Florida Legislature was very precise in its delineation
of public purpose. Chapter 97-197, Laws of Florida, does not
provide that the portion of the City’'s telecom system used for
internal operational needs of the City or Alachua County
(hereinafter “the County”), the provision of internal informtion
services, such as tax records, engineering records, and property
records, by the City or County to the public for a fee, or for
certain specified airport or hospital uses, are subject to ad
val orem t axation. 1®

Under the case | aw of this Court an anal ysis of the exenption
provi ded for under Article VII, Section 3, Florida Constitution,
i nvol ves three tests:

(1) Is the property owned by the City;

(2) Does the City wuse it exclusively for public
pur poses; and,

(3) Is the use actually a “public purpose” as defined
by | aw?

®The Act also provides that a tel ecom conpany owned by a
muni ci pality or entity of l[ocal government will be subject to
paying sales tax, i ntangi bl e tax, or fees to taxing
jurisdictions inwhich it operates. See Chapter 97-197, Section
5, Laws of Florida.

25



See Sebring |1, supra, and Sebring |V, supra.

The third test dealing with whether the use of the property
is for a “public purpose” is precisely the issue before this
Court. The |anguage of Article VII, Section 3(a), Florida
Constitution, does not contain a definition of what is a “public
purpose.” The Legi sl ature has supplied such definitions through
dul y-enacted statutes. As stated in the First District Court of

Appeal in the case of Page v. City of Fernandina Beach, 714 So.

2d 1070, 1072-73 (Fla. 1st DCA 1998) (hereinafter Page 11):

CGenerally, our supreme court has said “all
property is subject to taxation unless
expressly exenpt and such exenptions are
strictly construed against the party cl aimng
them” (citations omtted)

Where nunicipal property is wused by the
muni cipality that owns it, however, the
constitution has est abl i shed a br oad

exenpti on, whi ch t he Legi sl ature has
i npl emented by providing that “[a]ll property
of the several ... nunicipalities of this
state ... used [by them for governnental

muni ci pal, or public purposes shall be exenpt
fromad val oremtaxation, except as otherw se
provided by law.” § 196.199(1)(c), Fla. Stat.,
(1995). (enphasis supplied)

The Legislature enacted Section 196.199, Florida Statutes,

as a result of the Tax Reform Act of 1971.16 Section 196. 199,

6Thi s Court has recogni zed that “[p]ursuant to the adopted
changes which resulted in the 1968 Constitution, the 1971
Legi sl ature enacted a "sweepi ng refornt of Chapters 192 and 196,
Florida Statutes.” Sebring IV, at 246.
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Florida Statutes, reads in relevant part:

(1) Property owned and used by the follow ng
governnmental units shall be exenpt fromtaxation under
the follow ng conditions:

* * *

(c) Al property of the several political
subdi visions and nunicipalities of this state...,
which is used for governnental, nunicipal, or public
pur poses shall be exenpt from ad val orem taxati on,
except as otherw se provided by |aw.

(2) Property owned by the foll owi ng government a
units but used by nongovernnental |essees shall only
be exenpt from taxation under the follow ng
condi tions:

(a) Leasehold interests in property of the United
States, of the state or any of its several political
subdi vi si ons, or of muni ci palities, agenci es,
authorities, and other public bodies corporate of the
state shall be exenpt from ad val orem taxation only
when the | essee serves or perforns a governnental
muni ci pal, or public purpose or function, as defined
ins. 196.012(6).

Section 1(c) applies to a situation where a municipality owns the
property in question. Section 2(a) applies where a nunicipality
owns property and leases it toathird party. In both situations,
the property nmust be used for a "governnental, nmunicipal, or
public purpose or function.”

VWhile no definition or standards are included in either
Section 1(c) or Section 2(a), the Legislature has defined these

terms in Section 196.012(6), Florida Statutes.!” The relevant

7Section 196.012(6), Florida Statutes, states in pertinent
part that “Governnental, nmunicipal, or public purpose or
function shall be deened to be served or performed when the
| essee under any | easehold interest created in property of the
United States, the state or any of its political subdivisions,
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portion of that statute reads as follows:

196.012. Definitions— For the purpose of this
chapter, the following terns are defined as
foll ows, except where the context clearly
i ndi cates ot herw se:

(1) “Exenpt wuse of property” or “use of

property for exenpt pur poses” means
pr edom nant or excl usive use of property owned
by an exenpt entity for educational, literary,
scientific, religious, chari tabl e, or
governnmental purposes, as defined in this
chapter.

(2) “Exclusive use of property” neans use of
property solely for exenpt purposes. Such
pur poses may include nore than one class of
exenpt use.

(6) . . . Providing two-way tel econmuni cations
services to the public for hire by the use of
a telecommunications facility, as defined in
s. 364.02(13), and for which a certificate is
requi red under chapter 364 does not constitute
an exenpt wuse for purposes of s. 196.199,
unl ess the teleconmunications services are
provided by the operator of a public-use
airport, as defined in s. 332.004, for the
operator’s provision of telecommunications
services for the airport or its tenants,

concessionaires, or licensees, or unless the
t el ecomruni cati ons services are provi ded by a
public hospital. However, property that is

bei ng used to provide such tel econmuni cati ons
services on or before October 1, 1997, shal

or any nunicipality, agency, special district, authority, or
ot her public body corporate of the state is denonstrated to
performa function or serve a governnental purpose which could
properly be perforned or served by an appropriate governnenta
unit or which is denonstrated to perform a function or serve a
pur pose which would otherwise be a valid subject for the
al l ocation of public funds.”
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remain exenpt, but such exenption expires
Cct ober 1, 2004. (enphasis supplied)

There is only one statutory definition of the term
“governnental, nunicipal, or public purpose or function.” See
Section 196.012(6), Florida Statutes. The sane definition nust
apply to both City property it owns and uses itself and to
property the City |leases. To do otherwi se would be to adopt an
interpretation that when a nmunicipality owns property and uses it
pursuant to any of its powers, there would be nolimtationonits
use as it relates to ad valoremtaxation. The First District’s

maj ority opinion ignores Sebring IV (See argunment |, pages 10-22)

and therefore its analysis reaches a result which neither the
Florida Constitution, this Court’s case |law nor the Legislature
i nt end. As Judge Ervin noted in his dissenting opinion in

Gai nesville:

“[al]s the court intimted in Wlliams, Article VII,
Section 3(a) and Article VIII, Section 2 are sinply
parts of the total |egal framework placed under the
Finance and Taxation Article of the Florida
Constitution, and are designed to narrow the occasi ons
under which an exenption would be permtted.”

Gainesville, at 606 (Ervin, J., dissenting).

The City’s position of absolute exenption is tantamunt to
claimng that the City enjoys immunity from ad val orem taxati on.
This assertion by the City is contrary to this Court’s holding in

Canaveral Port Authority v. Departnent of Revenue, 690 So. 2d 1226
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(Fla. 1996). In that case, this Court specifically held that only
the state and its political subdivisions!® enjoy inmunity from
taxation. Municipalities are not political subdivisions of the
state and are therefore not imune from taxation. It is clear
from the |anguage of Article VII, Section 3(a), Florida
Constitution, that some municipal property can be taxed as the
exenption applies only to property used exclusively for nunici pal
pur poses.

The Legislature properly exercised its authority under the
Constitution in defining a public purpose for ad val oremtaxation
pur poses by not all ow ng nmuni ci palities an econom ¢ advant age over
conpeting conmercial telecom providers. The purpose of Chapter
97-197 is to ensure that nunicipalities engaged in a commerci al
enterprise (i.e., not a governnental -governnmental function) share
in the tax burden inposed by, anpbng others, county governnents,
| ocal governnent authorities, and | ocal schools. Certainly this
Court can take judicial notice of the weak fi nancial situation of
Florida |ocal governnents in providing an adequate |evel of
governnmental services (including waste managenent, |and use

pl anni ng and zoni ng, county sheriffs’ offices, K-12 schools, and

8The political subdivisions are linmted to counties,
entities providing the public system of education, and the
agenci es, departments or branches of state governnent that
performthe adm nistration of state governnment. Canaveral Port
Aut hority, at 1228 and footnotes 4-6.
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Florida colleges and universities) in the current struggling
econony in the face of constitutional constraints on taxation and
conpliance with new constitutional nandates.

The Florida Legislature has properly and | awful |y determ ned

within its discretion and as allowed by this Court in Sebring IV

that a nmunicipality’'s operation of a commercial telecombusiness
is not a public purpose except under certain conditions. Thus,
the decision of First District’s nmpgjority that Chapter 97-197,

Laws of Florida is facially unconstitutional nust be reversed.

CONCLUSI ON

The First District mjority erred in declaring Sections
166. 047 and 196.012(6), Florida Statutes unconstitutional by

failing to apply the principles enunciated by this Court in

WIilliams and_Sebring IV. The City's conmmerci al tel ecomoperations
partake no aspect of nunicipal sovereignty and therefore are
taxabl e as a private comrercial enterprise.

VWHEREFORE, based upon the forgoi ng argunents and aut horities,
t he Departnment respectfully requests that this Court reverse the
decision of the First District and find Chapter 97-197, Laws of
Florida, facially constitutional in its entirety.

Dated at Tall ahassee, Florida, this 12th day of February,

¥See e.g., Fla. Const., Art. I X, Section 1(a) and Art. VII,
Section 4.
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