I N THE SUPREME COURT OF FLORI DA

CASE NO. SC03-282

STATE OF FLORI DA,

Petitioner,
VS.

FERNANDO CASTI LLO

Respondent .

ON PETI TI ON FOR DI SCRETI ONARY REVI EW
FROM THE THI RD DI STRI CT COURT OF APPEAL

PETITIONER'S I NITIAL BRIEF ON THE MERI TS

CHARLES J. CRI ST, JR

Att or ney Gener al
Tal | ahassee, Florida

RI CHARD L. POLIN

Fl ori da Bar No. 0230987

Bureau Chief, Crim nal Appeals
Seni or Assistant Attorney General
444 Brickell Avenue, Suite 950
Mam , Florida 33131

(305) 377-5441

ANDREA D. ENGLAND

Fl ori da Bar No. 0892793

Assi stant Attorney General
Departnent of Legal Affairs
110 S.E. 6th Street, 9th Fl oor
Ft. Lauderdal e, Florida 33301
(954) 712-4600

Counsel for Petitioner



TABLE OF CONTENTS

TABLE OF CONTENTS .

TABLE OF AUTHORI Tl ES

| NTRODUCTI ON

STATEMENT OF THE CASE AND FACTS .

PO NT ON APPEAL .

SUMVARY OF THE ARGUMENT .

ARGUMENT

THE DI STRICT COURT ERRED I N CONCLUDI NG THAT DI RECT

PROOF OF AN EXPLICIT QU D PRO QUO AGREEMENT WAS
NECESSARY TO PROVE UNLAWFUL COMPENSATI ON UNDER SECTI ON
838. 016, FLORI DA STATUTES (2000), AND IN REVERSI NG
RESPONDENT" S CONVI CTI ON FOR THI S OFFENSE WHERE THE
Cl RCUMSTANTI AL EVI DENCE ADDUCED AT TRIAL WAS
| NCONSI STENT W TH ANY REASONABLE HYPOTHESIS OF
| NNOCENCE AND LEGALLY SUFFICIENT TO PROVE THAT
RESPONDENT REQUESTED, SOLI CI TED, OR ACCEPTED SEX FROM
A.S. INLIEU OF | SSU NG HER A TI CKET OR ARRESTI NG HER.

| . Circunstanti al Evi dence is Sufficient to
Establish All Elenents of Unl awful Conpensati on,
| ncl udi ng 1 nt ent

1. A Meeting of the Mnds is Not Required to Prove
Unl awf ul  Conmpensati on

[11. The Circunstantial Evidence Adduced at Tri al
was Leqgally Sufficient to Prove Unl awful
Conpensati on

CONCLUSI ON

CERTI FI CATE OF SERVI CE

CERTI FI CATE OF COWVPLI ANCE .

10

12

13

20

24

30

31

31



TABLE OF AUTHORI TI ES

PAGE
FEDERAL CASES

Huitt v. Market Street Hotel Corp.,
ClV. Action No. 91-1488- MLB,
1993 U.S. Dist. LEXIS 9665 (D. Kan. June 10, 1993) 22-23

United States v. Jennings,

160 F.3d 1006 (4th Cir. 1997) . . . . . . . . . . 18, 22
United States v. ©Massey,
89 F.3d 1433 (11th Cir. 1996) . . . . . ... . . . . 18
STATE CASES

Adans v. State,
367 So. 2d 635 (Fla. 2d DCA 1979) . . . . . . . . . . 15

Bias v. State,
118 So. 2d 63 (Fla. 2d DCA 1960) A 4

Borders v. State,
312 So. 2d 247 (Fla. 3d DCA 1975) . . . . . . . . . . 15

Bradley v. State,
787 So. 2d 732 (Fla. 2001) .. . . . . . . . . . 14-15

Callaway v. State,
112 Fla. 599, 152 So. 429 (1934) 2 4

Castillo v. State,
835 So. 2d 306 (Fla. 3d DCA 2003) S 8, 13, 29

Commonweal th v. Schauffl er,
580 A.2d 314 (Pa. Super. 1990) e e 21-22

D.S.S. v. State,
28 Fla. L. Weekly S449 (Fla. June 12, 2003) . . . . . 15

Garrett v. State,
508 So. 2d 427 (Fla. 2d DCA 1987) . 4




Harris v.

St at e,

450

So. 2d 512 (Fla. 4th DCA 1984)

Herrera v. State,

532

So. 2d 54 (Fla. 3d DCA 1988)

Merckle v. State,

512

So. 2d 948 (Fla. 2d DCA 1987)

Moor man v. St ate,

25 So. 2d 563 (Fla. 1946)

Perreault v. State,

831

Ri char ds

So. 2d 784 (Fla. 5th DCA 2002)

v. State,

144

Fla. 177, 197 So. 772 (1940)

Rose v. State,

425 So. 2d 521 (Fla. 1982)
Sewall v. State,

783 So. 2d 1171 (Fla. 5th DCA 2001)
State ex rel. Gady v. Col eman,

133 Fla. 400, 183 So. 25 (1938)
State ex rel. Wllians v. Col ennan,

131 Fla. 872, 180 So. 360 (1938)
State v. Al exander,

406 So. 2d 1192 (Fla. 4th DCA 1981)
State v. Gerren,

604 So. 2d 515 (Fla. 4th DCA 1992)
State v. Law,

559 So. 2d 187 (Fla. 1989)
The Florida Bar v. WNarabl e,

645 So. 2d 438 (Fla. 1994)

Trushin v. State,

425

So. 2d 1126 (Fla. 1983)

Webb v. Bl ancett,

15

15

16-17

15

14

27

28

14

19-20, 23-24

23, 24
28
28, 29
28
14, 28
29



473 So. 2d 1376 (Fla. 5th DCA 1985) . . . . . . . . . 14

Want v. State,

659 So. 2d 433 (Fla. 2d DCA 1995) . e . . . . . . . . 15
STATUTES

Section 777.03(3), Florida Statutes (1995) . . . . . . . . 15
Section 777.04(3), Florida Statutes (2003) . . . . . . . . 15
Section 838.014(6), Florida Statutes (2000) . . . . . . . . 13
Section 838.016, Florida Statutes (2000) . . . . . . . passim
Section 838.016(1), Florida Statutes (2000) . . . . 12-13, 24
Section 839.025, Florida Statutes (2000) . . . . . . . . . 1
Section 7486, Conpil ed General Laws (1927) . . . . . . 23, 27

OTHER AUTHORI TY

Model Penal Code § 240.1 . . . . . . . . . . . . . . . . . 22



| NTRODUCTI ON

Petitioner, STATE OF FLORI DA, was the appellee in the Third
District Court of Appeal and the prosecution in the trial court
of the Eleventh Judicial Circuit, in and for M am -Dade County.
Respondent, FERNANDO CASTILLO, was the appellant and the
def endant, respectively, in the |ower courts. In this brief,
the parties will be referred to as they appear before this
Honorable Court or by their proper nanes. The synmbol *“R.”
refers to the record on appeal. The synbol “T.” refers to the
transcripts of the trial, which are nunbered sequentially. The

synbol “ST.” refers to the transcript of the sentencing hearing.

STATEMENT OF THE CASE AND FACTS

Respondent Fernando Castillo, a M am -Dade County police
of ficer, was charged with unlawful conpensation and officia
m sconduct in violation of Sections 838.016 and 839. 25, Florida
Statutes (2000). (R 1-2.) The charges stemmed from his
encounter with A'S. in the early norning hours of March 9, 2000.
The State’s theory regarding the unlawful conpensation charge
was that Respondent requested, solicited, and accepted sex in
lieu of arresting A.S. or issuing her a ticket for driving while
i nt oxi cat ed. The official msconduct charge stemmed from

Respondent’s all eged attenpt to cover up his sexual encounter



with A'S. by intentionally falsifying official paperwork.
Respondent was convicted of both offenses. (T. 714; R 146.)
He | ater was adjudicated guilty and sentenced to 56.25 nonths’
i nprisonment foll owed by one year of probation. (ST. 58-59; R
284-85.)1

According to nineteen-year-old A.S.”’s trial testinony, she
nmet several friends at a bar on Mam Beach before m dni ght on
March 8, 2000. (T. 315, 317-18, 345.) After a couple of hours,
during which time A ' S. consuned between seven to eight m xed
dri nks, and possi bly snoked a marijuana cigarette, she testified
she was “pretty much drunk.” (T. 319-21, 345.)2 She could not
wal k or talk properly. (T. 321.) Her friend, Jessie, drove
themto Jessie s house. (T. 321-22.) A S. felt “very bad,” and
passed out on the way there. (T. 322, 345.) After they
arrived, A . S., who had awoken, got in her car and drove hone

al though Jessie tried to dissuade her. (T. 322, 346-47.)

1 The district court did not consider the sentencing
i ssues rai sed bel ow by Respondent, in light of its reversal of
Respondent’s conviction for unlawful conpensati on.
Accordingly, Petitioner will not be presenting facts that
pertain solely to sentencing. Likew se, because the court
affirmed the conviction for official m sconduct, it is not at
i ssue and facts supporting the offense will be presented only
as they relate to the unl awful conpensation charge.

2 Marie Claudia Miran, David Alvarez, and Al exander
Russo, who were with A.S. at the bar that night, all testified
that A.S. was drunk when they parted conpany. (T. 251, 254,
384, 599.)



A.S. was driving approximately 55 m | es per hour but sl owed
to about 40 nph when she saw Respondent sitting in his police
car at a gas station. (T. 323-24, 347-48.) After she passed
him he illum nated his overhead |ights and she pulled over in
front of a Burger King restaurant. (T. 323-24, 348.) A. S.
t hought she was going to “be in a |l ot of trouble” and “was goi ng
to gotojail.” (T. 324.) Respondent directed A.S. to get out
of her car and produce her driver’'s license over the car’s
| oudspeaker. (T. 324.) As she wal ked toward Respondent’s car,
she slipped and caught herself on her car, to which Respondent
remarked that “the party must have been good.” (T. 325, 350.)
At the time, A S. was feeling “very bad, very drunk.” (T. 325,
344, 349.) She handed Respondent her |icense, but he grabbed
her wall et and began | ooking through it. (T. 325.) The wall et
contai ned a business card froma police officer, which she said
bel onged to her boyfriend in order to “deter any bad thing he
m ght have had in his head.” (T. 326, 364.) The wallet also
contai ned a condom which was m ssing the next day. (T. 327,
335.)

Respondent requested that A.S. follow himinto the Burger
King parking lot. (T. 328-29.) Once there, they stood in the
parking lot and tal ked. (T. 329.) Respondent stood |ess than

a foot away and was very friendly, smling and touching her



shoul der. (T. 329-30.) He was in full uniform wth his gun
visible in his gun belt. (T. 514.)
Respondent then told A'S., “You are going to follow nme.”
(T. 331.) She conplied because “that is what he told nme to do.
| was scared, | don’t know, | didn't know what else to do.
| didn’t want to know what would happen if | didn't follow
him” (T. 330-31, 354.) She followed himto a nearby deserted
war ehouse area, where they got out of their cars. (T. 332-33,
354.) Respondent | eaned A. S. against her car, pulled her pants
and panties down, nunbl ed sonething like “let me get that thing

on,” then had vaginal intercourse with her. (T. 334-35.) She
did not tell himto stop because she was scared. (T. 336-37,
357.) Afterward, she felt sonmething wet on the |ower part of
her stomach. (T. 337.) As they got dressed, Respondent *“was
smling and said | was lucky he didn’t give ne a ticket.” (T.
338, 355.) He gave her his beeper nunber and they both drove
off. (T. 338-39.) When A S. got hone, she | eft a phone nessage
for her friend Jessie, that “sonething fucked up just happened,”
t hen she “passed out.” (T. 340, 355.)

The next day, A.S. sought treatnment at a rape treatnment
center, and reported the incident to the FBI and M am - Dade

Police Departnment. (T. 340-42, 363.) A S. told the FBI that

Respondent said she could either get a DU or follow him (T.



332.) She | ater acknow edged this statenent was i naccurate;? she
expl ai ned she said it because she “felt that everybody woul d be

on his side,” the side of a police officer. (T. 332, 352, 357.)
Respondent’s semen was |ater found in A S.’s panties. (T. 297-
98.) Acting at the direction of the police departnent, A S.
cal l ed Respondent and indicated she thought she was pregnant.
(T. 342, 459.) Respondent expressed disbelief because he had
not ejacul ated inside of her. (T. 459.)

Respondent’s trial testinony differed fromA. S.’ s in several
mat eri al respects. He testified he pulled out of a gas station
and into traffic when one of the vehicles near himslowed down,
and he saw the driver (A.S.) waving at himas if signaling him
to pull over. (T. 435.) They both stopped and Respondent
turned on his car’s overhead lights for safety purposes. (T.
435.) They exited their cars and A.S. asked for directions to
a near by highway. (T. 438.) Respondent testified that A S. did
not stunble, slur her words, snell of al cohol, or have bl oodshot
eyes. (T. 439.) He said he never grabbed her wallet, nor did
he make any comment about the party. (T. 440.) He was

preparing to | eave when she asked if they could talk for a few

2 During cross-exam nation, A S. agreed that Respondent
never threatened her, never suggested he was going to arrest
her for DU, never said anything along the |lines of DU, and
never said that he wouldn't arrest her if she went with him
(T. 352, 357.)



nore m nutes; he agreed and suggested they drive into the Burger
King parking lot. (T. 440.)

Once they began talking in the parking |ot, Respondent
noticed the smell of alcohol on A 'S., but she exhibited no other
signs indicating she was intoxicated or that it would be unsafe
to drive a car. (T. 443.) They discussed personal matters and
exchanged phone nunbers. (T. 444.) After a while, they said
good ni ght and drove off. (T. 444-45.)

Respondent advised police dispatch he was going to the
police shop to refuel. (T. 444-45.) A nonent |ater, he saw
A.S., who wanted to continue their conversation. (T. 446-47.)
They tal ked some nore, then made arrangenents to neet at a park
at the end of his shift. (T. 447.) He then drove to a gas
station to use the bathroom get a soda, and begin work on his
daily activity worksheet. (T. 450-51, 511.) After his shift
was over, he nmet A S. at the appointed place. (T. 454-55.)
They sat in her car, she masturbated him and he ejacul ated a
little on her stomach. (T. 456-57.)

Respondent failed to report the encounter with A'S. in his
daily activity worksheet, and his daily |og report erroneously
i ndi cated he was on patrol during the time he was speaking with

A.S. in the parking lot. (T. 478, 489-90.)



Several police officers testified at trial. Det ecti ve
Her nandez, with the Sexual Crines Bureau, testified that A S.’s
versi on of events matched what he observed on the Burger King
surveill ance tapes. (T. 226, 462.) He also testified that
during his interrogation of Respondent, Respondent denied
stopping A.S., exiting his vehicle, and having sex with her.
(T. 205-210, 226-27, 241-42.) I n addition, Hernandez stated
that A.S.’s forner boyfriend called to say A.S. made up the
al | egati ons agai nst Respondent. (T. 217-18.)

Officer Morales, with the Professional Conpliance Bureau
testified that the taped comrmuni cati ons between Respondent and
t he police dispatcher reflected a traffic stop was conduct ed but
there was a gap in the transm ssion. (T. 155-159, 161-63.)
O ficer Bernudez, also with the Sexual Crines Bureau, testified
there was a discrepancy between Respondent’s work sheet, the
Bur ger King surveillance video, and the di spatcher records as to
ti mes Respondent conducted the vehicle stop. (T. 301-302.)
Bot h vehi cl es were videotaped driving to and fromthe warehouse
ar ea. (T. 303-305, 310.) Grant Fredericks, an expert in
forensic video analysis, analyzed the Burger King surveillance
t apes and deterni ned that 26 m nutes and 35 seconds el apsed from
the time the Respondent’s car and A.S.’s car left the Burger

King parking lot, to the tine they cane back. (T. 564-566.)



VWhen counsel for Respondent noved for judgnment of acquittal,
he argued the State had failed to prove a quid pro quo, that
there was no evidence showi ng Respondent was going to arrest
A.S. for DU or anything else in lieu of her having sex wth
him (T. 392-94.) The prosecutor quoted from the unlawful
conpensation statute, specifically the | anguage that Respondent
would be guilty of the charge if he “did corruptly request,
solicit, [a]ccept, or agree to [a]ccept” any unauthorized
benefit. (T. 394.) The prosecutor then argued the evidence
showed A. S. was drunk and shoul d have been arrested for DU, yet
Respondent received the benefit of a sexual act and all owed A. S.
to go on her way. (T. 395.) The trial court denied the notion,
noting that A.S. had testified Respondent said she was | ucky he
didn't give her a ticket. (T. 395-96.)

The jury returned gquilty verdicts for both unlawful
conpensation and official m sconduct. (T. 714; R 146.) He was
adj udi cated guilty and sentenced to 56.25 nonths’ inprisonment
foll owed by one year of probation. (ST. 58-59; R 284-85.)

Respondent appealed to the Third District Court of Appeal,
whi ch affirmed the official m sconduct conviction but reversed

t he unl awful conpensation conviction. Castillo v. State, 835

So. 2d 306 (Fla. 3d DCA 2003). In reversing, the district court

determ ned that a “neeting of the m nds” between Respondent and



A.S. was required in order to find a violation of the unlawful
conpensation statute. ld. at 309. The court concluded the
State had failed to show any neeting of the m nds because A. S.
testified Respondent never said he would accept sex in lieu of
i ssuing her a ticket or arresting her for DU .

At best, the prosecution only showed that in the mnd

of A . S., she thought that Castillo would arrest or

ticket her if she did not have intercourse with him

But, in the absence of any spoken understanding,

Castillo could sinply have thought that A S. foll owed
hi m vol untarily.

Id. (enphasis supplied).

After rehearing was denied, the jurisdiction of this Court
was tinely invoked. Revi ew was granted and the parties were
directed to file nerits briefs.

PO NT ON APPEAL

WHETHER THE DISTRICT COURT ERRED IN
CONCLUDI NG THAT DI RECT PROOF OF AN EXPLICIT
QUID PRO QUO AGREEMENT WAS NECESSARY TO
PROVE UNLAWFUL COMPENSATI ON UNDER SECTI ON
838. 016, FLORIDA STATUTES (2000), AND IN
REVERSI NG RESPONDENT’ S CONVI CTI ON FOR THI S
OFFENSE VWHERE THE ClI RCUMSTANTI AL EVI DENCE
ADDUCED AT TRI AL WAS | NCONSI STENT W TH ANY
REASONABLE HYPOTHESI'S OF | NNOCENCE AND
LEGALLY SUFFI CI ENT TO PROVE THAT RESPONDENT
REQUESTED, SOLICI TED, OR ACCEPTED SEX FROM
A'S. IN LIEU OF ISSU NG HER A TICKET OR
ARRESTI NG HER?



SUMVARY OF THE ARGUNMENT

The Third District Court of Appeal erred when it ruled that
the State was required to prove the existence of an explicit
quid pro quo agreenent in order to convict a non-elected public
of ficial of unlawful conpensati on under Section 838.016, Florida
Statutes (2000). The district court erroneously concluded the
State had failed to prove the existence of a “neeting of the
m nds” bet ween Respondent-police officer and A.S. on the grounds
there was no “spoken” understanding that required her to have
sex with himin [ieu of his issuing her a ticket or arresting
her. The ruling effectively requires the State to prove the
el ement of intent in unlawful conpensation cases solely through
di rect evidence of a spoken agreenment. This runs counter to the
wel | -established rule in Florida that circunmstantial evidence
may be used to denopbnstrate any elenment of any crinme, and
particularly intent, since a person’s state of m nd can sel dom
be proven by direct evidence.

The facts adduced in this case, though circunstantial in
nature, established that Respondent corruptly requested,
solicited, or accepted an unauthorized benefit from A . S. The
evi dence excluded every reasonabl e hypot hesis of innocence and
constituted substantial conpetent evidence of Respondent’s

gui l t. This Court should quash the decision below, approve

10



State v. Gerren, 604 So. 2d 515 (Fla. 4th DCA 1992), and hol d
that the State may use circunstantial evidence to establish a

viol ation of the unlawful conpensation statute.

11



ARGUMENT

THE DI STRICT COURT ERRED I N CONCLUDI NG THAT DI RECT

PROOF OF AN EXPLICIT QU D PRO QUO AGREEMENT WAS

NECESSARY TO PROVE UNLAWFUL COMPENSATI ON UNDER SECTI ON

838. 016, FLORI DA STATUTES (2000), AND IN REVERSI NG

RESPONDENT’ S CONVI CTION FOR THI'S OFFENSE WHERE THE

Cl RCUMSTANTI AL EVI DENCE  ADDUCED AT TRI AL WAS

| NCONSI STENT W TH ANY REASONABLE HYPOTHESIS OF

| NNOCENCE AND LEGALLY SUFFICIENT TO PROVE THAT

RESPONDENT REQUESTED, SOLI Cl TED, OR ACCEPTED SEX FROM

A.S. INLIEUOF | SSU NG HER A TI CKET OR ARRESTI NG HER.

The Third District Court of Appeal erroneously concl uded
t hat because there was no evidence in the record of a “spoken”
under st andi ng between Respondent and A. S. that required her to
have sex with him in lieu of his issuing her a ticket or
arresting her, the evidence failed to denonstrate a “neeting of
the mnds” and, therefore, was insufficient to support the
convi ction under Section 838.016, Florida Statutes (2000). The
State submits that this ruling forces the State to prove the
exi stence of an explicit quid pro quo agreenent through direct
evidence in order to convict a non-elected public official of
unl awf ul conpensation, sonething not required by the statute or
caselaw interpreting the statute and directly contrary to the
wel | -established rule that circunstantial evidence may be used
to prove issues of intent.

The offense of wunlawful conpensation is prohibited by

Section 838.016, which provides in relevant part:

12



(1) It is unlawful for any person corruptly to give,
offer, or promse to any public servant, or, if a
public servant, corruptly to request, solicit, accept,
or agree to accept, any pecuniary or other benefit not
authorized by law, for the past, present, or future
performance, nonperformance, or violation of any act
or _om ssion which the person believes to have been, or
the public servant represents as having been, either
within the official discretion of the public servant,
in violation of a public duty, or in performance of a
public duty.

(enmphasi s supplied). “Corruptly” is defined as being

done with a wongful intent and for the purpose of

obtaining or conpensating or receiving conpensation

for any benefit resulting fromsone act or oni ssion of

a public servant which is inconsistent with the proper

performance of his or her public duties.
Section 838.014(6), Florida Statutes (2000). To prove unl awf ul
conpensation, then, the State was required to show that
Respondent, a public servant, requested, solicited, accepted, or
agreed to accept some form of unauthorized conpensation (sex),
and in so doing, wongfully intended to obtain such conpensati on
in exchange for performng in a manner inconsistent with his
public duties (ticketing or arresting A.S. for driving under the

i nfluence).

| . Circunstantial Evidence is Sufficient to Establish All
El enents of Unl awful Conpensation, |ncluding |Intent

The district court’s ruling requires the State to prove the
el ement of intent in unlawful conpensation cases through direct
evi dence of an explicit agreenment. Notw thstandi ng Respondent’s
position of authority and his actions under the circunstances,

13



“in the absence of any spoken understanding, Castillo could
sinply have thought that A S. followed him voluntarily.” 835
So. 2d at 309. On this basis, the Court held that the jury, as
a matter of law, could not have found Respondent to possess the
requisite intent. However, it is well-established in Florida
that a person’s intent can sel dom be proven by direct evidence,
necessitating the use of circumstantial evidence to denonstrate
intent. “Circunstantial evidence is often used to prove intent
and is often the only avail able evidence of a person’s nental

state.” The Florida Bar v. Marable, 645 So. 2d 438, 443 (Fla.

1994) (crimnal solicitation). The State “rarely has direct
proof as to the accused s exact objectives, notives and
intentions,” and, consequently, the State’'s proof “is al nost

al ways circunstantial on this point.” Perreault v. State, 831

So. 2d 784, 786 (Fla. 5th DCA 2002) (burglary of a dwelling with

an assault or battery with a firearm. See also Sewall v.

State, 783 So. 2d 1171, 1176 (Fla. 5th DCA 2001) (grand theft).
In fact, a person’s conduct may directly contradict his or her
words; “when the issue of nmental intent is involved in a |egal
action, it is up to the trier of fact to determ ne whether the
words or conduct of a party denpnstrates the requisite intent.”

Webb v. Blancett, 473 So. 2d 1376, 1378 (Fla. 5th DCA 1985)

(child adoption proceeding).

14



Because the district court focused on whether there was a
meeting of the mnds, i.e., an agreenent, between Respondent and
A.S., it is useful to exam ne the crime of conspiracy, which
al so requires an agreenent, express or inplied, between two or

nore persons to conmt a crimnal offense. Bradley v. State,

787 So. 2d 732, 740 (Fla. 2001) (discussing the 1995 version of
the conspiracy statute, Section 777.03(3), now renunbered as
Section 777.04(3)). The agreenent and the intent to commt the

of fense are requisite elements of this crime. Herrera v. State,

532 So. 2d 54, 58 (Fla. 3d DCA 1988). However, direct proof of
the agreenment to commit a crine is not necessary to establish a

conspiracy. ld.; Want v. State, 659 So. 2d 433, 434 (Fla. 2d

DCA 1995); Harris v. State, 450 So. 2d 512, 513-14 (Fla. 4th DCA

1984). Rat her, a conspiracy may be proven by circunstanti al
evidence, and “a jury may infer that an agreenment existed to
commt a crime from all the surrounding and acconpanying

circunstances.” Bradley, 787 So. 2d at 740; see also Borders v.

State, 312 So. 2d 247, 248 (Fla. 3d DCA 1975). | f
circunstantial evidence is legally sufficient to establish a
meeting of the mnds in conspiracy cases, it should |ikew se
suffice in unl awful conpensati on cases.

It is axiomatic that any el enent of any crim nal offense can

be established through circunstantial evidence. “It is too well

15



settled to require citation of authorities that any materi al
fact may be proved by circunstantial evidence, as well as by

direct evidence.” Mworman v. State, 25 So. 2d 563, 564 (Fla.

1946). See e.qg., D.S.S. v. State, 28 Fla. L. Weekly S449 (Fl a.

June 12, 2003) (sufficient circunstantial evidence to establish
the ownership elenent for the crime of burglary); Adans V.
State, 367 So. 2d 635, 639 (Fla. 2d DCA 1979) (sufficient
circunmstantial evidence to denonstrate the nature of a substance
alleged to be illegally possessed). Thus, there sinmply is no
basis for the district court’s conclusion that circunstantia
evidence was insufficient to establish one of the elenents of
the crime of unlawful conpensati on.

In State v. Gerren, the Fourth District Court of Appea

considered the very issue raised here, and correctly concl uded
that a violation of the unlawful conpensation statute could be
proven circunmstantially. 605 So. 2d 515, 520-21 (Fla. 4th DCA
1992). The issue in Gerren was “whether the state nust show an
explicit agreenent on the part of the public official or whether
the jury could infer, fromthe totality of the circunstances,
that there was an inplicit understanding that the official would
act or refrain fromacting in a particular manner in exchange

for certain benefits.” |d. at 517.

16



The Gerren court expressly rejectedthe defendant’s argunent
t hat proof of an explicit agreenment was required, noting it
would be illogical to allow a public official who accepted
bri bes to avoid prosecution sinply because he never expressed
out loud a prom se to performhis public duties inproperly. 1d.
at 519-20. Thus, the court held, the State should be permtted
to prove quid pro quo “indirectly, through the use of

circunmstantial evidence.” 1d. at 520-21. See also Merckle v.

State, 512 So. 2d 948, 949 (Fla. 2d DCA 1987) (circunstantia
evidence was sufficient to exclude every reasonabl e hypothesis
of innocence; convictions for bribery, unlawful conpensation

extortion, and m sbehavior in office affirmed); Garrett v.

State, 508 So. 2d 427, 430 (Fla. 2d DCA 1987) (where State
i ntroduced circunstanti al evi dence to prove unl awf ul
conpensation, appellate court’s role was to determ ne whether
the jury mght have reasonably concluded that the evidence
presented to it excluded every reasonable hypothesis of
I nnocence) .

Anot her case in which circunmstantial evidence was deened
sufficient to sustain a conviction for accepting authorized

conpensation is Bias v. State, 118 So. 2d 63 (Fla. 2d DCA 1960).

There, a police officer stopped a vehicle with three occupants;

based on the driver’s failure to possess a driver’s |license and
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for other reasons, the officer fined each of the occupants
twenty-five dollars. 1d. at 64. \When the occupants advised the
officer that together they had only twenty-five dollars, he
accepted the money, told them to have the remaining fifty
dol lars the next time he saw them then released them Ld.
Acting in concert with the police chief, one of the occupants
gave the officer another twenty-five dollars in marked currency
as a settlenment for the balance owed. 1d. The district court
viewed this as sufficient evidence to establish that the $25 in
mar ked currency was a reward for releasing the occupants of the
vehicle. 1d.

Federal courts also recognize that circunstantial evidence
is sufficient to prove the elenment of intent and the existence
of quid pro quo agreenents. Two federal Dbribery cases

illustrate this point. |In United States v. Jennings, 160 F.3d

1006 (4th Cir. 1997), the defendant housing contractor was
convicted of bribing a |[|ocal gover nment of fici al who
adm ni stered a city housi ng programthat received federal funds.
The evidence showed that the defendant made a series of cash
paynents to the official, who approved many new housi ng jobs for
t he defendant’s conpanies. 1d. at 1017-18. Under the rel evant
federal bribery statute, proof of the defendant’s corrupt intent

was essential for a conviction. ld. at 1014. The court of
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appeals made clear that direct evidence of the defendant’s
i ntent was unnecessary. “[ T] he governnment is not required to
prove an expressed intention (or agreenent) to engage in a quid
pro quo. Such an intent may be established by circunstantia

evi dence.” | d. This view was repeated in United States v.

Massey, 89 F.3d 1433, 1436-37 (1l1lth Cir. 1996), where a |l awer
was charged under the sanme federal bribery statute for paying a
trial judge’'s neals in exchange for court appointnents as a
speci al public defender. The appeals court reiterated that
direct evidence of a quid pro quo agreenent was not necessary.
ld. at 1439.

[ Plroof of such an agreement may rest upon inferences

drawn from relevant and conpetent circunstantia

evi dence. To hold otherwi se ‘would all ow [def endant s]

to escape liability . . . with winks and nods, even

when the evidence as a whole proves that there has

been a neeting of the mnds to exchange official

action for noney.’
ld. (citations omtted).

By contrast, in the decision below, the district court
di sregarded the aforenenti oned and wel | -settl ed | egal principles
when it required the State to prove an explicit quid pro quo
agreenent existed. The district court focused on the fact there
had been no “spoken” agreenment between the parties and ignored

the circunstanti al evi dence that Respondent request ed,

solicited, or accepted sex in lieu of issuing A S. a ticket or
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arresting her. The court thus rendered irrelevant the jury’s
determ nati on of Respondent’s intent through exam nation of his
conduct and ot her evidence adduced at trial.

The district court relied on this Court’s decisionin State

ex rel. Grady v. Coleman, 133 Fla. 400, 183 So. 25 (1938), to

concl ude that a spoken agreenent between Respondent and A S. was
necessary. Such reliance is msplaced. G ady does not require
a spoken agreenent. The decision sinply states there should be
a nmeeting of the mnds between the official demanding or
exacting conpensation and the party fromwhom it is exacted or
accept ed. 133 Fla. at 414-15, 183 So. at 31. The issue in
Grady was the | egal sufficiency of the i nformation which charged
the defendants with unlawful conpensation and conspiracy to
demand and exact unlawful conpensation. In the course of
exam ning the sufficiency of the conspiracy charge, the Court
rhetorically asked about the unlawful conpensation charge:

is the exacting by the officer of conpensation or

extortion practiced by demandi ng the sumrequired? |If

the nmoney is demanded and there is a neeting of the

mnds on the part of the officer who is to be

conpensat ed or rewarded by his exaction or acceptance

of the reward other than that allowed by |aw, and the

party from whom it is exacted or accepted, then the
statues [] have been viol at ed.
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133 Fla. at 414-15, 183 So. at 31. This |anguage does not inply
that the agreenent between the parties nust be explicit or
denonstrated by spoken words.

It is one thing to say that evidence of unlawful
conpensation exists if there is a neeting of the m nds between
the parties to an exchange. It is another to say that a nmeeting
of the mnds is required in order to have sufficient evidence of
unl awf ul conpensati on. By anal ogy, a court can hold that an
express agreenent, established through direct evidence, is
sufficient to establish an agreenent for a conspiracy. But, as
al ready noted, an express agreenent is not required because it
is not the only way a conspiracy agreenment can be established.
Thus, the critical sentence from G ady has been given a neaning
by the district court which does not flow fromthe sentence in

G ady itself.

1. A Meeting of the Mnds is Not Required to Prove Unl awf ul

Conpensati on

The district court opinion also requires that A S
under stand that the sexual act was in exchange for the decision
not to charge her with any offense. While the circunstantia
evi dence adduced in the instant case clearly establishes this,
the State submits, as an alternative argunent, that a nmeeting of

the mnds is not a requisite elenment of the offense of unl awf ul
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conpensation under Section 838.016. It is easy to see that
Respondent’s corrupt intent would exist even if A S. were
unaware of it. That is, if a police officer admtted he
pressured a victim into a sexual act and did so with the
expectati on he would rel ease her w thout charging her with an
of fense, direct evidence of the officer’s corrupt intent (the
officer’s adm ssions) would exist. Clearly, the victims
under st andi ng of the officer’s notivation would not be required.
Regardl ess of what the victim understood, the officer stil
woul d have requested, solicited, or accepted an unauthori zed
benefit for the future non-performance of a legal duty. O, if
the victimwere nentally inconpetent and unable to conprehend
the nature of the officer’s request and i ntenti on, would not the
officer still be guilty of the crime of unlawful conpensation?
Under the district court’s analysis, the officer’s conduct woul d
not be a crine.

Courts have rejected the notion that a neeting of the m nds

IS necessary to prove bribery. See Commopnwealth v. Schauffler,

580 A.2d 314 (Pa. Super. 1990). In Schauffler, a |awer who
represented a client charged with driving under the influence of
al cohol attenpted to influence the arresting officer in the
performance of his official duties. 1d. at 317-18. The officer

t hought the lawer’s coment about having $1,000.00 to spread
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around was an attenpt to bribe him so he informed the
prosecuting authority. 1d. Thereafter, the |awer handed
$1, 000. 00 cash to the officer and was i medi ately arrested. 1d.
Citing to Section 240.1 of the Model Penal Code, from which the
state bribery statute was derived, the court expl ai ned:

[I]t 1s sufficient if the actor believes that he has
agreed to confer or agreed to accept a benefit for the
proscri bed purpose, regardless of whether the other
party actually accepts the bargain in any contract
sense. . . . The evils of bribery were fully
mani fested by the actor who believes that he is
conferring a benefit in exchange for official action,
no matter how the recipient views the transaction.

Each def endant should be | udged by what he thought
he was doing and what he neant to do, not by how his
actions were received by the other party.

|d. (enphasis supplied). As a federal appeals court in another
case succinctly articulated when affirmng a defendant’s
conviction for bribery, “[t]he only intent at issue was [the

defendant’s].” United States v. Jennings, 160 F.3d 1006, 1016-

17 (4th Cir. 1997). So long as the other evidence was
sufficient to prove, beyond a reasonable doubt, that the
def endant paid a public official with the corrupt intent to
influence or reward him the jury could find the defendant
guilty of bribery despite the official’s testinony that the cash

payments were not bribes. ld. at 1017. Cf. Huitt v. Market

Street Hotel Corp., CIV. Action No. 91-1488-MDB, 1993 U. S. Di st.

LEXI S 9665, at *7-*10 (D. Kan. June 10, 1993) (in a quid pro quo
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sexual harassnment action, there is no requirement that the
harasser and enpl oyee reach sone type of agreenent about the
consequences of the enployee’'s refusal to submt to sexual
advances; “despite the contractual overtones of the term‘quid
pro quo,’ actionable sexual harassnment of this variety requires
no ‘nmeeting of the mnds.’ ")

The | anguage enmpl oyed by this Court in Gady, relied on by
the district court below, does not conpel the conclusion that a
nmeeting of the mnds nust be shown to prevail on an unl awf ul
conpensation claim Grady involved an agreenent between three
public officials and the president of the electric conpany. 133
Fla. at 403-405, 183 So. at 26-27. The charging docunent
all eged the officials “did unlawfully and corruptly demand and
exact” $250,000 from the president, in consideration for
settling vari ous di sputes between the city and el ectric conpany.
133 Fla. at 404-405, 183 So. at 27. At the tinme, the

unaut hori zed conpensati on statute* had been interpreted to nean

4+ Section 7486, Conpiled General Laws (1927), which
provided in relevant part:

It shall be unlawful for any officer, . . . , or any
public appointee, . . ., to exact or accept any
reward, conpensation, or other remuneration other

t han those provided by law, from any person

what soever for the performance, non-perfornmance or
violation of any law, rule or regulation that may be
i ncunmbent upon the said officer or appointee to
adm ni ster, respect, perform execute or to have
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that a violation of the statute could occur only if remuneration
were received by the official charged with the violation thereof

or mde a condition precedent to the performnce or

nonper formance of a legal duty. 133 Fla. at 413-14, 183 So. at

30-31 (citing State ex rel. Wlliams v. Colenman, 131 Fla. 872,

879, 180 So. 360, 363 (1938)). Gven the facts alleged in Gady
-— that a very large amount of noney exchanged hands, and
specific legal disputes were settled -- there clearly had to be
an agreenment between the parties; a quid pro quo of this
magni t ude coul d not have been achi eved wi t hout the know edge and
consent of parties on both sides of the transaction. Under the
specific facts of the case and the then-existing interpretation
of the relevant statute, it was not inappropriate to discuss a
meeting of the m nds between the parties.

However, the present version of the unlawful conpensation
statute is broader than it was in the 1920's and 1930's. It

prohi bits not only accepting, but also requesting, soliciting,

and agreeing to accept any unauthorized benefit. Section

838.016(1), Florida Statutes. If Respondent had nerely

requested or solicited sex from A'S. with the intention of

execut ed.

State ex rel. Wlliams v. Coleman, 131 Fla. 872, 875, 180 So.
360, 363 (1938).
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rel easing her without arresting her for drunk driving, and no
sexual act took place, under the present statute a violation
woul d have occurred. That the sexual act did occur here is
immaterial to the charges under the statute.

[11. The Circunstantial Evidence Adduced at Trial was

Legally Sufficient to Prove Unl awful Conpensati on

Even if this Court were to conclude that a neeting of the
m nds between the parties was necessary to satisfy Section
838. 016, circunstantial evidence adduced at trial established
this fact. |In the early norning hours on the date in question,
A.S., nineteen years old and under the |egal drinking age, was
driving under the influence of al cohol when Respondent pull ed
her over. She thought she was going to be arrested. She exited
her car and stunbl ed, whereupon he renmarked, “The party nust
have been good.” A.S. gave him her driver’s license, but he
grabbed her wall et and | ooked through it. Respondent requested
that A.S. follow himinto the Burger King parking |ot. They
st ood tal king about personal matters, and Respondent was very
friendly, smling and touching A.S.’s shoulder. He was in full
uniform with his gun visible in his gun belt.

A.S. was scared and bel i eved she had no option but to conply
when Respondent stated, “You are going to follow ne.” The

surveillance tapes from Burger King showed Respondent | eading
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the way as they drove to a deserted warehouse area about a bl ock
away. Once out of their cars, Respondent |eaned A. S. against
her car, pulled her panties down, nmunbl ed sonmething |like “let ne
get that thing on,” and had vaginal intercourse with her. She
did not tell himto stop because she was scared. Afterward, she
felt sonething wet on the | ower part of her stomach. As they
put their clothes back on, Respondent sml|ed and said she “was
lucky he didn't give ne a ticket.” Both cars were videotaped
| eavi ng the warehouse area approxinmately 26 m nutes after they
first drove into the warehouse area. A. S. drove hone and passed
out. Respondent’s senen was |ater found in her panties. Later,
Respondent conpl eted official paperwork for his shift but failed
to record any contact whatsoever with A'S. Instead, he reported
being on patrol during the time he was with A S

These facts were legally sufficient to establish a neeting
of the m nds between Respondent and A.S. When Respondent pull ed
her over, A.S. thought she would get in trouble for drunk
driving. She did not receive a ticket, notw thstandi ng conduct
whi ch reasonably coul d have been expected to result in a ticket
or arrest (underage drinking, driving under the influence).
Respondent’s comrent, about her being |ucky she did not receive
a ticket, occurred imedi ately after the sexual act. The latter

statenent, by virtue of its timng, clearly showed that
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Respondent |inked the sexual act and the absence of a ticket in
his own m nd. Finally, Respondent’s failure to report the
contact with A S. suggested wongful conduct.

The evidence al so excludes every reasonabl e hypot hesis of
i nnocence. Respondent’s theory was that he and A . S. did not
have vagi nal intercourse in the warehouse right after |eaving
t he Burger King parking |lot; instead, they had masturbatory sex
i n anot her | ocation several hours |ater, after he had conpl et ed
his work shift. The surveillance tapes, however, flatly
contradicted his testinmony that they went their separate ways
after leaving the Burger King |ot. The evidence constituted
conpetent substantial evidence to support the jury findings of
guilt as to wunlawful conpensation (as well as official
m sconduct) .

The district court’s decision has significant policy
inplications in unlawful conpensation cases. It would be rare

for a public official to explicitly agree to or demand a bribe

in exchange for a promse to act in a certain manner. Under the
district court’s interpretation, a non-elected public official
coul d receive funds or other benefits frominterested persons as
|l ong as neither party explicitly stated that the paynment is for
certain official actions or inaction. This interpretation would

totally emascul ate Section 838.016, which is designed to prevent
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“t he oppressive m suse of the exceptional power with which the

|l aw i nvests the i ncunbent of an office.” Callaway v. State, 112

Fla. 599, 602, 152 So. 429, 431 (1934) (discussing the goal of
Section 7486, C G L. (1927), an early version of today’s
unl awful conpensation statute).® Respectfully, the district
court’s interpretation defies logic and permts an official to
avoi d prosecution sinply by refraining fromsaying out | oud that
whi ch has been inplicitly expressed.

Permitting the prosecution of a public servant on the basis
of an inplicit agreenment woul d retain sufficient safeguards, as,
at the conclusion of trial, the case woul d be subject to review,
on notion for judgnment of acquittal, or on appeal, in accordance
wi th standards of review in circunstantial evidence cases — as
the quid pro quo, being a state of mnd, would have been

established by circunstanti al evidence. See generally, State v.

5 |In R chards v. State, 144 Fla. 177, 183, 197 So. 772,
774 (1940), this Court said with respect to Section 7486,
C.GL (1927):

[I]ts purpose was to inpose a uniform standard of
noral conduct on all public officials. Certainly
not hing could be nore desirable in public officers.

| nequal ity of noral standards is one of the greatest
obstacles to | aw enforcenent in this country. . . .
If permtted to traffic in the trust inposed on [th
def endant-city commi ssioner] in the manner shown
here, then all restraint is off and public office is
no nore a position of trust and confidence, but a
sanctuary for the freebooter
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Al exander, 406 So. 2d 1192, 1194 (Fla. 4th DCA 1981); Rose V.
State, 425 So. 2d 521 (Fla. 1982). Thus, in such circunstanti al
cases, the jury and courts would have to conclude that the
evi dence excl udes every reasonabl e hypot hesi s of i nnocence. See

Mar abl e, 645 So. 2d at 443. See generally, State v. Law, 559

So. 2d 187 (Fla. 1989). However, legitimte inferences, based
upon the evidence, could be drawn to find the existence of a
quid pro quo agreenent.

The State respectfully requests that this Court quash the

deci sion bel ow, approve State v. Gerren, 604 So. 2d 515 (Fla.

4t h DCA 1992), and hold that the State may use circunstantia
evidence to establish the quid pro quo necessary to prove a

vi ol ati on of the unlawful conpensation statute.?®

¢ The State respectfully urges the Court to refrain from
consi dering the second poi nt Respondent raised bel ow regarding
al | eged sentencing scoresheet error. The district court

explicitly declined to consider the issue: “Because we are
reversing the conviction on Count I, we need not reach
Castillo’ s claimof error on the sentencing guidelines
scoresheet.” 835 So. 2d at 309. While this Court has the

authority to entertain issues ancillary to the central issue
rai sed herein, it is unnecessary to do so as the scoresheet
claimhas nothing to do with the unl awful conpensation claim
and resolution of the sentencing claimw |l not affect the
outcone of the instant appeal. Trushin v. State, 425 So. 2d
1126, 1130 (Fla. 1983).
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CONCLUSI ON

Wher ef ore, based upon the foregoi ng argunent and authorities
cited herein, Petitioner respectfully requests that this
Honor abl e Court quash the decision of the Third District Court

of Appeal bel ow, approve State v. Gerren, 604 So. 2d 515 (Fla.

4t h DCA 1992), and remand the case back to the district court to
reinstate the jury verdict for unlawful conpensation (Count 1)
and to decide the sentencing issues that were not resolved by
the district court’s decision.

Respectfully subm tted,
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Attorney Genera

RI CHARD L. POLIN

Fl ori da Bar No. 0230987

Bureau Chief, Crim nal Appeals
Seni or Assistant Attorney General
Departnent of Legal Affairs

444 Brickell Avenue, Suite 950
Mam , Florida 33131

(305) 377-5441

ANDREA D. ENGLAND

Fl ori da Bar No. 0892793

Assi stant Attorney Ceneral
Departnment of Legal Affairs
110 S.E. 6th Street, 9th Fl oor
Ft. Lauderdale, Florida 33301
(954) 712-4600

Counsel for Petitioner

31



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoing Petitioner’s Initial Brief on the Merits was furnished
by US. Mil to Harvey J. Sepler, Assistant Public Defender
El eventh Judicial Circuit of Florida, 1320 N.W 14th Street,

Mam , Florida 33125, on this ___ day of August, 2003.

ANDREA D. ENGLAND
Assi stant Attorney Ceneral

CERTI FI CATE OF COMPL| ANCE

| HEREBY CERTIFY that the foregoing brief, submtted in

Courier New 12-point font, conplies with the font requirenments

of Rule 9.210(a)(2), Fla. R App. P

ANDREA D. ENGLAND
Assi stant Attorney Ceneral

32



