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PREFACE

The Florida Defense Lawyers Association (FDLA) files this
Am cus Curiae Brief in support of the position of the Defendant-
Respondent WAl -Mart Stores, Inc. FDLAw Il refer to the parties
by name or as Plaintiffs or Defendant.

In addition to the abbreviations used by Wal-Mart, FDLA
will refer to the briefs of the parties and other am ci curiae
as follows:

WB: Wal -Mart’'s Brief

MB: Martino's Brief

AB: Am cus Brief of Acadenmy of Florida Trial Lawyers

GB: Am cus Brief of G owers



AlM AND SCOPE OF FDLA’S AM CUS CURI AE BRI EF

The Florida Defense Lawyers Association (FDLA), formed in
1967, has a statew de menbership of over 1000 | awyers engaged in
civil litigation, primarily for the defense. Anong the ains of
the FDLA and its menbers are “inpro[ving] the adversary system
of jurisprudence and ...the adm nistration of justice.” See
www. f dl a. or g/ ByLaws. asp.

FDLA mai ntains an active am cus curiae program in which
FDLA nenbers donate their time and skills to submt briefs in
i nportant cases pending in state and federal appellate courts.
FDLA screens those cases for their content of significant |egal
i ssues which affect the interests of the defense trial bar or
t he fair adm ni stration of justice. See
www. f dl a. or g/ about/am cus. asp. As in the present case, this

practice often results in FDLA and the Acadeny of Florida Trial

Lawyers, its counterpart representing the interests of the
plaintiffs’ bar, filing am cus briefs presenting their opposing
Vi ews.

FDLA will limt this brief to issues inherent in the

certified conflict between the decision below and Bondu v.
Gurvich, 473 So. 2d 1307 (Fla. 39 DCA 1984). Therefore, FDLA
wi Il not address the issues raised in Wal-Mart’s Point I1. [WB

44-50] .






SUMVARY OF THE ARGUNMENT

The Court should approve the Fourth District’s decision
because it is based on sound judicial policies supported by a
clear mpjority of courts that have addressed the question at
issue. The rationale of the opinion belowis simlar to that

found in Judge Schwartz’'s cogent dissent in Bondu v. Gurvich

473 So. 2d 1307 (Fla. 379 DCA 1984), the case certified to be in
conflict with the Fourth District’s decision.

The Fourth District correctly held that there is no need to
recogni ze a separate tort for alleged spoliation of evidence by
t he defendant in an underlying tort case. The availability of
sanctions and renedial inferences in the main suit renders a
separate tort for spoliation unnecessary and unw se, given the
hi gh potential for confusing the i ssues and m sl eading the jury.

The Fourth District was also correct in holding that no
special jury charge woul d be needed to resol ve spoliation issues
raised in the underlying case. The standard instruction that
jurors can use their common sense to draw reasonabl e i nferences
fromthe evidence will allowthemto infer that evidence | ost or
destroyed by Defendant woul d have been favorable to Plaintiffs.
Because there are adequate renedies in the main suit, including
relief for spoliation discovered after judgnent, the decision

bel ow shoul d be affirned.






ARGUMENT

THI'S COURT SHOULD RESOLVE THE CERTI FI ED CONFLI CT BY
APPROVING THE FOURTH DI STRICT'S DECISION THAT
PLAI NTI FFS HAVE NO SEPARATE CAUSE OF ACTI ON AGAI NST
WAL- MART FOR | TS ALLEGED SPOLIATION OF EVIDENCE
SUPPORTI NG PLAI NTI FFS®  UNDERLYI NG TORT CLAI M

A. The Deci sion Bel ow Rests on Sound Judicial Policy Favored
by Nati onwi de Precedent

The deci sion under review is no aberration in the progress
of the law of spoliation. On the contrary, the Fourth
District’s opinion is but the npbst recent indicator of a
nationwi de trend away fromtreating first party spoliation! as
a separate tort.

Judge Alan Schwartz presaged that trend by his cogent

di ssent in Bondu v. Gurvich, 473 So. 2d 1307, 1313-14 (Fla. 3d

DCA 1984), the first Florida case to recogni ze a cause of action
for spoliation. Judge Schwartz urged that the tort “created by
the majority opinion should not be recogni zed” for reasons that
al so apply to the present case. He noted that the new “rule
runs counter to the basic principle that there is no cogni zabl e
i ndependent action for perjury, or for any inproper conduct by
a witness, nuch less by a party, in an existing lawsuit.” The

di ssent contended that any inproper failure by defendant to

L This term is comonly used to describe spoliation by a
def endant in the main action. It is distinguished fromthe term
“third party spoliation,” which is used to describe spoliation
by persons who are not parties in the main action.
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provide records in the underlying mal practice suit should be
raised only in the course of that litigation or, “if an adverse
j udgnment has been entered as in the present circunstances, in a
Rul e 1.540 notion or an independent action to set the judgnent
aside.” |d. at 1314.

The mpjority in Bondu reasoned that the separate tort
remedy for spoliation should also apply agai nst defendants in
the underlying suit:

If, as in WIllianms? and Sm th,3 an action for failure

to preserve evidence or destruction of evidence lies

against a party who has no connection to the | ost

prospective litigation, then, a fortiorari, an action

shoul d |i e agai nst a defendant which, as here, stands

to benefit by the fact that the prospect of successful

litigation against it has disappeared along with the

cruci al evidence.
Bondu, 473 So 2d at 1312 (citations added). Judge Schwartz’s
di ssent faulted the majority’s reasoni ng quoted above: “[W hat
the court characterizes . . . as an a fortiorari situation is
instead a conplete non-sequitur.” 1d. at 1314. This Court
shoul d reach the sanme concl usi on.

The Third District decided Bondu in June, 1984, only a few
months after a California District Court of Appeal decided

Smith, the first case to adopt a new tort for spoliation of

2 Wllianms v. California, 664 P. 2d 137 (Cal. 1983).

3 Smith v. Superior Court, 198 Cal. Rptr. 829 (Cal. App. 1984).
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evidence by a party to the underlying suit. Maj or changes in
| egal thought and precedent during the intervening nineteen

years, especially the erosion of support for the Smth/Bondu

rationale, led the Fourth District in Martino to question the
conti nued wi sdom and need for a separate cause of action for
first party spoliation. Most notably, Smith, a prime authority
followed in Bondu, was expressly disapproved by the Suprene

Court of California in Cedars-Sinai ©Mdical Center v. Superior

Court, 954 P. 2d 511 (Cal. 1998), which firmy held there is no
tort remedy for first party spoliation. 1d. at 521.

In addition to relying on Cedars-Sinai and adopting its

basic rationale, the Martino panel cited post-Bondu cases from
seven other states* that “have refused to recognize an
i ndependent cause of action for spoliation where the spoliator
is the defendant in the underlying litigation. . ..” Martino,
835 So. 2d at 1255. Wal-Mart’'s nore recent count cites cases
fromsone 36 jurisdictions which have consi dered but rejected an

i ndependent tort for spoliation. O her states have recognized

4 Sweet v. Sisters of Providence in Wash., 895 P. 2d 484, 493
(Al aska 1995); CGoff v. Harold Ives Trucking Co., 27 S.W 3d 387
(Ark. 2000); Lucas v. Christiana Skating Cr., Ltd., 722 A 2d
1247 (Del. Super. Ct. 1998); Mnsanto Co. v. Reed, 950 S.W 2d
811, 815 (Ky. 1997); Mller v. Montgonery County, 494 A 2d 761,
768 (Md. App. 1985); diver v. Stimson Lunmber Co., 993 P.2d 11,
17 (Mont. 1999); Trevino v. Ortega, 969 S.W 2d 950 (Tex. 1998).
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the tort only for spoliation by third parties. [WB 10, fn. 1,
11, fn. 3]

A well-crafted case note, Rubin, “Tort Reform A Call for
Florida to Scal e Back Its I ndependent Tort for the Spoliation of
Evi dence,” 51 Fla. L. Rev. 345 (1999), traced the devel opnment of
the tort in Florida and other jurisdictions. After probing the
factors considered by courts for and agai nst adoption of the
tort in various contexts, M. Rubin concluded that the
avai lability of remedial sanctions elimnated the need for an
i ndependent action for spoliation against a defendant in the
underlying suit.

The briefs served thus far suggest, and FDLA agrees, that
t he outcome of this discretionary review wi |l depend on howthis
Court balances the factors favoring and disfavoring the
continued viability of a separate tort for spoliation by a party
to the main suit. There also seens to be general agreenent that
those factors are essentially the same as those wei ghed agai nst
one another in Smth, the first case to adopt the tort of first
party spoliation. [MB 16-28; AB 4-11; GB 16-20; WB 18-19]. The
sane is true of the majority and di ssenting opinions in Bondu
the first Florida case to recognize the tort, the many ensuing

hol di ngs summarized by M. Rubins’ case note, and, nost



recently, the Fourth District’s Martino decision. The key issue
here is which factors should prevail.

FDLA adopts, and thus need not revisit, Wal-Mart’'s
persuasi ve argunments that the factors favoring the Fourth
District’s rejection of a separate tort for first party
spoliation far outwei gh the opposing factors urged by Plaintiffs
and favored by sonme courts. |Instead, FDLA will devote the rest
of its Subpoint A to three matters of general jurisprudenti al
interest that may assist the Court.

If this Court overrules Bondu and approves the decision
below, it will not be the first time Florida has judicially
elimnated an erstwhile tort this it deemed usel ess or redundant

inlight of |egal progress. |In Kramer v. Piper Aircraft Corp.,

520 So. 2d 37 (Fla. 1988), this Court held that because its

earlier decision in West v. Caterpillar Tractor Co., 336 So. 2d

80 (Fla. 1976), had adopted strict Iliability for product
defects, the former cause of action for non-privity breach of
implied warranty was rendered useless and thus abolished.
Kranmer, 520 So. 2d at 39. A simlar rationale should apply
here.

The availability of sanctions and renedi al i nferences in the
underlying suit renoves any need to superinpose a piggy-back

tort with a high potential for jury confusion and other unfair
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prejudice. Such concerns are anal ogous to those expressed in
90.403 Fla. Stat. (2002):

Rel evant evidence is inadmssible if its probative

value is substantially outweighed by the danger of

unfair prejudice, confusion of issues, m sleading the
jury, or needl ess presentation of cunul ative evi dence.

The bal ancing tests applied by the Fourth District and the
persuasi ve out-of-state cases on which it relied are entirely
consistent with the spirit and intent of that section of
Fl orida’s Evidence Code.

Bef ore addressing Martino' s specific points challengingthe
Fourth District’s decision, the general breadth and scope of
t hose chal |l enges deserve brief coment. The issues raised and
remedi es proposed by Plaintiffs and their allies go well beyond
t hose deci ded bel ow. Exanples are their argunents about (1) the
non-i ssue of spoliation discovered after the main suit has ended
[AB 24; GB 6, 13-14], which did not occur here, and (2) whether
Wal - Mart had a duty to preserve the cart and the video tape [ MB
16- 23], an elenment the Fourth District expressly found that it
need not address. Martino, 835 So. 2d at 1254. Moreover, AFTL
proposes a “escalating scale” or “hierarchy” of renmedies and
urges this Court to wite a conprehensive decision adopting the
full spoliation agenda of the plaintiffs’ bar. [AB 2, 7].

As anot her threshold matter, FDLA questions the worth and

wi sdom of trying to resolve a wi de range of issues neither

11



deci ded bel ow nor needed to resolve the certified conflict.

Under the wi se precepts of Dobson v. Crews, 164 So.2d 252 (Fl a.

1st DCA 1964), aff’'d. 177 So.2d 202 (Fla. 1965), appellate courts
should confine their opinions to those |egal pronouncenents
needed to resol ve particular questions litigated and decided in
the case being reviewed. Dobson, 164 So.2d at 255.

B. Plaintiffs’” Arguments for "First Party” Spoliation C ains

Are Far OQutwei ghed By the “Prudential Concerns” Cited in
t he Opi ni on Bel ow.

Plaintiffs have effectively comended the panel below by
pointing out that its decision was based on “prudenti al
concerns.” [MB 15, 35, 38]. The chosen phrase is apt, for
“prudential” is defined as “characterized by prudence,” a word
which in turns nmeans “w se, judicious, or w sely cautious in
practical affairs . . . 7 Random House Dictionary of the
Engl i sh | anguage, page 1158 (1966).

Wal - Mart’s thorough and well-supported anal ysis of
various argunents in the opposing briefs obviates any need to
add extended coment. FDLA will thus limt this Subpoint B to
a few brief supplenental responses to points argued by
Plaintiffs and their allied amci curiae.

Plaintiffs fault the Fourth District for its failure torule
on the issue of duty, “which is a critical elenment of any

sanction analysis.” [MB 23-24]. That argunent has no |egal or

12



logical merit. Appellate courts routinely decide which issues
are dispositive of the cases before them and the court bel ow
properly carried out that function. The presence or absence of
a duty by Wal-Mart to preserve evidence relevant to the
underlying claimagainst it has no bearing on the dispositive
hol di ng that no separate cause of action exists for first party
spoliation. |If there were no such duty, there could have been
no breach for which Wal -Mart woul d be subject to sanctions. |If
a duty did exist, any breach or potential sanctions could be
dealt with in the main suit, as held in the opinion below
Ei ther way, the existence and effect of a duty were npot points

in the context of the facts and | egal issues considered bel ow.

There is no nerit to Plaintiffs’ argument that the Fourth
District “underm ne[d] the rationale of its decision” when it
recogni zed a cause of action for spoliation by a third party
“vet reject[ed] it in first party cases where the spoliation has
the greater nmotivation . . .” and stands to benefit from his
actions in destroying or failing to preserve evidence. The
Bondu majority used the same reasoning, which Judge Schwartz’'s
di ssent correctly identified as “a conplete non-sequitur.”

Bondu, 473 So. 2d at 1312 (mgjority opinion) and 1314 (dissent).

13



Some Florida appellate courts have discussed, and even
assuned the exi stence of, atort for third party spoliation. In

addition to Bondu, see Humana Whrkers’ Conpensation Services,

Inc. v. Honme Energency Services, Inc., 842 So. 2d 778 (Fla

2003), discussed at WB 8-9. Whet her Florida has already
squarely adopted a tort for spoliation by a third party or wl
do so in the future is debatable. Either way, the tort wll
clearly be based on a perceived need to grant a renmedy where
none ot herwi se exists. For exanple: A plaintiff injured by an
el ectric tool he has purchased entrusts it to a third party for
saf ekeeping or expert analysis pending trial of a product
l[iability suit against the manufacturer. The third party |oses
or destroys the product which results in dismssal of
plaintiff’'s personal injury suit against the manufacturer.
Under those assunmed facts, a tort action against the spoliator
could fill an obvious need to afford plaintiff some renedy for
t he harm caused by the third party’s spoliation of evidence.

It by no neans follows, however, that there is a simlar
need for a separate tort of first party spoliation. As the
Fourth District has held, based on the weight of nationw de
authority and sound | egal scholarship, anple renedial measures
are available in the core action agai nst a defendant accused of

spol i ati on.
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The Acadeny argues that “[t]he jury which decides the
underlying tort case should be the jury to decide spoliation
issues as well,” and that having that same jury “hear the
evi dence concerning spoliation will provide great savings of
time and noney for the litigants and the judicial system as a
whole.” [AB 7]. FDLA submts that far greater savings wll
result if this Court approves the decision below, a course that
wll yield the added benefits of keeping personal injury suits
free of unnecessary and extraneous issues and argunments with a
hi gh potential for unfair prejudice, confusing the core issues,
and m sl eading the jury. G ven the renedi al inferences and ot her
sanctions available in the main suit, there is no need to add to
t he arsenal of personal injury plaintiffs a separate spoliation
tort that can be used to distract and even inflame the jury on
collateral matters that have no real bearing on liability for
the underlying tort.

Plaintiffs insist that a special jury charge is needed to
“maxi m ze [the] effectiveness” of the adverse inference a jury
can draw froma defendant’s failure to produce evidence. [ MB 20-
22]. The Acadeny strongly endorses that view. [AB 15-17].
Their arguments on that subject greatly underval ue the common

sense of jurors, the forensic skills of the plaintiffs’ bar, and

15



the force and effect of the standard jury charge on inferences,
whi ch reads:

In determning the facts, you may draw reasonable
i nferences fromthe evidence. You nay make deducti ons
and reach conclusions which reason and common sense
lead you to draw fromthe facts shown by the evidence
in this case. But you should not specul ate on any
matters outside the evidence.

Fla. Std Instr. (Civ.) 2.1 [Enphasis added].

The Acadeny argues that “nmere argunment is insufficient,” and
that “it takes an instruction from the court to adequately
communi cate the permssible effect of a finding of underlying
fact.” [AB 15. See also MB 21]. The enphasi zed part of the
charge just quoted refutes our opponents’ contention that
attorney argunent is not sufficient for their purposes.

Perhaps nore telling are Plaintiffs’ and the Acadeny’s
nmotives for wanting a special jury charge:

In the absence of a jury instruction authorizing the

jury to infer the ultimate fact of liability fromthe

establi shment of the underlying fact of spoliation

jurors will be torn between the non-spoliator’s
attorney’s argunent that it may find liability based

upon spoliation on the one hand, and the spoliator’s

attorney’s argqunent that no such inferences can be
drawn fromthe circunstances.

[ AB 15; Enphasi s added], and

Simply authorizing an attorney to argue the adverse
inference is ineffectual, since the validity of the
inference could sinply be disputed by opposing
counsel .

16



[ MB 22; Enphasis added]. Surely those proposals strike at the
very heart of our adversarial systemof justice, the essence of
whi ch depends on proper argunents and counter-argunments by
| awyers for all parties. It 1is inconceivable that a valid
instruction could create a perm ssible inference inpervious to
opposing jury argunents by defense counsel, which is apparently
what Plaintiffs and the Acadenmy want. A charge even approachi ng
that goal would violate a basic purpose of Florida s Standard
Jury Instructions stated in the Committee notes:

One of the unfortunate roles assuned by trial judges

in the past is that of advocating both sides of the

case by reading to the jury a series of argunentative

charges favoring one side of the case and then, “on

the other hand,” reading another series of equally

argunment ati ve charges favoring the other side of the

case. It has been the Conmittee’s purpose to omt

such argunentative charges and to renove all advocacy

fromthe charge.

Fla. Std. Jur. Instr. (Civ.), General Notes on Use, p.XX.

The general jury charges that will be given on (1) the
jurors’ right to use their comon sense to draw i nferences from
t he evidence, and (2) the purposes of the attorneys’ argunents,
to which they are to give close attention, support the Fourth
District’s holding that no special instruction on spoliation
inferences i s appropriate under the evidence in this particular

case. Furthernore, the jury charge issue is not within the

scope of the certified conflict to be resolved by this court,
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because jury charges on spoliation or adverse inferences were
not issues in Bondu. |d. 473 So.2d at 1307-14.

It may happen that sonme future Florida appeal will involve
facts which warrant a ruling on the need for a special jury
charge on first party spoliation in a tort action. For now,
however, this is but one of several points argued by Plaintiffs
and their allied amci curiae which need not and should not be
decided in the present case.

The decision below accords with the Acadeny’s point that
fact i1ssues concerning spoliation should be decided by juries,
not judges. [AB 6-7]. Here, both the standard jury charges and
the Fourth District’s decision will allowPlaintiffs’ [awers to
argue to the jury the adverse inferences resulting from the
all eged spoliation. The jury alone will decide the facts and
i nferences based on argunent of counsel and the standard jury
charge on reasonabl e inferences.

Growers are wong in claimng that the decision bel ow
“l eaves parties who discover the destruction of evidence after
a case concludes without a renedy.” [GB 6, 13: see also MB 24].
Such a renedy exists under Fla. R Civ. P. 1.540(b), which
provides in pertinent part:

On notion and on such terns as are just, the court may

relieve a party or a party’s |legal representative from

a final judgnent .for the follow ng reasons: .. (2)
newl y di scovered evi dence which by due diligence could

18



not have been discovered in time to nmove for a new
trial or rehearing; (3) fraud (whether heretofore

denomi nat ed intrinsic or extrinsic),
m srepresentation, or other m sconduct of an adverse
party... The notion shall be made within a reasonable

time, and for reasons (1), (2), and (3), not nore than
1 year after the judgnent ...was ...entered.

[ Enphasi s added. ]

Judge Schwartz’s di ssent in Bondu correctly identified Rule
1.540 as providing a renedy for first party spoliation
di scovered after the entry of final judgment in the underlying
suit. Bondu, 473 So. 2d at 1314. Florida’s rule provides a
broader renedy than the California court construed in Cedars-
Sinai, 954 P.2d at 521. The California version of the rule,
unlike Florida s, excludes post-judgnment relief for intrinsic
fraud, such as suppression of evidence in the course of the
litigation. 1d. Florida s broader rule does cover intrinsic
fraud and thus provides a potential renedy for first party
spoliation discovered after judgnent. This fact fully refutes
Plaintiffs’ contrary argunent in footnote nine of their brief.
[ MB 24].

It is, of course, true that Rule 1.540(b) puts a strict tinme
l[imt on this type of post-judgnment relief. That fact, however,
underscores the high priority this Court, which adopted the

rule, gives to achieving finality in judicial proceedings.
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Plaintiffs’ theories tend to underm ne that vital goal, while

t he deci sion below fosters it.
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CONCLUSI ON

Based on the sound reasons and authorities argued in this
brief and Wal-Mart’'s brief, this Court should resolve the
certified conflict by approving the decision of the Fourth
District below and disapproving the majority opinion of the
Third District in Bondu.

Respectfully subnmitted,

Janmes E. Tribble, Esquire

Fl orida Bar No.: 082164

2509 Cline Street

Tal | ahassee, FL 32308
Attorneys for Florida Defense
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