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STATEMENT OF THE CASE

Appellant will rely upon his statenent of the case as

presented in his initial brief.

STATEMENT OF THE FACTS

Appellant will rely upon his statenent of the facts as

presented in his initial brief.



ARGUMENT

| SSUE |

THE EVI DENCE WAS | NSUFFI CI ENT TO CONVI CT
APPELLANT FOR FI RST- DEGREE MURDER.

Appel | ee asserts that the photographs depicting Cheryl
Comresso “bound, beaten, and near death on the couch in Floyd s
home” (Brief of Appell ee, page 24) are sufficient to convict Floyd
for her murder. This argunent avoids the fact that Conmesso was
killed by two .22 caliber bullets, not by any injuries shown in
t he photographs. The shooting which resulted in her death was
clearly an independent act w thout evidence as to the type of
firearmthat di scharged the bullets, who shot her or where she was
shot. Her remains were found years |later and many m | es fromthe
| ocation of Floyd's trailer.

VWhile the State is entitled to fair and reasonabl e inferences
fromthe evidence, unbridled speculation cannot support a verdict
of guilt. The case at bar falls within the scope of casel aw which

rejects the pyram ding of inferences to establish a conviction.



| SSUE |1

THE TRI AL JUDGE ERRED BY ALLOW NG UNFAI RLY
PREJUDI CI AL COLLATERAL CRI ME EVI DENCE WHI CH
WAS ONLY RELEVANT TO SHOW BAD CHARACTER.

Appel | ee asserts:

The State’s theory in this case required not
just a showi ng that Floyd has access to this
truck, but also that the photographs were of
such significance to Floyd that he would
secure and maintain themwhile fleeing in a
stolen truck with his kidnapped “stepson”.
Therefore, his state of mnd with regard to
the pictures was rel evant.

Brief of Appellee, page 30. However, the testinony of Davis
states that Floyd fled with all of the itens which Davis had
observed in the field where the truck stopped, not just the
phot ographs (S17, T991-2, 995-6). Wile the State nay be entitl ed
to an inference that the photos were anpbng Floyd s personal
bel ongi ngs pil ed under the sl eeping bag, it strains plausibility
t hat taki ng hi s bel ongi ngs had such significanceto Floyd s “state
of m nd” that the di sconnected cri mes of carjacki ng and ki dnappi ng
became rel evant to the hom ci de of Commesso.

| ndeed, Appellee offers no argunment as to why t he phot ographs
of Conmmesso were nore inportant to Floyd than the other
phot ographs in the collection. Surely if it was “preoccupation
with the evidence of a prior crine” (Brief of Appellee, page 31),
Fl oyd would nore |ikely have been concerned with the child

por nogr aphy phot os because nere possessi on of those woul d subj ect



himto arrest and prosecution. Wuld the State suggest that yet
anot her di sconnected crinme — possession of child pornography -
makes the Okl ahoma carjacking and kidnapping relevant to the
hom ci de of Commesso?

The truth about the State’'s theory of the case is that it
depended upon presenting the jury with as much bad character
evi dence about Floyd as possible. A conviction could not be
obt ai ned si nply by | i nki ng possessi on of t he phot ographs depi cting
Commesso bound and beaten to Fl oyd. Rather, the prosecution had
to convince the jury that Fl oyd was such a vi ol ent i ndi vi dual that
he was t he one who kil |l ed Commesso execution-style, with two shots
inthe head. Evidence of the Okl ahoma carjacki ng and ki dnappi ng
commtted five years | ater was irrelevant to who killed Commesso
but highly prejudicial to Floyd s character.

Appellee finally contends that thetrial court’s tailoring of
evi dence about t he Okl ahoma of f enses shoul d be conpared wi t h cases
where this Court originally reversed for adm ssion of coll ateral

crinme evidence [Henry v. State, 574 So. 2d 73 (Fla. 1991); Sexton

v. State, 697 So. 2d 833 (Fla. 1997)], but affirmed the retrials
where “m | der” versions of these facts were presented [Henry v.

State, 649 So. 2d 1366 (Fla. 1994); Sexton v. State, 775 So. 2d

923 (Fla. 2000)]. This argunment ignores the fact that the

col lateral crimes were highly relevant in both Henry and Sexton to

an under st andi ng of t he hom ci de for whi ch t he def endant was bei ng

tried. 1In these cases, the collateral crine evidence was truly



inextricably intertwned with the charged offense and sonme of it
had to be adm tted.

By contrast, in the case at bar, the carjacking and
ki dnappi ng bear no rel ationship to the hom ci de of Commesso whi ch
occurred five years earlier. The sole point of relevancy of the
whol e i nci dent i s to explainhowFloyd s collection of photographs
m ght have ended up in the undercarri age of Davis’'s pickup truck.
The jury could have been presented with enough information to
understand the rel evant point w thout hearing about Davis being
tied to a tree and his fears for his life, etc.

Al t hough Appel | ee asserts that any error inthetrial court’s
rulingadmtting collateral crinme evidence woul d be harm ess, this
argunment i gnores this Court’s oft-repeated warningthat coll ateral

crime evidence is presuned harnful. E.g., Straight v. State, 397

So. 2d 903 (Fla), cert. den., 454 U S. 1022 (1981). Where only a

t enuous chai n of circunstances |inks the defendant with the crine,
even a mnor error would be prejudicial. The jury nust have
consi dered the Okl ahoma carjacki ng and ki dnappi ng when reachi ng
their verdict inthis case. Accordingly, the error cannot be held

harm ess. State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986);

Sullivan v. Louisiana, 508 U S. 275 (1993).

| SSUE |11

THE TRI AL JUDGE ABUSED HER DI SCRETI ON BY
ALLOW NG | NTO EVI DENCE MARGI NALLY RELEVANT

5



PHOTOGRAPHS WHOSE PROBATI VE VALUE WAS
OUTWEI GHED BY THE DANGER OF UNFAI R PREJUDI CE.

It nmust be renmenbered that of the 97 phot ographs found under
the pickup truck, only 16 depicted the hom cide victim Cheryl
Commresso. In admtting the entire collection (subject to
exclusion of the nost prejudicial ones), the trial judge
determ ned that all had at |east mninmal rel evance because they
were found in the sane package as the photos depicti ng Comesso.
Some had additional rel evance because they were of identifiable
peopl e associated with Floyd, e.g. Sharon Marshall and Britney
Keller. Therefore, they were rel evant to establish the inference
that all of the photographs bel onged to Floyd and t hat Fl oyd may
have been the one who actually took the photographs.

In short, the collection of photos was very much |ike the
phot o al buns t hat many people maintain. Certainly the format and
content was unusual, but it served as a remenbrance of inportant
peopl e and events. | f the photos had depicted typical social
occasions with famly and friends, the State would have had no
interest in showing themto the jury. It is the lurid content
t hat accounts for the fact that “the State's case relied on the
i nportance of the collection as a whole”. Bri ef of Appell ee,
p. 38. In other words, the prosecution’s case depended upon
characteri zing Fl oyd as a depraved person. Jurors can be highly
i nfl amed about child pornography, perhaps even nore so t han about

the hom ci de of an adult woman who wor ked as a nude dancer.



Al t hough Appel |l ee states that the defense objections to the
phot ogr aphs are so unclear that “there is not a sufficient claim
before this Court to grant relief” (Brief of Appellee, page 38),
the i ssue was argued and preserved in the trial court many tines.
Def ense counsel specifically objected to “Any other photograph ..
that is nude in any way shape or forni (S15, T716). Certainly
this Court can determ ne which photographs fit this description.
Al so objected to were the photos of nine-year-old Britney Keller
in clothed, but sexually suggestive poses. Here it was not any
one photo, but the sheer nunber of Britney photos admtted that
caused unfair prejudice.

Appel | ee asserts in her brief:

The judge did not consider her definition of
por nography to be the guiding factor; she
acknow edged that some of the pictures she was
allowing to go to the jury would typically be
consi dered pornographic. However, she
considered the extent to which the subjects in
the pictures were posed in a manner simlar to
Cheryl, an appropriate consideration on

rel evance.

Bri ef of Appellee, page 39. However, the judge actually stated

when adm tting | ewd photographs of unidentified children:

The photos are simlar in kind to Sharon
[ Marshall]. They are part of the collection.
They are found with the photos of Cheryl

Comresso at, what | assune the State is going
to say, near the tinme she died or at the tine
she di ed.

(S16, T830). Certainly there were no other photos depicting



bl i ndf ol ded or bound wonen who wer e beat en as Cheryl Commesso was.
However, there were several simlar to Sharon Marshall, *“in
por nogr aphi ¢ poses” (S16, T828).

Of the 97 phot ographs found together, there were 16 of the
victim Cheryl Comesso, and a photo of Floyd s boat which were
truly relevant to the case. O the remaining 80, 7 were excl uded
from evidence by the trial judge as overly prejudicial. This
means t hat 73 phot ographs, nostly pornographic in nature and many
depicting children, were displayed to the jury. The photographs
admtted into evidence which were entirely unrelated to the
Comresso hom ci de out nunbered those which were by aratio of 4to
1

Appel | ee makes a good poi nt when she suggests that it m ght
be nore appropriate for this Court to analyze this issue “under
the traditional principles governing the adm ssion of coll ateral
crime evidence” rather than the “gruesone photos” casel aw proposed
in Appellant’s initial brief. Brief of Appellee, page 43. This
is particularly appropriate for the photographs in the case at bar
because several do depict other crinmes and nost are at | east
evi dence of bad acts. Section 90.404(2)(a), Fla. Stat. (2001)

provi des:

Simlar fact evidence of other crimes, wongs,
or acts is adm ssible when relevant to prove a
mat erial fact in issue, including, but not
limted to, proof of notive, opportunity,
intent, preparation, plan, know edge,

identity, or absence of m stake or accident,



but it is inadm ssible when the evidence is
rel evant solely to prove bad character or
propensity.

Viewed fromthis prospective, it is evident that the photographs
in question are relevant to Floyd' s character and propensity to
sexual ly depravity, rather than material facts in issue with

regard to the hom cide of Cheryl Commesso. Conpare, Holland v.

State, 636 So. 2d 1289 (Fla. 1994) (evidence was inadm ssible
because it showed the defendant’s propensity to struggle with a
police officer when arrested).

Collateral crime evidence is subject to the further
limtation that even if relevant to a proper fact in issue, it
must not be allowed to becone the feature of the case. WIlIlians

v. State, 117 So. 2d 473 (Fla. 1960); Matthews v. State, 366 So.

2d 170 (Fla. 3d DCA 1979). The extensive evidence of sexual
proclivities at bar is conparable to that found an i nperm ssi bl e

feature of the trial in Sutherland v. State, 849 So. 2d 1107 (Fl a.

4" DCA 2003). See also, Hitchcock v. State, 673 So. 2d 859 (Fl a.

1996) (evidence that defendant was a pedophile made a feature of
t he case).

Surely the trial judge made t he sexual ly explicit (or in sone
cases, sexually suggestive) photographs of Sharon Marshall,
Britney Keller and unknown female children a feature of the case
because t hey out nunber ed t he phot ogr aphs of t he hom ci de vi cti mby
at least 4to 1l. Inthe words of this Court inWIIlianms, Floyd' s

trial “devol ve[d] fromdevel opnment of facts pertinent tothe main



i ssue of guilt or innocence into an attack on the character of the
def endant whose character is insulated from attack unless he
i ntroduces the subject”. 117 So. 2d at 475-6. Hi s conviction and

sentence should simlarly be reversed.

| SSUE |V
THE TRI AL JUDGE ERRED BY ALLOW NG F.B. |.
EXAM NER MUSHENO TO TESTI FY BECAUSE HI S
OPI NI ONS | MPROPERLY BOLSTERED THE STATE' S CASE
AND DI SRESPECTED THE JURY’ S ROLE AS
FACTFI NDER.

Appel | ee of fers several cases where expert testinony has been
al l owed on such subjects as knife wounds, bite marks, tool marks
and bullets. Brief of Appell ee, page 50. However, it is evident
inthese cases that the expert was testifying about subjects with
whi ch the average juror would have little or no experience. For
instance, it woul d be beyond nost jurors’ experience to | ook at a
phot ograph of a bite mark and determ ne whether or not the
def endant’s nmouth could have made it.

By contrast, all jurors have some experience in conparing
phot ographs for simlarities and differences. FBI exam ner
Musheno was offered as someone who had hei ghtened powers of
observati on and who coul d make better conpari sons t han t he aver age

juror —in other words, a super-juror. WII| the State next offer

“experts” with experience in the field of determning guilt or

10



i nnocence to “assist the jury”?
This Court should reject Appellee’s contention that it was
withinthetrial judge’ s discretionto allowMishenototestify as

an expert in side-by-side conparison.

| SSUE V
THE TRI AL JUDGE ERRED BY FAI LI NG TO DECLARE A
M STRI AL WHEN THE PROSECUTOR ARGUED
PREJUDI Cl AL FACTS NOT | N EVI DENCE DURI NG
CLOSI NG ARGUMENT.

Appel | ee concedes that “the prosecut or may have el abor at ed on
what Rife did not conplete”, but fails to appreciate the
significance of the prosecutor’s nention of facts not in evidence
during closing argunent. Brief of Appellee, page 52. Surely the
i ntroduction of a prior battery comm tted by t he def endant agai nst
the homcide victimis sonething which would make jurors nore
likely toreach a verdict of guilt. The trial judge' s comment to
the jurors to rely on their own recollection was inadequate to
di spel the prejudice caused by the prosecutor’s m sconduct. The
court should have rebuked the prosecutor and required himto

correct his error.

Appel | ant di sputes Appel |l ee’ s assertion that the jury al ready

11



had the “gist” of the evidence before thembecause Rife nenti oned
a bruise on Cheryl Commesso’s face. A reasonabl e juror woul d not
junp to the conclusion that the brui se was necessarily caused by
Fl oyd hitting Commesso.

Appel |l ee also fails to appreciate the degree of error that
arguing facts not in evidence constitutes. The cases she cites
where this Court has “denied relief on comments nore egregi ous”
(Brief of Appellee, page 54-5) all involved coments which were
sinmply derogatory characterizations of defendants and defense
counsel. The comrents did not change t he evi dence which the jury
considered in reaching their verdict. Because Appellant’s jury
di d hear the prosecutor’s addition to evidence of a prior battery
commtted by Floyd against the victim it could have affected

their verdict. Such an error is not harnless.

| SSUE VI
THE PROSECUTOR S MENTI ON OF THE NATURE OF ONE
OF APPELLANT’ S PRI OR CONVI CTI ONS DURI NG THE

PENALTY PHASE CROSSEXAM NATI ON WAS | MPROPER
AND DENI ED APPELLANT A FAI R PENALTY TRI AL.

Appel | ee cont ests Appel l ant’ s assertionthat the prosecutor’s

nmenti on of Floyd's prior convictionfor child nolestation violated

12



t he judge' s ruling. Whil e she correctly points out that the
prosecutor had withdrawn his request to use this conviction as
evidence in the penalty trial before the judge actually made a
ruling, she evidently feels that the prosecutor retainedtheright
to change his mnd and introduce it later if he felt the urge.
Approvi ng such a procedure would l ead to | awyers wi t hdrawi ng t heir
requests when they sensed that an adverse ruling was about to be
made. They woul d t hen go ahead with their plans as if not hi ng had
happened and dare the judge to declare a m strial. Such an
attitude of “it’s better to seek forgiveness than ask perm ssi on”
cannot be countenanced in the court system

Even nore outrageous is Appellee’ s contention that the
judge’s assertion that the child nol estation conviction “wll not
be nentioned tothe juryinthe penalty phase” (Brief of Appell ee,
page 58) was “nerely attenpting to reassure Floyd” (page 59) and
not sonething that was binding on the prosecutor.

Turning to the merits of the issue, Appellant understands
t hat a defendant can open the door to crossexam nati on about the
nature of his prior felonies if he attenpts to mslead the jury
about his crimnal history. Floyd did not do this; he correctly
stated that he had 19 prior felony convictions. Because the

prosecutor at trial detected a lack of confidence in Floyd s

13



response as to whet her he had counted themcorrectly, he ignored
establ i shed casel aw and started to |ist the convictions by their
nat ure. His junp to Floyd' s earliest conviction, the one for
child nolestation, seens calculated to create the sanme sort of
out burst by Fl oyd before the jury that nmention of this conviction
had al ways brought about outside the presence of the jury. Even
Appel | ee notes that “Floyd s frustration [about this conviction]
rendered hi munabl e to control his outbursts”. Brief of Appell ee,
page 58.

Because there i s anpl e support inthe record for a concl usi on
t hat t he prosecutor’ s conduct was i ntenti onal and desi gned to deny
Appel | ant due process of law, this Court should not allow the

matter toslide. InGCeralds v. State, 601 So. 2d 1157 (Fl a. 1992)

this Court held that the State could not bring in evidence of a
capi tal defendant’s prior crimnal history during penalty phase
under the guise that it was being admtted for another purpose.

Simlarly, inH tchcockv. State, 673 So. 2d 859, 863 (Fla. 1996),

this Court held that Hitchcock was denied “a fair and
constitutional sentencing proceeding” when the State elicited
evi dence about pedophili a. Fl oyd should now be granted a new
penalty trial because he al so was deni ed a fair and constitutional

pr oceedi ng.
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L SSUE VI

APPELLANT" S SENTENCE OF DEATH WAS
UNCONSTI TUI ONALLY | MPOSED BECAUSE FLORI DA

CAPI TAL SENTENCI NG PROCEDURE VI OLATES RI NG V.
ARI ZONA, 536 U.S. 584 (2002).

Appellant will rely upon his argunent as presented in his

initial brief.

| SSUE VI 11

APPELLANT" S SENTENCE OF DEATH SHOULD BE
VACATED BECAUSE THE EI GHTH AMENDVENT

REQUI REMENT OF RELI ABILITY I N CAPI TAL
SENTENCI NG MAKES ANY SENTENCE OF DEATH
UNCONSTI TUI ONAL | F | MPOSED W THOUT CERTAI NTY

THAT THE DEFENDANT 1S NOT | NNOCENT OF THE
HOM CI DE.

Appellant will rely upon his argunent as presented in his

initial brief.
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