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| NTRODUCTI ON
Petitioner wll be referred to as Defendant. The
prosecution and Respondent will be referred to as the State.
The synbols “R. " and “T.” will refer to the record on appeal and
transcript of proceedings from Defendant’s direct appeal. The
synbol “S.R.” will refer to the supplenental record on direct

appeal



STATEMENT OF THE CASE AND FACTS
In accordance with Fla. R Crim P. 3.851(b)(2), this
petition is being pursued concurrently with the appeal fromthe
order denying Defendant’s notion for post conviction relief.
Johnson v. State, No. SC03-382. The State will therefore rely
on its statenents of the case and facts contained in its brief

in that matter.



ARGUMENT
APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR
FAILING TO RAISE A CLAIM REGARDI NG WHO
REPRESENTED DEFENDANT AT TRI AL.

Def endant contends that his appellate counsel was
ineffective for failing to raise an issue regarding the counsel
who was appointed to represent himat trial. Defendant appears
to contend that his case should have been automatically reversed
because Arthur Huttoe was appointed to represent him and
i nstead he was represented by Joy Carr and Ray Badi ni. However,
this claim should be denied as it is unpreserved and w t hout
merit.

The standard for eval uating clainms of i neffective assi stance

of appellate counsel is the sane as the standard for determn ning
whet her trial counsel was ineffective. WIIlianson v. Dugger
651 So. 2d 84, 86 (Fla. 1994), cert. denied, 516 U S. 850
(1995); WIlson v. Wainwight, 474 So. 2d 1162, 1163 (Fla. 1985).
In Strickland v. Washington, 466 U S. 668 (1984), the United
St ates Supreme Court announced the standard under which clains
of ineffective assistance nmust be evaluated. A petitioner mnust
denonstrate both that counsel's performance was deficient, and
that the deficient performance prejudiced the defense.
Deficient performance requires a showing that counsel's

representation fell bel ow an obj ective st andar d of



reasonabl eness under prevailing professional norns, and a fair
assessnment of performance of a crimnal defense attorney:

requires that every effort be made to elim nate the
distorting effects of hindsight, to reconstruct the
circunst ances of counsel's chall enged conduct, and to
eval uate the conduct fromcounsel's perspective at the
time. . . . [A] court nust indulge a strong
presunption that crim nal defense counsel's conduct
falls within the wi de range of reasonabl e professional
assi stance, that is, the defendant nust overcone the

presunption that, under the circunstances, t he
chal l enged action mght be considered sound trial
strat egy.

Strickland, 466 U S. at 694-95. The test for prejudice requires

the petitioner to show that, but for counsel's unprofessional
errors, there is a reasonable probability that the result of the

proceedi ng woul d have been different. 1d. at 694.

Mor eover, appel |l ate counsel cannot be deened i neffective for

failing to raise an issue that was not preserved. G oover V.
Singletary, 656 So. 2d 424 (Fla. 1995); Hildwi n v. Dugger, 654
So. 2d 107 (Fla.), cert. denied, 516 U S. 965 (1995); Breedlove
v. Singletary, 595 So. 2d 8, 11 (Fla. 1992). Nor may counsel be

considered ineffective for failing to raise an issue that was

wi t hout nerit. Kokal v. Dugger, 718 So. 2d 138, 143 (Fla. 1998);
Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d at 111;
Br eedl ove, 595 So. 2d at 11.

In this case, Defendant never objected to being represented
by Badi ni despite Badini’s appearance at the pretrial hearings.
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He never raised any claim about Badini having a conflict or
being ineffective at the tinme of trial. As Defendant did not do
so, this claimis unpreserved. See Castor v. State, 365 So. 2d
701 (Fla. 1978). As appellate counsel cannot be deened
i neffective for failing to raise an unpreserved issue, this
cl ai mshoul d be deni ed. G oover, 656 So. 2d at 425; Hildw n, 654
So. 2d at 111; Breedlove, 595 So. 2d at 11.

Even if the claimhad been preserved, Defendant would still
be entitled to no relief. In Mrris v. Slappy, 461 U S 1
(1983), the United States Supreme Court held that an indigent
def endant does not have a right to be represented by a
particul ar attorney. Accord Koon v. State, 513 So. 2d 1253,
1255 (Fla. 1987) (“An i ndi gent defendant has an absolute right to
counsel, but he does not have a right to have a particular
| awyer represent him”). Because the right to have a particul ar
attorney represent him did not exist, the Court rejected the
concept that no prejudice had to be shown to support a claimthe
Si xth Amendnent was viol ated because counsel was substituted
wi t hout a defendant’s consent. Slappy, 461 U S. at 14 n.6. As
the United States Supreme Court has already rejected the notion
t hat prejudice should be presumed because counsel i's
substituted, Defendant’s claim that his conviction should be

reversed nerely because he was represented by Badini is w thout
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nmerit. As such, appellate counsel cannot be deened ineffective
for failing to raise this issue. Kokal, 718 So. 2d at 143
Groover, 656 So. 2d at 425; Hldwin, 654 So. 2d at 111;
Breedl ove, 595 So. 2d at 11. The cl aim shoul d be deni ed.

In fact, in Wodbury v. State, 611 So. 2d 1291 (Fla. 4th DCA
1992), the case on which Defendant relies, the Court held that
substitution of counsel w thout Defendant’s express consent is
not per se reversible error. As this is precisely the argunent
Def endant is presenting here, it is without nmerit. Appellate
counsel cannot be deened ineffective for failing to raise it.
Kokal , 718 So. 2d at 143; Groover, 656 So. 2d at 425; Hildw n,
654 So. 2d at 111; Breedlove, 595 So. 2d at 11. The cl ai mshoul d
be deni ed.

The cases relied upon by Defendant do not support his claim
that he is entitled to relief. In MKinnon v. State, 526 P.2d
18 (Al aska 1974), the court removed the attorney who had
represented the defendant for at |east a year, over the
defendant’ s obj ection, because he perceived that the attorney
had not acted with diligence. In Smth v. Superior Court of Los
Angl es County, 440 P.2d 65 (Cal. 1968), the court renoved the
attorney who had represented the defendant for years, over
def endant’ s objection, because the attorney did not exhibit
appropriate courtroom deneanor and because the attorney had not
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previously tried a death penalty case. Here, the Court did not
renove Defendant’s attorney, and Defendant did not object to
bei ng represented by M. Badini and Ms. Carr. Mor eover, as
Def endant admts, M. Badini and M. Carr represented him
t hroughout nost of the proceedings in this case. G ven these
ci rcunst ances, neither MKinnon nor Smth support Defendant’s
claim

Holl ey v. State, 484 So. 2d 634 (Fla. 1st DCA 1986), is also
i napplicable. There, there was a |ast m nute substitution of
counsel, who were unprepared to try the case. The defendant was
not even infornmed that there would be a substitution until |ess
than 24 hours before trial. Under those circunstances, the
court applied United States v. Cronic, 466 U S. 648 (1984).
Here, there was no last mnute substitution of counsel.
Mor eover, Defendant was clearly aware that he was being
represented by Badini well before trial, as Badi ni was appearing
as counsel at the pretrial hearings. Under these circumnstances,
Hol | ey does not apply. The claimis without nerit and should be

deni ed.



1. THE CLAIM THAT APPELLATE COUNSEL WAS
| NEFFECTI VE FOR FAILING TO CLAIM THAT HI' S
CONFESSI ON  SHOULD HAVE BEEN SUPPRESSED
BECAUSE HE WAS PLACED UNDER OATH IS
PROCEDURALLY BARRED AND W THOUT MERIT.

Def endant next asserts that his appellate counsel was
ineffective for failing to claimthat the trial court erred in
denying his motion to suppress because Defendant’s confession
was made under oath. However, this claimshould be denied, as
it is procedurally barred and w thout nerit.

Def endant raised the trial court’s denial of his motion to
suppress on direct appeal. Initial Brief of Appellant, Case No.
79,383, at 37-43. He asserted that the trial court should have
suppressed his confession because it was induced by threats and
prom ses and was not voluntary. He also asserted that the tri al
court erred in failing to make sufficient findings in support of
its denial of the notion to suppress. This Court rejected those
claims. Johnson v. State, 696 So. 2d 326, 329-31 (Fla. 1997).
Def endant now asserts that his counsel should have cl ai ned that
motion to suppress should have been granted because he was
pl aced under oath at the tine of his confession. However, this
Court has held that it is inproper to assert that counsel was
ineffective for failing to different grounds in regard to an

i ssue that counsel did raise. Breedlove v. Singletary, 595 So.

2d 8, 10 (Fla. 1992). As this is precisely what Defendant is



doi ng, this claimshould be denied.

Even if the claimwas cognizable, Defendant would still be
entitled to norelief. Defendant did not claimin his notion to
suppress that his confession was i nvoluntary because he had been
pl aced under oath. (S.R 2-3) The only evidence presented at
t he suppression hearing concerning the oath that Defendant took
was at the begi nning of his stenographically recorded statenent.
(T. 118) Additionally, Defendant testified at the suppression
hearing and did not claimthat any oath conpell ed his statenment.
(T. 107-27) Defendant did not argue that his confession was
i nvol unt ary because he was pl aced under oath. However, in order
to preserve an issue for appeal, the specific grounds that the
def endant wi shes to assert on appeal have to be argued in the
trial court. Steinhorst v. State, 412 So. 2d 332, 338 (Fla
1982) (obj ecti on nust be based on sane grounds raised on appeal
for issue to be preserved). As an 1issue concerning the
adm nistration of an oath was not raised as a basis for
suppression in the trial court, this issue was not preserved for
appeal . As such, appellate counsel cannot be deened i neffective
for failing to raise this issue. G oover, 656 So. 2d at 425;

Hi |l dwi n, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11. The

cl ai m shoul d be deni ed.

Even if the claimwas cognizable and the underlying issue



had been preserved, Defendant would still be entitled to no
relief because the issue is not neritorious. Defendant contends
that United States v. Bram 168 U S. 532 (1897), holds that the
adm nistration of an oath conpels a defendant to confess.
However, Bram does not so hol d. I nstead, Bram nerely states
that English courts had previously held that the giving of an
oath conpels testinony. ld. at 544-50. Thus, Bram does not
support Defendant’s assertion that his confession should have
been suppressed sinply because he was adm ni stered an oat h.

Mor eover, the giving of an oath does not conpel testinony
as a matter of |aw. Both this Court and the United States
Suprene Court have stated that the purpose of giving an oath is
to ensure that the person placed under oath does not lie. See
Maryland v. Craig, 497 U S. 836, 845-46 (1990); Harrell v.
State, 709 So. 2d 1364, 1371 (1998). The United States Suprene
Court has held that the Fifth Amendnent protection agai nst self-
incrimnation does not give a defendant the right to Ilie.
Brogan v. United States, 522 U S. 398, 404-05 (1998). 1In fact,
courts have held that inform ng a suspect of the penalty for
making a false statenent during an interrogation is not
coercive, whether the suspect is given Mranda warnings or not.
United States v. Braxton, 112 F.3d 777, 782-83 (4th Cir.
1997) (en banc); Rivers v. United States, 400 F.2d 935, 943 (5th
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Cir. 1968); see also United States v. Barfield, 507 F.2d 53, 56
(5th Cir. 1975)(“[I]t is nowclearly the lawthat ordinarily []
an adnoni shment [to tell the truth] does not furnish sufficient
i nducenent to render objectionabl e a confession thereby obtai ned
unl ess threats or prom ses are brought into play.”). As such

pl aci ng Defendant under oath did not conpel his statenment as a
matter of law. As the issue is without nerit, appellate counsel
cannot be deened ineffective for failing to raise it. Kokal, 718
So. 2d at 143; G oover, 656 So. 2d at 425; Hildwi n, 654 So. 2d
at 111; Breedlove, 595 So. 2d at 11. The claim should be
deni ed.

Mor eover, even if the claimhad any legal nerit, it has no
factual nmerit. The record reflects that the oath that Defendant
took was at the beginning of his stenographically recorded
statenent. (T. 118) The stenographically recorded statenment did
not begin until 1:43 a.m on April 2, 1989. Def endant had
executed a waiver of his Mranda rights at 7:30 p.m on April 1,
1989, six hours before he was placed under oath. (T. 64, 76)
During this six hour period, Defendant was interviewed and
provi ded statenents about this crinme, the Lawence murder and
the King attenpted nurder. (T. 80, 97) Additionally, Defendant
testified at the suppression hearing and did not claimthat any

oath conpelled his statenent. (T. 107-27) As Defendant had
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wai ved his rights six hours before any oath was adm ni stered,
had been speaking to the police for those six hours before the
oath was adm ni stered and never clained that he felt conpel to
speak because of the oath, the record refutes Defendant’s
assertion that an oath conpelled himto speak to the police.
Thus, the claimis without nmerit, and appellate counsel cannot
be deenmed i neffective for failingtoraiseit. Kokal, 718 So. 2d

at 143; G oover, 656 So. 2d at 425; Hildwi n, 654 So. 2d at 111;

Br eedl ove, 595 So. 2d at 11. The cl ai m should be deni ed.
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[11. DEFENDANT' S CLAI M THAT HI S APPELLATE COUNSEL
WAS | NEFFECTIVE FOR FAILING TO RAISE AN
| SSUE REGARDI NG THE JURY | NSTRUCTI ON ON CCP
SHOULD BE DENI ED
Def endant contends that his appellate counsel was
i neffective because he did not raise an i ssue regarding the jury

instruction on CCP. However, any claim regarding the CCP

instruction was unpreserved, and any error in the instruction

was harnl ess. Thus, appellate counsel cannot be deened
ineffective for failing to raise it. The claim should be
deni ed.

On June 29, 1992, the United States Suprene Court detern ned
that the jury instruction on Florida s heinous, atrocious and
cruel aggravating factor was unconstitutional. Espi nosa .
Florida, 505 U. S. 1079 (1992). In Jackson v. State, 649 So. 2d
85, 87-89 (Fla. 1994), this Court applied Espinosa to invalidate
the standard jury instruction on CCP. However, this Court has
held that clainms of error in the jury instructions based on
Espi nosa nust be preserved for appeal, even where the trial
occurred before Espinosa issued. Hodges v. State, 619 So. 2d
272 (Fla. 1993). This Court has stated that in order to
preserve such a claimfor appeal, a defendant nmust have object ed
to the instruction or have proposed a special jury instruction.

Pope v. State, 702 So. 2d 221, 223-24 (Fla. 1997). As such
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this Court has rejected the claim that Jackson error is
fundamental error.

Here, the issue was not preserved for review When the
parties reviewed the jury instructions at the beginning of the
penalty phase, Defendant did not object to the form of the
instruction on CCP. (T. 967-72) When jury instructions were
agai n di scussed after all the evidence was presented, Defendant
again raised no i ssue regarding the CCP instruction. (T. 1067-
69) The trial court instructed the jury on CCP as foll ows:

The crinme for which the defendant is to be
sentenced was committed in a cold, calculated and
prenedi t at ed manner wit hout pretense of | egal or noral
justification.

(T. 1088) After the instructions were read, Defendant did not
object to the form of any instruction. (T. 1093)! Defendant
never proposed a special instruction on CCP. Since the issue
was not preserved for review, Defendant’'s appellate counse

cannot be deened ineffective for failing to raise this issue.
Cooper v. State, 856 So. 2d 969, 979-80 (Fla. 2003); Pace v.
State, 854 So. 2d 167, 180-81 (Fla. 2003). Thus, the claim

shoul d be deni ed.

Even if the claimwas preserved, Defendant would still be

1 In should be noted that Defendant’s trial occurred in
Novenber, 1991, and he was sentenced to death in Decenmber 1991.
(R 5, 92, 111-17) This was before Espinosa and Jackson.
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entitled to no relief. This Court has held that a claim of
ineffective assistant of appellate counsel should be rejected
when the alleged error that counsel did not raise would have
been found harm ess if it had been raised. Valle v. More, 837
So. 2d 905, 910 (Fla. 2002).

In Walls v. State, 641 So. 2d 381, 387 (Fla. 1994), the
Court held that any error in the giving of a vague instruction
on CCP was harm ess if the evidence shows that CCP would have
applied under a proper instruction. Such a holding is in
accordance with Sochor v. Florida, 504 U S. 527, 537 (1992). 1In
Sochor, the Court recognized that any error in giving a vague
jury instruction on an aggravating circunstance would be
harm ess if the facts of the case showed that the aggravating
circunstance applied under a narrow construction of that
ci rcunst ance.

Here, the record shows that Defendant executed Ms. Larkins
with a single gunshot fired at close range after she had fallen
to the ground. Moreover, Defendant was hired for the purpose of
commtting this nmurder. Jerry Briggs testified that i mediately
upon gaining entry into the |aundromat, Defendant started to
argue with Ms. Larkins and beat her in the face. (T. 612) M.
Larkins tried to nove away from Def endant and fell to the floor.

(T. 613) Defendant then got on top of Ms. Larkins, pulled out
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a gun and shot Ms. Larkin. (T. 618-19)

Dr. Jay Barnhart testified that Ms. Larkins had a |l aceration
to the left side of her face and a gunshot wound that entered
her the left side of the back of her chest. (T. 706-12) The
bul |l et severed Ms. Larkins’ spinal cord and aorta and damaged
her heart. (T. 715-16) Ms. Larkins died from the gunshot
wound. (T. 718) Ray Freeman, a firearns expert, testified that
this gunshot wound was fired from a single action revolver,
whi ch was no nore than 6 inches from Ms. Larkins when it was
fired. (T. 727-52) The gun that fired the shot was wrapped in
a towel. (T. 752-53)

In his oral confession, Defendant stated that he was hired
to kill M. Larkins.(T. 787-88) Defendant stated that he had
first met with the person who hired hi mabout this job a week or
two in advance. (T. 788) Defendant averred that on the night
of the nmurder, he waited in a car behind the |aundromat unti
Ms. Larkins canme. (T. 788-89) \When she got there, Defendant
took the gun fromhis enployer, went to the |aundromat, gained
entry by a ruse, attacked Ms. Larkins, chased her and shot her.
(T. 789)

Termain Tift testified that Defendant offer hi mnoney to go
to the south part of the county and kill sonmeone. (T. 840-43)

Tift | ater saw Def endant | eave with soneone naned Bob and return

15



with a hand full of cash. (T. 843-46) Defendant told Tift that
he had killed Ms. Larkins. (T. 846-47)
This Court has consistently held that CCP applies to

contract killing and executions. Lynch v. State, 841 So. 2d
362, 372-73 (Fla. 2003); Philnore v. State, 820 So. 2d 919, 934
(Fla. 2002); Looney v. State, 803 So. 2d 656, 678-79 (Fla
2001); Sexton v. State, 775 So. 2d 923, 934-35 (Fla. 2000);
Foster v. State, 778 So. 2d 906, 921 (Fla. 2000); Jennings V.
State, 718 So. 2d 144, 152-53 (Fla. 1998); Donal dson v. State,
722 So. 2d 177, 187 n.11 (Fla. 1998); Ferrell v. State, 686 So.
2d 1324, 1330 (Fla. 1996); Hartley v. State, 686 So. 2d 1316,
1323 (Fla. 1996) Archer v. State, 673 So. 2d 17, 19 (Fla. 1996);
Herring v. State, 446 So. 2d 1049, 1057 (Fla. 1984), overrul ed
on other grounds by, Rogers v. State, 511 So. 2d 526 (Fla

1987). As the evidence above denonstrates, the nurder of Ms.
Larki ns was both a contract killing and an execution. Thus, any

error in the CCP instruction would have been harm ess. Walls v.
State, 641 So. 2d 381, 387 (Fla. 1994). Thus, appellate counsel

cannot be deened ineffective for failing to raise this issue.

Valle v. More, 837 So. 2d 905, 910 (Fla. 2002). The claim

shoul d be deni ed.
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V. APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR
FAILING TO CLAIM THAT THE EVIDENCE WAS
| NSUFFI Cl ENT TO CONVI CT DEFENDANT OF
BURGLARY.

Def endant next contends that his appellate counsel was
ineffective for failing to claim that the evidence was
insufficient to support his burglary conviction because the
| aundromat was al |l egedly open to the public. However, appellate
counsel was not ineffective for failing to raise this issue.

To the extent that Defendant bases his claimon Mller v.
State, 733 So. 2d 955 (Fla. 1999), it should be denied.
Def endant’s conviction becanme final in 1998, when the United
St at es Suprene Court denied ceritorari. Johnson v. Florida, 522
U.S. 1095 (1998). This Court did not issue MIller until 1999.
To the extent MIller constitutes a change in the law, counsel
cannot be deened i neffective for failing to have anticipated it.
Muhammad v. State, 426 So. 2d 533 (Fla. 1983); Harvey v. Dugger,
656 So. 2d 1253 (Fla. 1995). The claim should be denied.

Moreover, in Mller, this Court determ ned that the “unl ess
the prem ses are at the tine open to the public” |anguage in
8810.02(1), Fla. Stat., created an absolute defense to the
charge of burglary. 1In Johnson v. State, 786 So. 2d 1162 (Fl a.
2001), this Court determ ned t hat whether a prem ses (or an area

t hereof) was opened to the public was a factual question.
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Here, the evidence showed that the | aundromat was not open
to the public at the tinme Defendant entered it. Jerry Briggs
testified at trial that he saw Ms. Larkins | ock the door to the
Sparkle City Laundromat around 9:00 p.m, which was closing
time. (T. 607-10) After the |aundromat was cl osed, Defendant
knocked on the door and asked for change. (T. 610-11, 620)
VWhen Ms. Larkins got her keys and unl ocked the door, Defendant
forced his way into the |aundromat and attacked Ms. Larkins.
(T. 611-13)

In his confession, Defendant admtted that the | aundromat
was | ocked when he went to shoot Ms. Larkins. (T. 789) He
asserted that he lied to Ms. Larkins about needi ng change to get
her to unl ock the door and forced his way into the | aundromat.
(T. 789) Def endant present no evidence to contradict this
testi nmony.

In its closing argunent, the State asserted that the
| aundromat was closed and that Defendant forced his way inside
as soon as Ms. Larkins unl ocked the door. (T. 904-05) As such,
the State argued that there was no consensual entry. (T. 905-
06)

As the evidence here was unrebutted that the | aundromat has
al ready closed for the night at the tinme Defendant entered it,

MIler does not apply to this case. Thus, appell ate counse
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cannot be deemed ineffective for failing to make the
nonmeritorious claimthat it did. Kokal, 718 So. 2d at 143
Groover, 656 So. 2d at 425; Hldwin, 654 So. 2d at 111;
Breedl ove, 595 So. 2d at 11. The cl aim shoul d be deni ed.

To t he extent that Defendant asserts that M Il er and Del gado
v. State, 776 So. 2d 233 (Fla. 2000), should apply because M.
Larkins my have consented to the entry into the closed
| aundromat, this claim would also be unavailing. Def endant
secured that consent under false pretenses. As M. Briggs
testified, M. Larkins unlocked the door when Defendant asked
for change. (T. 610-11, 620) Defendant admtted in his
confession that he got M. Larkins to unlock the door by
claimng falsely to need change. (T. 789) Courts of this State
have hel d that any consent to enter a prem ses obtained by such
artifice is not valid and does not act as a defense to a
burglary charge. E.g., Alvarez v. State, 768 So. 2d 1224 (Fl a.
3d DCA 2000); Gordon v. State, 745 So. 2d 1016 (Fla. 4th DCA
1999); Thomas v. State, 742 So. 2d 326 (Fla. 3d DCA 1999);
Howard v. State, 400 So. 2d 1329 (Fla. 4th DCA 1981); Pedone v.
State, 341 So. 2d 352 (Fla. 3d DCA 1977). As such, Defendant’s
claim that his burglary conviction is invalid is neritless.

Appel | ate counsel cannot be deened ineffective for failing to
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claimthat it was. Kokal, 718 So. 2d at 143; G oover, 656 So. 2d
at 425; Hildwin, 654 So. 2d at 111; Breedl ove, 595 So. 2d at 11.

The cl ai m shoul d be deni ed.
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V. APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR
FAI LI NG TO RAI SE AN | SSUE ALLEG NG CALDWELL
ERROR.

Def endant next that his appellate counsel was ineffective
for failing to <claim that comments that the jury’s
recommendati on was advisory violated Caldwell v. M ssissippi,
472 U.S. 320 (1985). This claim should be denied as appellate
counsel cannot be deenmed ineffective for failing to raise an
unpreserved and nonneritorious issue.

Def endant did not object to informng the jury that its
recomendati on was a recomrendati on. In order to preserve an
i ssue regarding coments, it is necessary to object to those
comment s cont enpor aneously. See Castor v. State, 365 So. 2d 701
(Fla. 1978). As Defendant did not do so, this issue is
unpreserved. Since appellate counsel cannot be deened
ineffective for failing to raise an unpreserved issue, this
cl ai mshoul d be deni ed. G oover, 656 So. 2d at 425; Hi|ldw n, 654
So. 2d at 111; Breedlove, 595 So. 2d at 11.

Even if the i ssue had been preserved, Defendant would still
be entitled to no relief because the claim lacks nerit. I'n
Romano v. Gklahoma, 512 U S. 1, 9 (1994)(quoting Dugger V.
Adams, 489 U. S. 401, 407 (1989)), the Court held that “to
establish a Caldwell violation, a defendant necessarily nust

show that the remarks to the jury inproperly described the role
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assigned to the jury under local law.” |In Conbs v. State, 525
So. 2d 853, 855-58 (Fla. 1988), this Court held that informng
the jury that their recommendation regarding sentencing is
advisory is a correct statement of Florida law. As such, there
was no Caldwell violation in this case. Giffin v. State, 866
So. 2d 1, 14 (Fla. 2003). Since there was no Caldwell error,
counsel cannot be deenmed ineffective for failing to nmake the
nonnmeritorious claimthat such error occurred. Kokal, 718 So. 2d
at 143; Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d at 111;
Breedl ove, 595 So. 2d at 11. The claimshould be denied.

Def endant’s reliance on Mann v. Dugger, 844 F.2d 1446 (11th
Cir. 1988), and Adans v. Wainwight, 804 F.2d 1526 (11th Cir
1986), is msplaced. Adans was reversed by the United States
Suprenme Court in Dugger v. Adans, 489 U S. 401 (1989).

Mor eover, the Eleventh Circuit recogni zed that the United States

Suprenme Court had overruled Mann in Davis v. Singletary, 119
F.3d 1471, 1482 (11th Cir. 1997). As such, neither Mann nor
Adanms is good |law. Defendant’s reliance on themis m splaced.

The cl ai m shoul d be deni ed.
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VI. APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR
FAI LI NG TO RAI SE AN | SSUE REGARDI NG THE JURY
| NSTRUCTI ON ON NONSTATUTORY M TI GATI ON.

Def endant next that his appellate counsel was ineffective
for failing to claimthat the jury instruction on nonstatutory
mtigation violated Hitchcock v. Dugger, 481 U. S. 393 (1987).
However, this claimshould be denied because appell ate counsel
is not ineffective for failing to raise an unpreserved and

meritless issue.

Def endant did not object to the standard jury instruction

on nonstatutory mtigation at trial. He did not propose a
special jury instruction on this issue. |In order to preserve a
claim regarding the giving of a jury instruction, it 1is

necessary for a defendant to object to the instruction given and
propose an alternate instruction. See Pope v. State, 702 So. 2d
221, 223-24 (Fla. 1997). As such, the issue is unpreserved.
Because the issue is unpreserved, appellate counsel cannot be
deened i neffective for failing to raise this issue. Groover, 656
So. 2d at 425; H ldwi n, 654 So. 2d at 111; Breedlove, 595 So. 2d

at 11. The cl ai m shoul d be deni ed.

Even if the issue was preserved, Defendant would still be
entitled to no relief. In this case, the trial court gave the
standard “catch-all” instruction on nonstatutory mtigation

which informed the jury that it could consider in mtigation
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“[a] ny ot her aspect of the defendant’s character or record, and
any ot her circunstances of the offense.” (R 84, T. 1089) This
Court has repeatedly held that atrial court is only required to
give this instruction on nonstatutory mtigation. E.g., Belcher
v. State, 851 So. 2d 678, 684-85 (Fla. 2003); Downs v. Moore,
801 So. 2d 906, 912-13 (Fla. 2001); Rose v. State, 787 So. 2d
786, 804 (Fla. 2001); Janes v. State, 695 So. 2d 1229, 1236
(Fla. 1997). As such, any claimthat the trial court erred in
giving this instruction is wthout nerit. Thus, appellate
counsel cannot be deened ineffective for failing to raise it.
Groover, 656 So. 2d at 425; Hildwin, 654 So. 2d at 111;
Breedl ove, 595 So. 2d at 11. The claimshould be denied.

Def endant’s reliance on Hitchcock v. Dugger, 481 U S. 393
(1987), and Wiite v. State, 729 So. 2d 909 (Fla. 1999), is
m spl aced. In Hitchcock, the Court held that it was
unconstitutional to tell the jury that it could only consider
statutory mtigation and that the jury had to be infornmed that
it could consider any ot her aspect of the defendant’s character
or record, and any other circunstances of the offense. I n
White, this Court applied Hitchcock, to invalidate a death
sent ence. However, here, the jury was not told that it could

al so consider statutory mtigation and was informed that it
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coul d consi der any ot her aspect of the defendant’s character or
record, and any other circunstances of the offense. (R 77, 84,

T. 1088-89) As such, Hitchcock and White do not apply. The

cl ai m shoul d be deni ed.
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CONCLUSI ON
For the foregoing reasons, the petition for wit of habeas
corpus shoul d be deni ed.
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