I N THE SUPREME COURT OF FLORI DA

DERRI CK TYRONE SM TH,
Appel | ant,

CASE NO. SCO03-454

V. Lower Tri bunal No. CRC83- 265
CFANO

STATE OF FLORI DA,

Appel | ee.

ON APPEAL FROM THE ClI RCUI T COURT
OF THE SI XTH JUDI CI AL CI RCUI T,
I N AND FOR PI NELLAS COUNTY, STATE OF FLORI DA

ANSWER BRI EF OF THE APPELLEE

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

KATHERI NE V. BLANCO

Assi stant Attorney General

Florida Bar No. 0327832

3507 East Frontage Road, Suite
200

Tanpa, Florida 33607-7013

Tel ephone: (813) 287-7910
Facsimle: (813) 281-5501

COUNSEL FOR APPELLEE



TABLE OF CONTENTS

THE BRADY/ Gl GLI O CLAI M

I SSUE |1 .

THE SCOPE OF THE EVI DENTI ARY HEARI NG CLAI M

FSSUE |11 o

THE “1 AC - GUILT PHASE” CLAI M

| SSUE |V .

THE “ NEWLY- DI SCOVERED" EVI DENCE CLAI M

| SSUE V .

THE “1 AC - PENALTY PHASE” CLAIM

CONCLUSIE ON . .o e e e e e e e

CERTI FI CATE OF SERVICE . .. ... . . . i

CERTI FI CATE OF FONT COMPLI ANCE . . ... . . .. . i



TABLE OF AUTHORI TI ES

Al corta v. Texas,
355 U.S. 28 (1957) .. e 49

Asay v. State,
769 So. 2d 974 (Fla. 2000) . ... ... 88

Bol ender v. Singletary,
16 F.3d 1547 (11th Cir. 1994) ... ... . . . . . . . 87

Brady v. Maryl and,
373 U.S. 83 (1963) ............ 8, 10, 12-15, 28-29, 31, 34-35,
37, 39-43, 45-47, 51-

52

Br eedl ove v. State,
692 So. 2d 874 (Fla. 1997) ... ... .. . . .. 87

Brown v. State,
755 So. 2d 616 (Fla. 2000) .......... ... it 91

Brown v. State,
894 So. 2d 137 (Fla. 2004) ...... ... ... e 75

Bruno v. State,
807 So. 2d 55 (Fla. 2001) ...... ... 87

Butler v. State,
842 So. 2d 817 (Fla. 2003) ........ .. e 29

Cardona v. State,
826 So. 2d 968 (Fla. 2002) .......... .. . ... 13, 29, 37

Carroll v. State,
815 So. 2d 601 (Fla. 2002) .............. 29, 34-35, 40, 42, 91

Caruso v. State,
645 So. 2d 389 (Fla. 1994) ... ... . . . . . . 57

Cherry v. State,
659 So. 2d 1069 (Fla. 1995) ... ... .. . . . . . .. 87

Cohen v. State,
581 So. 2d 926 (Fla. 3d DCA 1991) ......... .. . ... 58

Cooper v. State,
856 So. 2d 969 (Fla. 2003) ............ ... 52, 68-69




DeHaven v. St ate,
618 So. 2d 337 (Fla. 2d DCA 1993) .. ... . i, 67

Duest v. Dugger,
555 So. 2d 849 (Fla. 1990) ....... ... .. ... 52, 69

Duf our v. State,
2005 Fla. LEXIS 691 (Fla. 2005) .......... ... .. ... ...... 52, 69

Fl oyd v. State,
2005 Fla. LEXIS 545 (Fla. March 24, 2005) ....... 13, 29, 35-36

Gaskin v. State,
822 So. 2d 1243 (Fla. 2000) ......... . i, 88-89

Gglio v. United States,
405 U. S. 150 (1972) ... 8, 11-15, 46-48, 50-52

Glliamv. State,
817 So. 2d 768 (Fla. 2002) ........ ... 46

d ock v. State,
776 So. 2d 243 (Fla. 2001) ........ ... 91

Gorby v. State,
819 So. 2d 664 (Fla. 2002) ......... .. . . ... 46-47, 91

Gore v. State,
846 So. 2d 461 (Fla. 2003) . ... ... . 54

Gorham v. State,
521 So. 2d 1067 (Fla. 1988) ........ ... . ... i 28

Giffin v. State,
866 So0. 2d 1 (Fla. 2003) .. ... .. e e 70

Guznman v. State,
868 So. 2d 498 (Fla. 2003) ...... ... .. e 13

H ckman v. Tayl or,
329 U.S. 495 (1947) ... . e 43

Hof f man v. St at e,
800 So. 2d 174 (Fla. 2001) .. ... i 37

Jennings v. State,
782 So0.2d 853 (Fla. 2001) ...... ... . . i, 40, 43




Jones v. State,
591 So. 2d 911 (Fla. 1991) ...... . . . e 71

Jones v. State,
709 So. 2d 512 (Fla. 1998) ...... ... . . . 13, 41

Jones v. State,
732 So. 2d 313 (Fla. 1999) ... ... . . . . . 89

Keen v. State,
775 So. 2d 263 (Fla. 2000) ........ ...t 57

Kyles v. Witley,
514 U.S. 419 (1995) ... 29, 43-44

LeCroy v. Dugger,
727 So. 2d 236 (Fla. 1998) .. ... ... . . . . . 45

Li ght bourne v. State,
841 So. 2d 431 (Fla. 2003) ........... ..., 12, 13, 71

Medina v. State,
690 So. 2d 1241 (Fla. 1997) . ... .. . . . 39

MIls v. State,
603 So. 2d 482 (Fla. 1992) .. ... ... . . . . 87

M ncey v. Head,
206 F.3d 1106 (11th Cir. 2000) ....... 0 44

Monlyn v. State,
894 So. 2d 832 (Fla. 2004) ....... . . .. . e 88

Mordenti v. State,
894 So. 2d 161 (Fla. 2004) ........ . .. ... 14, 36

Occhi cone v. State,
768 So. 2d 1037 (Fla. 2000) ........ ... ... 29, 91

Peterka v. State,
890 So. 2d 219 (Fla. 2004) . ... .. ... 76

Porter v. State,
788 So. 2d 917 (Fla. 2001) ...... .. . 54

Reed v. State,




875 So0. 2d 415 (Fla. 2004) ... ... 28

Robi nson v. State,
707 So. 2d 688 (Fla. 1998) ....... .. . . ... 87

Rogers v. State,
782 So. 2d 373 (Fla. 2001) ......... . ... 12, 35

Rose v. State,
774 So. 2d 629 (Fla. 2000) ......... . ... 48, 51

Routly v. Singletary,
33 F.3d 1279 (11th Cir. 1994) .. ... . . . . . 48

Rut herford v. State,
727 So. 2d 216 (Fla. 1998) ........... . . .. 53-54

Shere v. State,
742 So. 2d 215 (Fla. 1999) . ... ... . . . 92

Sireci v. State,
773 So. 2d 34 (Fla. 2000) ........ ... 29

Smth v. State,
492 So. 2d 1063 (Fla. 1986) ........ ... ... 1

Smth v. State,
641 So. 2d 1319 (Fla. 1994) .. ... ... . . . . . 1, 3

Sochor v. State,
883 So. 2d 766 (Fla. 2004) ................. 12, 13, 46, 54, 87

Spazi ano v. State,
570 So. 2d 289 (Fla. 1990) ......... .. . . ... i 39, 42

Spencer v. State,
842 So. 2d 52 (Fla. 2003) ....... .. e 57

State v. Lew s,
838 So. 2d 1102 (Fla. 2002) ....... ... i, 40-41

St ephens v. State,
748 So. 2d 1028 (Fla. 1999) ........ ... . ... i 12, 76

Strickland v. Washi ngt on,
466 U.S. 668 (1984) .... 53-54, 56-58, 65, 68-69, 76-77, 88, 94

Strickler v. Geene,




527 U.S. 263 (1999) . ... .. . .. 7,

Swafford v. State,

679 So. 2d 736 (Fla. 1996) ........ ... . . ...

Sweet v. State,

810 So. 2d 854 (Fla. 2002) .....................

Tonpki ns v. Mbore,

193 F.3d 1327 (11th Cr. 1999) .................

United States v. Agurs,

427 U.S. 97 (L1976) . oot e e e

United States v. Bagl ey,

473 U.S. 667 (1985) .. et

United States v. Bail ey,

123 F.3d 1381 (11th Cir. 1997) ... . . .

Valle v. State,

778 S0. 2d 960 (Fla. 2001) .ot

Ventura v. State,

794 S0. 2d 553 (Fla. 2001) . .vvoven.,

Vining v. State,

827 So. 2d 201 (Fla. 2002) .....................

Wal sh v. State,

418 So. 2d 1000 (Fla. 1982) ........ ... .

Wat er house v. Stat e,

792 S0. 2d 1176 (Fla. 2001) ..ot

Wy v. State,

760 So. 2d 903 (Fla. 2000) ........ ... ..

VWhite v. State,

664 So. 2d 242 (Fla. 1995) . ... . .. . .. .

VWhite v. State,

729 So. 2d 909 (Fla. 1999) ....... . . ..

Wggins v. Smth,

539 U.S. 510 (2008) . ..ot

Vi

44

39

87

46

28

41

14

91

50

45



WIllians v Tayl or,
529 U. S. 362 (2000) . ... . 87-88

WIliamson v. Dugger,
651 So. 2d 84 (Fla. 1994) .. ... ... . . .. 43

WIllianson v. Moore,
221 F. 3d 1177 (11th Cir. 2000) ........ .. ... 42

W ndom v. St at e,
886 So. 2d 915 (Fla. 2004) ....... ... .. . . ... 75, 88-89

Wbod v. Bart hol onew,
516 U.S. 1 (1995) .. ..\ttt 46, 51

Wight v. State,
857 So. 2d 861 (Fla. 2003) ......... ... ... 28, 37-38

Zakrzewski v. State,
866 So. 2d 688 (Fla. 2003) ....... ... . e 54

PRELI M NARY STATENMENT

Appel | ee, State of Florida, wll utilize the sane
abbreviations and record designations as those used by the

Appel | ant/ Defendant in his Initial Brief.

Vi i



STATEMENT OF THE CASE AND FACTS

Following his retrial in 1990,1 t he appel |l ant/ def endant,
Derrick Tyrone Smith (a/k/a “Rerun”), again was convicted and
sentenced to death for shooting a cab driver, Jeffrey Songer,
in the back during an attenpted robbery planned by Smth and
Derrick Johnson (a/k/a “New York”). In Smth v. State, 641

So. 2d 1319, 1320 (Fla. 1994), this Court set forth the

following summary of the facts adduced at Smith's retrial:

At retrial, the evidence showed that Smth and a
friend, Derrick Johnson, planned a robbery. To
carry out the plan, Smth called a cab from a
restaurant’s pay telephone at 12:28 a.m on March

21, 1983. Smth's fingerprint was |ater matched
with a print found on that phone. Songer picked up
Smth and Johnson outside the restaurant, then

reported to his dispatcher that he was taking the
fares to a nearby residential area. A few m nutes
| ater, Songer called in “D-16,” which was a coded
distress call. The dispatcher called the police and
sent another cab driver to assist Songer. The
driver found Songer lying face down about seventy
feet from his cab, dead of a single shot in the
back.

An eyewitness testified that he recognized Smth
and Johnson. The witness also testified that he saw
Smth aimand fire at Songer as the driver tried to
run from the cab. Al t hough authorities never found
t he rmurder weapon, several witnesses linked Smth to
a .38-caliber pistol. Smth's wuncle, wth whom
Smth had once lived, testified that a .38-caliber

I'n 1986, this Court reversed Smth's original conviction and
death sentence at his first trial because (1) the State
elicited an inproper conmment on Smith's exercise of his right
to remain silent and (2) the trial court admtted a statenent
Smth nade to a detective after exercising his right to remain
sil ent. Smith v. State, 492 So. 2d 1063, 1065, 1066 (Fla

1986) .




pi stol was mssing from his hone. A | ead fragnent
found on the victim matched the | ead conposition of
bullets Smth' s uncle obtained when he bought the
gun. Ot her witnesses testified that they saw Smith
with a gun during the day before the shooting.
Johnson’s testinmony also placed a gun in Smth’s
possessi on.

One witness, a Canadian tourist, testified that
Smth robbed his wife and him in their notel room
about twelve hours after Songer was killed. The
robbery victims description of Smth's gun
resenbled the description of the gun Smth used in

t he shooting; however, it was never established that
the gun was the sane because the weapon was never
found. Smth's fingerprints were found on a

suitcase in the notel room and, after Smth's

arrest, police recovered a watch that the robbery

victimidentified as one Smth took.
Smth did not testify at his retrial. Larry

Martin, who had been in the Pinellas County Jail

with Johnson, testified that Johnson told him Smth

did not shoot the cab driver

Smith, 641 So. 2d at 1319-1320.

In addition, as the trial court’s sentencing order noted,
not only did Melvin Jones?2 witness the shooting, but “[a]
little later that nmorning, the Defendant [Smth] stated to
Priscilla Wal ker that he “shot a cracker in the back.” (R2
V2/ 231).

The trial court found two statutory aggravating
circunstances: (1) the nurder was commtted while Smth was
attenmpting to commt a robbery and (2) Smith had a previous

conviction for a violent felony. The trial court found one

statutory mtigating circunstance of no significant history of

2During Smth's first trial, eyewi tness Melvin Jones explained
that his numerous crimnal charges were all worthless check



crim nal activity because Smth's prior of fenses were
nonvi ol ent . In addition, the trial court found several
nonstatutory mtigating circunmstances relating to Smth's

background, character, and record. Smth v. State, 641 So. 2d

1319, 1323 (Fla. 1994).

The trial court’s sentencing order summarized both the
statutory and non-statutory mtigation presented by trial
counsel, Richard Sanders:

The Defendant was twenty years old at the tine

t he hom cide occurred. He was a mature individual
who had, upon the death of his nother, noved from
in his words “the ghetto”, to a famly of hard
wor ki ng, God—fearing individuals. Two brothers and
one sister currently serve in the arnmed forces;
another sister resides in Lake Worth, Horida. I n
fact, the Defendant acted, in many respects, as a

substitute parent to his siblings. This nitigating
factor [age] is found not to exist.
NON- STATUTORY M Tl GATI NG FACTORS

The Court and jury heard testinmony from five
i ndi viduals and from the Defendant. The Defendant’s
brot her, Rodney Brown, testified that DERRI CK TYRONE
SM TH was seriously affected by the death of their
not her, yet he acted as a father figure to the other
si bl i ngs.

The testinmony of Louise Cone indicated that
while the Defendant had been in difficulty as a
juvenile, he was active in the church and assisted
her around the house.

Reverend Wal ker stated that the Defendant had
| eadership abilities, but began getting into trouble
and dropped out of the church after entering high

school . While Reverend Walker tried to counsel
DERRICK TYRONE SMTH, it was to no avail, and
contact was |lost during the high school years. He
feels, as did Ms. Cone, that the Defendant fell in

charges or failure to provide services arising from his
cabi net maki ng business. (Rl. V11/R1687, 1710-1711, 1775).



with the wong group and that is what caused his
pr obl ens.

M. Walter Golay testified that he has net
regularly with the Defendant, DERRI CK TYRONE SM TH,
whenever he has been housed in the county jail,
specifically for the last eight nonths to a year
while awaiting the retrial of this case. He believes
the Defendant to be a good Christian. M. ol ay
indicated he has seen change in the Defendant in
that he is nmre <calm now and evidences good
char acter.

Def ense counsel, Richard Sanders, testified that
he has known the Defendant for approximtely two and
one—half years. M. Sanders indicates that, while
the Defendant is not an easy person to know, he
bel i eves DERRICK TYRONE SM TH built a shell around
himself to make hinmself appear as tough as people
t hought he was; in fact, M. Sanders feels that
DERRI CK TYRONE SM TH has a strong desire to live and
to better hinself.

DERRI CK TYRONE SM TH testified that he was very
close to his nother and was guided by her as a
child. When she died, he was angry at the world. He
did not know the Cones, yet cane to live with them
He believed that nore was expected of him as the

el dest, than of the other children. He believes
that while Ms. Cone |oved them the cultural
difference was great. He experienced difficulty

with the law, and when placed in a group home, ran
away. U timtely, he ended up at Okeechobee School
for Boys. He testified he began using cocaine on a
fairly regular basis at approximately nineteen
years, but did not state this usage contributed to
the offense. The Defendant feels he has at |ast
resolved his nmother’s death in his own mnd and has
returned to his religious upbringing.

The Court has considered and weighed this
testinobny as it relates to the famly background of
t he Defendant, DERRICK TYRONE SM TH, his enpl oynment
background, his potential for rehabilitation, and
any drug dependence.

On July 10, 1990, the Court also received

testimony from the Defendant’s sister, Yol anda
Brown, who indicated the other siblings were close
to the Defendant. However, because of the eight

years difference in their ages, she was not aware of
t he problems that the Defendant experienced with the
| aw. She believes the Defendant is just a normnal



brother. Also testifying was Cynthia Teal. M. Teal
became acquainted wth the Def endant t hr ough
correspondence while the Defendant was incarcerated
in the prison system When he was returned to
Pinellas County, they nmet. She believes himto be a
very caring, war m sensitive person. Ms. Teal
testified that she did not know the Defendant’s
past, only his present, and she does not see him as
a violent person.

DERRI CK TYRONE SM TH al so addressed the Court
and stated that he regrets what occurred and is
sorry for what happened.

(R2. V2/230-233) (e.s.)

Smth's Postconviction Brady/G glio Claim

Smth's primary issue in this postconviction appeal

i nvol ves a hybrid Brady/ G glio claim

On Septenber 15, 1983, Tom Hogan, the original prosecutor
in this case, requested an internal CID investigation into
whet her Melvin Jones “has had any extensive contact with or
shared a cell” with Smth's co-defendant, Derrick Johnson. (D
Ex. 8, bsp. 04234). Based on information Hogan received from
the SAO s investigator John GOsnond, Hogan annotated the “CID

formwith a handwitten note whi ch stated:

NEVER together — D.J. says 1S! tinme he ever saw
Melvin Jones 7-11-83 in holding cell before prelim —
Mel vin Jones showed D.J. map and said it [he] would
help D.J. at trial.

(PC-R V22/ R4091; 4094; D. Ex. 8, bsp. 04234).

During the postconviction hearing, Hogan recalled that
Johnson was terrified at being approached by sonmeone who was
unfam liar to him but who knew the details of his case. Hogan
also recalled that when approached, Derrick Johnson said

nothing to this inmte, Mlvin Jones. (PC-R V27/R4896).



Smth's co-defendant, Derrick Johnson, also testified at
t he postconviction hearing bel ow Johnson confirmed that he
had not provi ded any information about this case when Jones,
a stranger, approached Johnson in the holding cell and showed
hi m a hand-drawn map. In fact, Johnson had not known Jones
prior to that encounter and was so concerned when Jones
approached him about his case that Johnson asked to be nobved
from the holding cell. (PC-R V31/R5357-5359). Johnson
expl ai ned that he was being truthful in his trial testinony,
when the defense asked if he had ever discussed the case with
Melvin Jones, because he did not <consider their  Dbrief
encounter in the holding cell to be a discussion when Jones
did all the talking. (PC-R V31/R5384). The wunsolicited
“encounter” Jlasted an estimated 6 or 7 mnutes. (PCR
V31/5386). Johnson testified that he never told Melvin Jones
any facts about this case. (PC-R V31l/ R5358).

On January 25, 1988, one of the successor prosecutors in
this case, Mary MKeown, submitted the State’'s witten
response to the defendant’s demand for excul patory material.

This response stated, in part:

1. I n response to Paragraph “1" of Defendant’s
Demand for Excul patory Material, discovery has been
provided in this cause. Depositions as well as

previous trial testinmny of w tnesses are avail able
to the defense.
(D.Ex. 1, bsp. 0096).



A third prosecutor, Genn Mrtin, ultimately inherited
this case for retrial.3 Al t hough prosecutor Martin did
provi de suppl enent al di scovery responses, whi ch included
several of +the polygraph exam ner’'s reports, A S.A Martin
could not be certain that all of the conplete police reports

were discovered for Smth's second trial in 1990. (D Ex. #1,

bsp. 25; PC-R V27/ R4820). °

SUMVARY OF THE ARGUVMENT

| SSUE |: The Brady/G glio Claim The Circuit Court

properly denied Smith's claim that the State allegedly

wi thheld material evidence fromthe defense. See, Strickler v.

Greene, 527 U. S. 263, 294-96 (1999) (evidence only material if
there is a reasonable probability that the result of the
proceedi ng would have been different had information been

di scl osed). Moreover, Smth failed to denonstrate that any

3The prosecutors at Smth's retrial, conducted in May of 1990,
were Assistant State Attorneys Genn Martin and Beverly
Andr i nga.

'For ease of reference in addressing Smth’s remaining clains,
t hose additional facts (including record citations) pertaining
to Smth' s specific issues are set forth within the argunent
section of the instant brief.



fal se testinony was presented at Smith's retrial or the State
knew it.

| SSUE |l1: Scope of the Evidentiary Hearing: Smith’s

conclusory conplaint refers to sone unspecified Brady clains
al l egedly raised sonewhere bel ow. Smith's perfunctory claim
does not suffice to preserve any issue for appeal.

| SSUE [11: |AC — Guilt Phase: This claim was properly

denied by the trial <court after an in-depth evidentiary
hearing. Smth has failed to show deficient performnce and
prejudice with regard to any of the alleged clains.

| SSUE | V: Newly Di scovered Evidence: Smth's witness was

deemed not credible and, even if considered, was not
sufficient to “probably produce an acquittal” when eval uated
in conjunction wth the evidence introduced at Smth's
retri al

| SSUE V: 1 AC — Penalty Phase: The trial court properly

denied Smith's claim of ineffective assistance of counsel
during the penalty phase. The trial court’s factual findings
are supported by conpetent, subst anti al evi dence. No
deficiency and resulting prejudice have been denponstrated in
t his case.

ARGUNMENT

| SSUE |

THE BRADY/ G GL1 O CLAI M

In his first issue, Smth asserts a hybrid Brady/Gglio

claim contending that the State violated Brady v. Maryland,




373 U. S. 83 (1963) and Gglio v. United States, 405 U. S. 150

(1972). Resolution of Smth's first claim requires an
anal ysis of the followi ng issue which was cogently framed by
the trial court:

The question is whether def. Ex. 8 — which
i ndicates that Melvin Jones and Derrick Johnson were
“never together” in the Pinellas County Jail, but
did have an encounter in a holding cell wth other
inmates on July 11, 1983, at which time Melvin Jones
showed Derrick Johnson a map and said it would help
him at trial, but where no facts were disclosed
about the <case — undermines confidence in the
jury’s guilty verdict by presenting the case in a
whol e new |ight.

On June 23, 1983, Smth's co-defendant, Derrick Johnson
testified at Smth' s adversary prelimnary hearing. At that
very first hearing, Johnson provided fact-specific details of
the events preceding and during the [attenpted] robbery and
mur der of Jeffrey Songer on March 21, 1983. (R1. V1/R70-82
84-95). On cross-exam nation, Johnson also verified that he
was the one in the front seat of the cab, that the gun used by
Smth had a brown handle with a Iong barrel, and that Johnson
initially didn't reveal all of the facts to the police because

he didn’t want to inplicate hinmself. (Rl1. V1/R88-89; 93; 95).
The following nmonth, on July 11, 1983, Melvin Jones, a

jail inmate whom Johnson did not know, (1) approached Johnson
while they were in a tenporary holding cell along with several

other inmates, (2) displayed a hand-drawn map, and (3) said it



would help him [Johnson] at trial.’ This hol di ng-cell
encounter was very brief; it “couldn’t have been” nore than
“six or seven mnutes, if that.” (PC-R V31/R5387). Johnson
did not know Jones at all. In response to Jones’ unsolicited
contact, Johnson called the guard and asked to be npbved to
another cell. (PC-R V31/R5358; 5387). Johnson did not
provide Jones with any information about the facts of his
case. (PC-R V31/R5358).

Jones subsequently sent copies of his hand-drawn maps to
other individuals as well and he also described the events
he’d w tnessed on March 21, 1983. Jones sent duplicate
letters to both the State Attorney’s O fice and to the Public

Defender’s Office, enclosing copies of his hand-drawn map of

the crime scene.® Jones’ letter and hand-drawn di agram were

°On August 22, 1983, Johnson entered a guilty plea to second
degree nurder and he was sentenced to life inprisonment, wth

eligibility for parole. In COctober of 1991, Johnson was
pl aced on |ife parole. Of course, if Johnson had gone to
trial 1instead, then Jones’ hand-drawn map and eyew tness

identification of Johnson and Smth together certainly could
have hel ped to convict Johnson.

6According to Johnson, D.Ex. 11 |ooked |like the map Jones had
shown Johnson, but the names of the buildings had been added.
(PC-R. V31/R5373). The top of Melvin Jones’ hand-printed
letter referenced “St. Pete’'s Yellow Cab Homcide.” (D Ex. 11
bsp. 4240). Among other things, Jones described his own
| ocation, the shooting, the two passengers and the victim
Jones recognized the shooter [Rerun/Derrick], and wote that
he did not know the other subject, other than the nicknanme
“New York,” but Jones was “quite sure | can pick him out,
photos or |ine-up. A face like that you can never forget.”

10



provided to the defense in 1983. (PC-R V27/R4881). Duri ng
Jones’ initial deposition, taken by the defense on Septenber
26, 1983, Jones discussed both his letter and his hand-drawn
map of the crinme scene. (RlL. V5/T785-786). During Smth's
first trial in 1983 (Rl1. V11/R1711-1712) and during Smith's

retrial in 1990 (R2. V6/R992), Jones was again cross-exam ned

about his letter.’

Smth asserts that the State conmitted Brady violations
by w thholding alleged excul patory and inpeachnment evidence
that purportedly was material, specifically that:

(1) On Septenmber 15, 1983, Tom Hogan, the origina

prosecutor in this case, requested an internal CID
investigation into whether Melvin Jones “has had any
extensive contact wth or shared a cell” wth
Smth's co-defendant, Derrick Johnson. (PCR-4234).
In response to this CID inquiry, a brief handwitten
notation by Hogan, appearing at the bottom of the
typewritten “CID investigation” request, states:

NEVER t oget her --

In addition, Jones described the events following the
shooting, including the arrival of a second Yellow taxi cab,
followed by a police cruiser, and the inquiry by a “lady cop”
at his door. In his letter, Jones also admtted that he
previously had “altered” the facts and “froze up” because
[ Detective] San Marco wasn’'t “going to try to help [Jones]
with his charges.” (D-Ex. 11, bsp. 4242).

7During Smth's retrial, Jones explained that there were
runors circulating around the jail that conpelled Jones to
wite the letter. Everybody around the jail was saying that

Smith was saying Johnson was the one that actually shot the
cab driver. Jones thought it was totally wong for two people
to “go down” when only one person did it. (D Ex. 11, bsp.
4242; R2./R1008)
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D.J. says 1St tine he ever saw
Mel vin Jones 7-11-83 in hol ding
cell before prelim-— Melvin Jones
showed D.J. map and said it would
help D.J. at trial.

(D. Ex. 10, bsp. 4234);"

(2) On the first day of the investigation, one of
the police officers initially posited that Jones
m ght be a possible suspect in this case, based on
Jones’ out st andi ng war r ant s and hi s near by
resi dence;

(3) During a door-to-door canvas of the neighborhood
on the norning after the shooting, a second officer
al so received a “negative” result from Mell ow Jones;

(4) Prosecutor Tom Hogan’s “invest” notes of April
1984, stated, in part, that [MGuder] could not

pick Smth's photo out of a photopak9 and Hogan al so
concluded that McG uder’s estimates of Smth’s
wei ght were “off” by between 35 and 70 pounds;

(5) On August 9, 1989, a successor prosecutor [Mary
McKeown] received a telephone <call from Melvin
Jones. Accordi ng to McKeown’ s handwritten
notati ons, Jones’ 1l6-year old daughter, who had a
child of her own, accused him of sexual abuse
occurring 3 - 6 years earlier. Jones was trying to
reconcile with his wife, the daughter didn't |ike
it, and made the allegations. Jones was afraid he d
be arrested, he offered to take a polygraph and
wanted her to take a polygraph. (See, D. Ex. 6, bsp.
1565) .

8Hogan confirmed that this particular notation was in his
handwiting; Hogan thought he got this information from the
SAO s investigator, John Osnond. (Supp. PC-R V30/4861A).

9Hogan’s synopsis also noted that “It may also be that he
[ McGruder] is not identifying the defendant out of fear rather
than lack of ability to do so.” (D-Ex. 10; bsp. 0410).
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Wth regard to his Gglio claim Smth asserts that the
State allegedly presented fal se evidence concerning:

(1) Jones’ wunsolicited approach of Johnson in a
hol ding cell on July 11, 1983; and

(2) Mel vin Jones’ sentencing dispositions (charges:
obtaining property in return for worthless checks)
(12/1/83: 3 years suspended, 2 years probation);
(8/ 25/ 85: 3 years i ncarceration, 2 years
pr obati on).

St andar ds of Revi ew

Brady and G glio claims are often intertwined and both

present m xed questions of |aw and fact. See, Sochor v.

State, 883 So. 2d 766, 785 (Fla. 2004), citing Rogers V.

State, 782 So. 2d 373, 376-377 (Fla. 2001). Therefore, this
Court applies a m xed standard of review, “deferring to the
factual findings made by the trial court to the extent they
are supported by conpetent, substanti al evi dence, but
reviewing de novo the application of those facts to the law.”

Id. at 377, citing Lightbourne v. State, 841 So. 2d 431,

437-38 (Fla. 2003) (citing Stephens v. State, 748 So. 2d 1028,

1031-32 (Fla. 1999).
The Brady and G glio Standards

To establish a Brady violation, the crimnal defendant
must show the following: (1) that the evidence at issue is
favorable to him either because it is excul patory or because
it is inmpeaching; (2) that the evidence was suppressed by the
State, either wllfully or inadvertently; and (3) that the

suppression resulted in prejudice. Sochor v. State, supra at
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785, citing Rogers v. State, supra 378 (citing Strickler v

Greene, 527 U.S. 263 (1999)).
For Brady purposes, in order to constitute prejudice, the
non-di scl osed i nformation must have been mat eri al .

Li ght bourne v. State, supra 437, citing Strickler, 527 U S. at

282. In addressing the materiality requirenent under Brady,
this Court repeatedly has enphasi zed that:

Evidence is material only if there is a
reasonabl e probability that, had the evidence been
disclosed to the defense, the result of the
proceedi ng woul d have been different. A “reasonable
probability” i's a probability sufficient to
under m ne confidence in the outcone.

Li ght bourne, 841 So. 2d at 437 (Fla. 2003), citing Jones V.

State, 709 So. 2d 512, 519 (Fla. 1998) (quoting United States

v. Bagley, 473 U S. 667, 682 (1985)). As this Court

reiterated in Lightbourne:

a Brady violation is established by "show ng that
t he favorable evidence could reasonably be taken to
put the whole case in such a different light as to
underm ne confidence in the verdict.” Jones, 709 So.
2d at 519 (quoting Kyles v. Witley, 514 U. S. 419,
435, 131 L. Ed. 2d 490, 115 S. Ct. 1555 (1995)).
Further, the cunulative effect of the suppressed
evi dence  nust be considered when determ ning
materiality. See Way, 760 So. 2d at 913 (citing

Kyles, 514 U.S. at 436 & n.10). “1t is the net
effect of the evidence that nust be assessed.” Wy,

760 at 913 (quoting Jones, 709 So. 2d at 521); see
Kyles, 514 U. S. at 436 & n.10.

Li ght bourne, 841 So. 2d at 437 (e.s.)

The determ nation of whet her a Brady violation has

occurred is subject to independent appellate review  Floyd v.
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State, 2005 Fla. LEXIS 545 (Fla. March 24, 2005), citing
Cardona v. State, 826 So. 2d 968, 973 (Fla. 2002).

To establish a Gglio violation, the crimnal defendant
must show that: (1) a witness gave false testinony; (2) the
prosecutor knew that the testinony was false; and (3) the

statenment was material. Sochor at 785, citing Guzman V.

State, 868 So. 2d 498, 505 (Fla. 2003) (citing Ventura V.

State, 794 So. 2d 553, 562 (Fla. 2001)). Thus, to meet
Gglio's initial threshold requirenent, the defendant first
must show that false testinony was presented. See, Tonpkins
v. More, 193 F.3d 1327, 1340 (11th Cir. 1999) (“Tonpkins has
failed to nmeet the threshold requirenent that he show false

testimony was used.”); United States v. Bailey, 123 F.3d 1381

1395-96 (11th Cir. 1997) (defendant nust all ege and prove that
prosecutor knew testimony was false to show a Gglio
viol ation).

In Mordenti v. State, 894 So. 2d 161 (Fla. 2004) this

Court recently addressed the “materiality” prongs of the

Brady/ G glio standards and clarified the distinction between

the two tests:

Initially, we note that the “materiality” prongs
of the Brady and G glio tests are often confused as
one and the sane. They are not. This Court
recently clarified the two standards and the
i nportant distinction between them  See Guznan, 868
So.2d at 506. The Brady standard of materiality is
| ess defense-friendly:

The Brady standard of materiality applies where
the prosecutor fails to disclose favorable evidence
to the defense. See Brady v. Maryland, 373 U S. 83,
87, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). Under
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Br ady, the wundisclosed evidence is material “if
there is a reasonable probability that, had the
evi dence been disclosed to the defense, the result

of the proceeding would have been different. A
‘reasonabl e probability’ is a probability sufficient
to underm ne confidence in the outcone.” United
States v. Bagley, 473 U S. 667, 682, 105 S.Ct. 3375,
87 L.Ed.2d 481 (1985). A crimnal def endant
alleging a Brady violation bears the burden to show
prejudice, i.e., to show a reasonable probability
that the undisclosed evidence would have produced a
different verdict. Strickler v. Geene, 527 US.
263, 281 n. 20, 289, 119 S.Ct. 1936, 144 L.Ed.2d 286
(1999).

By contrast to an allegation of suppression of
evi dence under Brady, a Gglio claimis based on the
prosecutor’s knowi ng presentation at trial of false
testi nony against the defendant. See Gglio, 405
U S at 154-55, 92 S. Ct. 763. Under G glio, where
the prosecutor know ngly uses perjured testinony, or
fails to correct what the prosecutor later learns is

false testinony, the false evidence is material “if
there is any reasonable likelihood that the false
testimony could have affected the judgnment of the
jury.” United States v. Agurs, 427 U S. 97, 103, 96
S.Ct. 2392, 49 L.Ed.2d 342 (1976).... The State, as

the beneficiary of the Gglio violation, bears the
burden to prove that the presentation of false
testimony at trial was harnl ess beyond a reasonable
doubt. Id. at 680 n. 9, 105 S.Ct. 3375 (stating that
“this Court’s precedents indicate that the standard
of review applicable to the knowi ng use of perjured
t esti nony is equi val ent to the Chapman [v.
California, 386 U S 18, 87 S.Ct. 824, 17 L.Ed.2d
705 (1967)] harm ess-error standard"). Id. at
506- 07 (footnote omtted).

Mordenti v. State, 894 So. 2d 161 (Fla. 2004)

Applying the foregoing |egal standards to the facts of

this case, the defendant’s Brady/Gglio clainms nust fail for

the follow ng reasons.

Circuit Court’s Rulings:
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After conducting a nulti-day evidentiary hearing on

Smth's hybrid Brady/Gglio and IAC clains, the trial court

entered a fact-specific, conprehensive witten order denying
postconviction relief. (PC-R V22/R4089-4113). |In addressing

Smith's intertwined Brady/Gglio clains, the trial court’s

witten order states, in pertinent part:

|.A. 1. - State Failed To Disclose Evidence To
Def ense Counsel Showing That Melvin Jones’ And
Derrick Johnson’s Testinony Was Fal se

ClaimIlA. 1. has several subclainms, the first of
which is that the State all egedly possessed evidence
showing that Melvin Jones’ and Derrick Johnson’'s
testimony was false but failed to disclose this
evidence to defense counsel. Melvin Jones is the
eyewi tness who testified at trial that he saw the
shooting occur; he testified that the defendant shot
the cab driver. [R2 Pages: 973-991]. Derrick
Johnson is the co-defendant who “participated” in
the robbery-homcide, and who pleaded guilty in
CRC83- O29O4CFANO to second- degree mur der, was
sentenced to life in prison, and was |ater paroled
in October 1991. The “evidence” 1in question is
defense Ex. 8, the second page of which is a copy of
an internal CID Investigation prepared by the State
Attorney’s O fice on Septenber 15, 1983 (bate
stanped 004234).[fn1]10 [Def Ex. 8]. The CID
| nvestigation was conm ssioned by Tom Hogan, the
prosecutor, and its purpose was to ascertain whether
Derrick Johnson had any contact with Melvin Jones in

the Pinellas County Jail. At the bottom of the
second page of def. Ex. 8, there appears a
handwritten notation that indicates Derrick Johnson
and Melvin Jones were “never together,” and that

Derrick Johnson first saw Melvin Jones on July 11,
1983 in a holding cell before a prelimnary hearing.
It further indicates that Melvin Jones showed
Derrick Johnson the map and said it would “help him

[fnl of trial court’s order] CCRC obtained this
document pursuant to a public records request.
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at trial.”[fn2]11 The record reflects that a
prelimnary hearing was indeed held on July 11,
1983.

On page sixteen of its witten closing argument,
CCRC asserts that “[t]he record from both trials
shows that M. Smth's counsel did not know about

the neeting between Jones and Johnson.” On page
twenty, CCRC asserts that the informtion was
cruci al and material, and that “[w]ithout this

information, counsel’s inquiry into the veracity of
Jones’ and Johnson’s stories was “handi capped.”

CCRC devel oped this issue at |length during the
evidentiary hearing. Tom Donnel |y, defense counse
from the 1983 trial, testified that he was unaware
of the contact between Melvin Jones and Derrick
Johnson in the holding cell. He indicated that this
information was not disclosed to him and that he
woul d have appreciated the inpeachnment value of this
i nformation.[fn3]12 [ Pages: 609-612]. Simlarly,

Ufn2 of trial court’'s order] The map is Melvin
Jones’ hand-drawn diagram of the crinme scene on
Fairfield Avenue.

2[fn3 of trial court’s order] The record from the
first trial reflects that Richard Smth, co-counse

with Tom Donnelly at the first trial, asked Derrick
Johnson on Cross-exam nation “Have you ever
di scussed this case at all with a Melvin Jones?” to
which Derrick Johnson responded “No.” [Rl Page:
1536]. Additionally, Tom Donnelly inquired of Melvin
Jones as to whether he was in a holding cell wth
Derrick Johnson on Novenber 1, 1983 (the first day
of trial), and any conversations that may have
occurred therein. The follow ng dialogue occurs at
pages 1693-1694 of RLl:

Def ense counsel: Do you recall being
locked up in a holding cell with M.
Johnson?

Mel vin Jones: W was |ike nore or |ess
separate till —
Def ense counsel: You were in the sane

hol ding cell, weren't you?
Mel vin Jones: No.
Def ense counsel: Isn’t it true you and

M. Johnson conversed about the testinony
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Ri chard Sanders, defense counsel from the 1990
retrial, testified that he was not provided wth
this information, that the handwitten notation was
i ndeed inportant, and that it would have been an
aspect of his case during the retrial had he known
about it. [Pages: 228-231].

Next, CCRC called David Mack, a parole advocacy
par al egal who occasionally works as an investigator
for CCRC. He explained that he was twice hired by
CCRC to visit Derrick Johnson in Brooklyn, New York,
and that during these visits, Derrick Johnson
indicated that he had three or four conversations
with Melvin Jones in the Pinellas County Jail.
David Mack introduced hinmself to Derrick Johnson as
an “investigator working with CCRC on the Derrick
Smth case.” According to David Mack, Derrick
Johnson indicated that he never told Melvin Jones
about the facts of the case, and that Mlvin Jones
was sinply “a liar” because he was never at the
scene of the crine. Further, according to David
Mack, Derrick Johnson explained that if Melvin Jones
had been at the scene, he would have known that
initially, both the defendant and Derrick Johnson
ran in the sane direction toward the cab driver.
Aside from this detail, David Mack did not ask
Derrick Johnson about t he subst ance of t he
conversations, and no other details were vol unteered
by Derrick Johnson. The two neetings did not involve
any di scussion on who shot the cab driver. Finally,
David Mack indicated that Derrick Johnson nentioned
the map, spoke about informng the State that Melvin
Jones was a liar, and that he had been prom sed
| eniency by the State. [Pages: 319-345].

As rebuttal w tnesses, the State called Derrick

Johnson and Tom Hogan. Derrick Johnson testified
that he did encounter Melvin Jones while being
housed in the Pinellas County Jail, and that this
contact occurred in a holding cell occupied by nmany
other inmates who were waiting to go to court. He
i ndi cated that he had never seen Melvin Jones prior
to this occasion. He explained that Melvin Jones

approached him showed him the hand-drawn nmap, and
began asking him questions as to what position he

woul d be taking in the case. He testified that he

you' re going to give today while you people
were in this holding cell?
Mel vin Jones: No.
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told Melvin Jones that he was unsure what position

he would be taking. He testified that he said
nothing further, and that he asked to be renpved
from the holding cell because MIlvin Jones was
asking too many questions regarding his case. He

testified that he never told Melvin Jones any facts
about his case. [Pages: 571-578].

As to the neetings with David Mack, Derrick
Johnson denied that he ever told David Mack that he
informed the State, at both trials, that Melvin
Jones was a liar, or that he knew Melvin Jones was
not at the scene of the crine because he and the
defendant initially ran in the same direction behind
the cab driver. [Pages: 578-581]. Derrick Johnson
indicated that he was initially considered for
parole in 1988, and then every subsequent year until
Cct ober 11, 1991, when he was eventually paroled. He
indicated that the State offered no assistance to
him in obtaining his work-release status, or his
eventual parole. [Pages: 582-584].

Tom Hogan, the prosecutor during the 1983 trial,
testified at the evidentiary hearing on this issue.
He recalled that Derrick Johnson was terrified at
bei ng approached by soneone who was unfamliar to
hi m but who knew the details of his case. M . Hogan
recall ed that when approached, Derrick Johnson said
nothing to Melvin Jones. [Pages: 115-117].

This subclaim is best described as a Brady
claim Brady v. MMaryland, 373 U S. 83 (1963). To

establish a violation of Brady: “(1) the evidence at
issue nmust be favorable to the accused, either
because it is excul patory, or because it i's
i npeachi ng; (2) t hat evi dence  nust have been

suppressed by the State, either wllfully or
i nadvertently; and (3) prejudice nust have ensued.”
Way v. State, 760 So. 2d 903, 910 (Fla. 2000)
(quoting Strickler v. Geene, 119 S C. 1936
(1999)).

A defendant is prejudiced by the nondisclosure
of excul patory evidence if “there is a reasonable
probability that the result of the trial would have
been different if the suppressed docunents had been
di sclosed to the defense.” Strickler, 119 S. C. at
1952. “The question is not whether the defendant
woul d nmore |ikely than not have received a different
verdict with the evidence, but whether in its
absence he received a fair trial, understood as a
trial resulting in a verdict worthy of confidence.”
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Strickler, 119 S. Ct. at 1952 (quoting Kyles .
Whitley, 115 S. Ct. 1555, 1565-66 (1995)). This
inquiry “is not just a mtter of determ ning
whet her, after discounting the incul patory evidence
in light of the undisclosed evidence, the renaining
evidence is sufficient to support the jury’'s
concl usi ons.” Strickler, 119 S. Ct. at 1952.
“Rather, the question is whether ‘the favorable
evi dence could reasonably be taken to put the whole
case in such a different light as to underm ne
confidence in the verdict.” Strickler, 119 S. C. at
1952 (quoting Kyles, 115 S. Ct. at 1566 (1995));
Way, 760 So. 2d at 914.

First, the court finds that defense Ex. 8 —
which indicates that Derrick Johnson and Melvin
Jones encountered one another in a holding cell on
July 11, 1983 —does not, in and of itself, possess
excul patory value, for it does not exonerate the
defendant from his involvenent in the robbery and

subsequent honi ci de. That sai d, t he court
recogni zes t hat it may have provi ded SONEe
significance in terns of inpeachnent. Adm ttedly,
Derrick Johnson and Melvin Jones were crucial
wi tnesses for the State. It may have also aided
defense counsel in pursuing a different defense
t heory.

As indicated in footnote 3 of this order, Melvin
Jones, during the initial 1983 trial, denied that he
occupied a holding cell wth Derrick Johnson on
November 1, 1983. Had the State disclosed defense
Ex. 8 prior to the retrial, and had Sanders inquired
during the cross- exam nation of Melvin Jones as to
whet her he ever occupied a holding cell with Derrick
Johnson, def. Ex. 8 mght have been wused for
i npeachnent pur poses. In addition, Derrick Johnson,
during the initial trial in 1983, answered “No” as
to whether he had ever discussed the case wth
Mel vin Jones. This testinony is consistent with his
testinmony at the evidentiary hearing, at which tine
he again stated that he never discussed the facts of
the case with Melvin Jones in the holding cell.
[ Pages: 571-578]. Sanders conceded that Derrick
Johnson’s statenent during the first trial was not

i nconsi st ent with def ense Ex. 8, si nce t he
handwritten notation does not i ndicate that a
di scussion actually occurred. [Pages: 229-230]. 1In

sum def. Ex. 8 may have assisted in undermining the
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credibility of Melvin Jones and Derrick Johnson. | t
therefore was favorable to the accused.

Second, the court finds that defense Ex. 8 was
not disclosed to the defense. As discussed earlier,
Sanders testified that it was not disclosed to him
G enn Martin, the prosecutor from the retrial in
1990, testified t hat he had no I ndependent
recollection of its disclosure, and that there was
nothing in the State’'s file to indicate that it had
been disclosed. [Pages: 57-58]. The court makes no
determnation as to whether the nondisclosure was
i nadvertent or willful, other than to note that the
nondi scl osure in this case is nore significant in
light of the State’'s closing argunent. That is, at
R2: Pages 1302-1303, the State argued:

Now, was there any testinony from that
witness stand that could lead you to believe
that Derrick Johnson and Melvin Jones got
together and fabricated this testinony in order
to pin the blane on Derrick Smth? There is no
testinmony fromthat stand that they even [k]new
each other on March 23, 1983, other than Melvin
Jones saying | knew him on the street as New
Yor K.

Wth that said, after carefully evaluating this
issue, the court cannot find that there has been an
adequate showing in this case that the undiscl osed
evi dence, the value of which was relatively |limted,
“coul d reasonably be taken to put the whole case in
such a different light as to underm ne confidence in
the verdict.” Strickler, 119 5. Ct. at 1952 (quoting
Kyles, 115 S. Ct. at 1566 (1995)); Wy, 760 So. 2d
at 914. The question is whether def. Ex. 8 —which
i ndicates that Melvin Jones and Derrick Johnson were
“never together” in the Pinellas County Jail, but
did have an encounter in a holding cell wth other
inmates on July 11, 1983, at which tine Melvin Jones
showed Derrick Johnson a map and said it would help
him at trial, but where no facts were disclosed
about the case —underni nes confidence in the jury’'s
guilty verdict by presenting the case in a whole new
i ght. As explained below, the court cannot find
that it does.

First, both Melvin Jones and Derrick Johnson
were cross-exanmned at the retrial as to whether
they had received any |leniency or prom ses fromthe
State in exchange for their testinmny. Melvin Jones
testified that he was not receiving any |eniency
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fromthe State. [R2 Pages: 992-993].[fn4]13 Notably,
this is consistent with paragraph eleven in the
State’s Response to Demand for Excul patory Material,
filed January 26, 1988, which indicates that only
Derrick Johnson had received a prom se of |eniency
in exchange for his testinony.

Second, Sanders argued to the jury during

closing argunent t hat each individual was a
convicted felon, and that each had crim nal charges
pending at the tine of the defendant’s retrial. He
further argued that neit her i ndi vi dual was a

credible witness.[fnb]14

13[fn4 of trial court’s order] The State Attorney did
subsequently testify on his behalf at his own sentencing
heari ng.

4[fn5 of trial court’s order] During closing argunent, Sanders
argued to the jury, at R2: Pages 1333-1343:

The fact is, these two wtnesses are not
credible witnesses at all. Derrick Johnson, if you
believe his testinony is an acconplice here. I
suggest to you his primary concern was to escape as
much of the blame as possible and pass the blanme on
sonebody el se.

Of course, it's really a benefit to poor old
Mel vin, good citizen Melvin, who' s ducking through
the alley ways, trying to hide fromthe police with
all his warrants, needing sone kind of a break from
the State, needing sonething to get hinself out [of]
this mess. And isn’'t it lucky for Melvin that on
this particular night this nmurder goes down right in
front of him He gets a perfect view of it. He gets
a little sonmething he can bargain with, a little
sonething he can catch a break wth. And Derrick
Johnson steers the cabs right over to where he is.
Isn't that lucky for Melvin Jones? He's a convicted
felon, Derrick Johnson, as is Mlvin Jones, wth
about 24 felony convictions. A one-man crime wave
over here.

That brings us to Mlvin Jones, | talked a
little bit about Melvin Jones already. Mel vin Jones
has 24 felony convictions. | believe he said he —I
don’t know how many arrest warrants he had pending
at the tinme this supposedly happened. He eventually
ended up pleading to 14 felonies. After he cane
forward wth this testinony, he pleads to 14
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Third, Derrick Johnson has consi stently
mai nt ai ned under oath, during the first trial and
during the evidentiary hearing, t hat he never
di scussed the facts of this case with Melvin Jones,
and CCRC offered no evidence or testinony to the
contrary. Derrick Johnson further testified that
Melvin Jones did not ask him any information about
the facts of the case, and that he did not keep any
police reports or other records with him in the
jail. Moreover, as previously discussed, the
pr osecut or from the first trial, Tom Hogan,
testified that Derrick Jones was actually terrified
at bei ng approached by someone who was unfamliar to
hi m but who knew the details of his case.

I n concl usi on, al t hough this undi scl osed
evi dence would have undoubtedly had sone value to
the defense, it certainly would not have put the
whol e case in such a different |light as to underm ne
confidence in the verdict. The fact of the matter
is that the jury already heard testinony and
argunent indicating that Melvin Jones and Derrick
Johnson were not credible witnesses, that each had
prior felony offenses, and that each had crim nal
charges pending at the tine of +the defendant’s
retrial. That defense counsel could have inquired
about a possible nmeeting in the holding cell where
these individuals my have conspired to pin the
charges on the defendant is not materially different
from that which was argued to the jury. It was
already evident to the jury that both Ml vin Jones
and Derrick Johnson had much to gain in avoiding a
first-degree nurder charge, and in pinning the
hom cide on the defendant. Furthernore, Derrick
Johnson has at all tinmes stated that he never
di scussed the facts of the case with Melvin Jones,
or that he even had a “discussion.” There is no
reason to think that he would have testified
differently at the retrial

Accordi ngly, assessing the cunulative effect of
this undisclosed evidence, there is no reasonable
probability of a different result, such that this
evidence would have underm ned confidence in the
jury’s guilty verdict. Wy, 760 So. 2d at 913; cf.
Cardona v. State, 826 So. 2d 968, 979-82 (Fla.
2002). To the extent that this claimwas couched as

felonies and he gets three years in the Departnent
of Corrections.
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an ineffectiveness claim the court finds that if
fails to nmeet the Strickland standard for relief.
Strickland v. Washi ngton, 466 U.S. 668 (1984).

Ot her Excul patory Evidence That Allegedly Should
Have Been Disclosed — Melvin Jones Being A Suspect,
The Existence O Wtness Richard Clarence Davis,
Mel vin Jones Accused OF Sexual Battery, And David
McGruder’ s Identification O “ Shorter Guy” I n
Phot oPak

Next, CCRC, <citing def. Ex. 2, <clainms that
al though the State disclosed police reports to
def ense counsel at or about the time of the first
trial, certain of these reports were “MIlerized” to
delete any nention that the State initially
considered Melvin Jones to be a possible suspect in
this case (which, according to the State, was based
solely on his prior convictions, pending charges,
and |ocation of domcile). The court finds that
CCRC has failed to adduce any evidence at the
evidentiary hearing to support this claim nor has
CCRC proven that the State was legally required to
provide this discovery. Spaziano v. State, 570 So.
2d 289, 291 (Fla. 1990) (“The fact that Tate was a
suspect early in the investigation, though this
theory was | ater abandoned, is not information that
must be disclosed under Brady.”). Mor eover, CCRC
has not proven that the “Mllerizing” of these
police reports was legally inmperm ssible. Mller v.
State, 360 So. 2d 46 (Fla. 2d DCA 1978).

Next, according to CCRC, def. Ex. 3 (police
reports) and def. Ex. 10 (Synopsis/Reinvestigation)
indicate that Derrick Johnson confessed to Richard
Cl arence Davis (a/k/a Charles WIllianms), an inmate
in the Pinellas County Jail, that he shot the
victim Def. Ex. 10 contains a docunment titled
Rei nvestigation, which was prepared by the State
Attorney’s Ofice on April 25, 1983. The | ast page
of this exhibit (bate nunmber 000391) bears a
notation which indicates that Richard Cl arence Davis
stated that Derrick Johnson confessed to killing the
cab driver while in the Pinellas County Jail.

This court need not decide if defense counsel
was entitled to di scl osure of t he
Synopsi s/ Rei nvestigation because the record reflects
t hat defense counsel, prior to the first trial, knew
about Richard Clarence Davis and the statenent he
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made during the State Attorney’s investigation. That
is, prior to the 1983 trial, the State inquired as
to why Tom Hogan, the prosecutor, was listed as a
W t ness. In response, defense counsel indicated
that he was the only individual who could inpeach
Ri chard Clarence Davis, should he deny that Derrick
Johnson ever confessed to shooting the cab driver.
The issue resolved itself when the State indicated
that it would not call Richard Clarence Davis as a
w tness. [Rl Pages: 852-857]. In light of the fact
t hat Sanders, at the evidentiary hearing, testified
to reading the entire first trial, he too knew about
the existence of Richard Clarence Davis, or at the
very |l east, should have known about his existence
[Page: 139]. Therefore, there can be no Brady
violation. Occhicone v. State, 768 So. 2d 1037, 1042
(Fla. 2002) (“a Brady claim cannot stand if a
def endant knew of the evidence allegedly wthheld or
had possession of it, sinply because the evidence
cannot then be found to have been withheld fromthe
def endant.”).

Next, def. Ex. 6 reflects that Melvin Jones nmay
have been facing a possible <charge of sexual
battery. Def. Ex. 6 is a handwitten note witten by
prosecut or Mary McKeown on her own stationary, dated
August 9, 1989. The note reflects that Melvin Jones
t el ephoned her, I ndi cated that his daughter,
El i zabeth, was accusing him of sexually abusing her
sone three to six years ago, but that she had
fabricated the charges out of anger (since Melvin
Jones was trying to reconcile with her nother). The
note further indicates that Melvin Jones wanted to
take a polygraph exam to clear hinself, and that he
wanted his daughter to take a polygraph exam as
well. CCRC alleges that this information could have
been used to inmpeach Melvin Jones’ <credibility by
showi ng that he had reason to “curry favor” with the

St at e. This claim nust fail, however, because CCRC
has not shown that the State was legally obligated
to disclose this handwitten note. Carroll .

State, 815 So. 2d 601, 620 (Fla. 2002) (“the
prosecution is not required to provide the defendant

all information regarding its investigatory work on
a particular case regardless of its relevancy or
materiality.”). Mor eover, the record fails to

reflect that Melvin Jones was ever charged with this
crime. Accordingly, this Brady claimnust fail.
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Finally, CCRC alleges that def. Ex. 10 — the

State Attorney’'s Synopsis — should have been
di scl osed. Again, CCRC fails to neet its burden
showi ng that defense counsel was entitled to
di sclosure of this internal investigatory report.

Carroll, 815 So. 2d at 620. Assum ng that the State
shoul d have disclosed this docunent, the court finds
as follows. Def. Ex. 10 contains a docunent titled
Synopsi s, whi ch details t he State’s i nt ernal
investigation into the case that was conducted March
31, 1983 to April 4, 1983. The back of the first
page (bate nunmber 000409) indicates that although
witness David MG uder gave a description of the
i ndi viduals he saw the night of March 20/21, 1983,
he could not pick these individuals out of a
phot opak. At trial, however, MGuder testified
that he picked the “shorter guy” out of the
phot opak, and that he wote his nane and the date on
the back of the photograph he picked out as being
the “shorter guy” who exited rear of [the] taxi cab.
[ R2 Pages: 862-863].

A review of the evidence in this case,
specifically the State’'s Conposite Exhibit 24A-G
reflects that MG uder signed his nanme on the back
of photograph A and dated it April 8, 1983. That
McG uder could not identify the “shorter guy” from
t he photopack a week after the nmurder at the tinme of
the State’'s investigation, but was able to identify
him four days after the State’'s investigation
concluded is significant. It goes wthout saying
that this information would have been favorable to
t he defense.

That said, the record indicates that the jury
heard the inconsistencies in MGuder’'s testinony.
Knowing that the nurder occurred on the night of
March 20/21, 1983, Sanders cross-exam ned MG uder
as to the date on the back of the photopak.
Specifically, he elicited testinony from MG uder
whi ch indicated that the “two guys” —the suspects —
cane into the Hogley-Wgley B.B.Q establishment on
April 7, 1983, the day before he signed the back of

phot ograph A. [R2 Pages: 869-870]. After defense
counsel called himas his owmn witness, the State, on
Cross-exani nati on, att enpt ed to clarify t hat
McGruder was shown several photopaks on several
occasi ons. In conceding that he was shown severa

phot opaks on several occasi ons, McGruder t hen

testified that he was not sure that the man in
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phot ograph A was the “shorter guy” who got into the
cab that night. [R2 Page: 880, 883].

G ven the doubt MG uder expressed, and the
inconsistencies in his testinony, which the jury
heard, the court cannot find that the undisclosed
evidence — def. Ex. 10 — underm ned confidence in
the guilty verdict. Way, 760 So. 2d at 913. I n sum
the court recognizes that it nust evaluate the
cunul ative effect of al | of the undiscl osed
evidence, and it has. Together, def. Ex. 8 and def.
Ex. 10, had they been disclosed, would not have ' put
the whole case in such a different light as to
underm ne confidence in the verdict.’ Strickler,
119 S. C. at 1952 (quoting Kyles, 115 S Ct. at
1566 (1995)); Way, 760 So. 2d at 914.

I.A. 1. - State Pernitted False Testinpny At Tri al

Next, CCRC asserts that the State permtted
Melvin Jones to testify falsely about his contact
with co-defendant Derrick Johnson. The court has
t hor oughl y revi ewed t he transcripts from the
evidentiary hearing, as well as the witten cl osing
argunents, including the reply. The court is unable
to locate any testinony from the retrial which
reflects that either Derrick Johnson or Melvin Jones
testified falsely about being in a holding cell wth
each other on July 11, 1983. Therefore, this claim
does not relate to def. Ex. 8.

It appears, then, that this claimrelates to the
al l egation that Melvin Jones authored a three-page
handwitten letter to both the State Attorney and
the Public Defender while housed at the Pinellas
County Jail. [Def Ex. 11]. According to CCRC,
Mel vin Jones, in that letter, changed his version of
the events from that originally given by him to
Detective SanMarco to be npbre consistent with the
versi on described by Derrick Johnson. No evidence or
testinony probative to this claim however, was
adduced at the evidentiary hearing.

This subclaim is best described as a Gglio
claim Gglio v. United States, 405 U S. 150 (1972).
To establish a Gglio claim the defendant nust show
that the State knowingly permtted the presentation
of false testinobny, which testinony was material to
the case. Ventura v. State, 794 So. 2d 553, 562
(Fla. 2001) (citing Robinson v. State, 707 So. 2d
688, 693 (Fla. 1998)). In determ ning whether
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testimony is material to the case, the court nust
determne “if there is a reasonable probability that
the fal se evidence may have affected the judgnment of
the jury,” thereby underm ning the verdict. Ventura,
794 So. 2d at 563 (quoting Routly v. State, 590 So.
2d 397, 400 (Fla. 1991)).

After reviewing this claimin its entirety, the
court finds that CCRC has failed to substantiate
this claim CCRC is also unconvincing in its
al l egation that the State 1is carrying out a
“canpai gn of obfuscation.” This claim lacks nerit,
and is therefore denied.

|.A.1. - State Failed To Furnish Defense Counsel
Wth Polygraph Results OF Melvin Jones

Next, CCRC alleges that the State doubted the
veracity of Melvin Jones’ testinony based on his
pol ygraph results, and failed to provide this
information to defense counsel. This is yet another
claim that was not factually developed at the
evidentiary hearing. Nevertheless, the court wll
| ook to the record.

Defense Ex. 1 contains Defendant’s Mdtion to
Conpel Di scovery or Excul patory Material, filed June
14, 1988, which requested to know any information
concerning the admnistration of polygraph tests.
In response to this notion, the State Attorney,
Genn WMartin, furnished three police reports to
def ense counsel under an acknow edgenent of
additional tangible evidence, which reflect that
pol ygr aph tests wer e adm ni st ered to Derrick
Johnson.

As to Melvin Jones, defense Ex. 20 is a
suppl enentary report t hat indicates the State
Attorney’s O fice adm ni st ered a pol ygr aph
exam nation to him on Novenber 3, 1983. The report
indicates that the results were inconclusive; the
witer’s opinion reflects that the inconclusive
results occurred due to the inclusion of the two
“Qutside |ssue” questions, which did not pertain to
the truthful ness of his eyewitness statenments
concerning the hon cide. Sanders testified that he
did not recall receiving any information about this
pol ygraph exam nati on. [Page: 676].

To establish a violation of Brady: “(1) the
evi dence at issue nust be favorable to the accused,
ei ther because it is exculpatory, or because it is
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i npeachi ng; (2) t hat evi dence  nust have been
suppressed by the State, either wllfully or
i nadvertently; and (3) prejudice nust have ensued.”
Way v. State, 760 So. 2d 903, 910 (Fla. 2000)
(quoting Strickler v. Geene, 119 5 C. 1936
(1999)). A def endant IS prej udi ced by t he
suppressi on of excul patory evidence if “there is a
reasonabl e probability that the result of the trial
would have been different i f the suppressed
docunents had been disclosed to the defense.”
Strickler v. Greene, 119 S. Ct. 1936 (1999).

CCRC has not net its burden of proving that def.
Ex. 20 woul d have been excul patory, in t hat it
could have been used for inpeachnent. CCRC al | eges
that “[t]he fact that the State conducted the
pol ygraph would have been enough to show the jury
that the State had doubts about their own star

wtness.” CCRC has cited no authority, however, to
suggest that this singular statenment would be
adm ssible at trial. Jones v. State, 709 So. 2d

512, 519 (Fla. 1998) (“If the evidence could not
have been properly admtted at trial or would not be

adm ssible on retrial, there is no reasonable
probability that the outconme of Jones’ trial would
have been different if the evidence had been
provided to the defense.”). In fact, polygraph

evidence is generally not adnmi ssible at trial. Walsh
V. State, 418 So. 2d 1000, 1002 (Fla. 1982)
(“Polygraph evidence is inadm ssible in an adversary
proceeding in this state.”).

Finally, CCRC has not sufficiently rebutted the
State’s assertion, on page 14 of its Response to
Order to Show Cause, that Detective Pflieger’s
police report, which indicates that a polygraph
exam nation was admnistered to MIlvin Jones, was
di scovered to defense counsel.[fn6]1> In sum CCRC
has failed to satisfy either the nateriality or
prejudice prongs required for a Brady violation.
Vining v. State, 827 So. 2d 201, 208-09 (Fla. 2002).
This claimis therefore denied.

PC-R. V22/ R4091- 4099 (e.s.)

Anal ysis - Brady Claim
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As evidenced by the foregoing neticulous analysis, the
Circuit Cour t pai nst aki ngly eval uat ed t he trial and

postconviction records and found that Smth failed to

establish any materiality16 under Brady. In Strickler .

Greene, the Court reiterated that while the term Brady
violation is sonetinmes used to refer to any breach of the

broad obligation to disclose excul patory evidence -

...Strictly speaking, there is never a real “Brady
violation” unless the nondisclosure was so serious
that there is a reasonable probability that the
suppressed evidence would have produced a different
result (emphasis supplied) (l1d. at 281).

See also Wight v. State, 857 So. 2d 861, 870 (Fla.

2003) (noting that prejudice under Strickler is neasured by
det erm ni ng whet her the favorabl e evidence could reasonably be
taken to put the whole case in such a different light as to
underm ne confidence in the verdict and observing that the
nmere possibility that wundisclosed items of information nay
have been hel pful to the defense in its own investigation does

not establish constitutional materiality, citing U.S. .

15[fn6 of trial court’s order] See Exhibit 17 attached to the
State’s Response to Order to Show Cause.

"Under the prejudi ce prong, the defendant nust show that the
suppressed evidence is material. Evidence is material only if
there is a reasonable probability that, had the evidence been
di sclosed to the defense, the result of the proceeding would
have been different. A “reasonable probability” is a
probability sufficient to underm ne confidence in the outcone.
Reed v. State, 875 So. 2d 415, 430 (Fla. 2004).
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Agurs, 427 U.S. 97, 109-110 (1976) and Gorham v. State, 521

So. 2d 1067, 1069 (Fla. 1988)).
In Vining v. State, 827 So. 2d 201 (Fla. 2002), this

Court agreed with the trial court’s analysis that the capital
def endant had failed, after an evidentiary hearing, to show
prejudi ce because the evidence was not material, as not shown
with a reasonable probability to affect the outcone.
Materiality of allegedly suppressed evidence is also a
requi renment to show that the evidence could have been used for

i npeachnment . Butler v. State, 842 So. 2d 817 (Fla. 2003).

That the evidence could have been used for inpeachnment is
insufficient showing of materiality unless it is shown that
there is a reasonable probability the outcome would have been
different. 1d. This Court’s inquiry focuses on whether the
cunul ative effect of wthheld favorable evidence underm nes

confidence in the outcone. Strickler v. Greene, 527 U. S. 263,

290 (1999); OCcchicone v. State, 768 So. 2d 1037, 1041 (Fla

2000); Cardona v. State, 826 So 2d 968, 973 (Fla. 2002). I n

eval uating the Brady elenents, the evidence nust be considered
in the context of the entire record. Carroll, 815 So. 2d at

619; Sireci v. State, 773 So. 2d 34 (Fla. 2000). Most

recently, in Floyd v. State, 2005 Fla. LEXIS 545, 16-17 (Fl a.

2005), this Court reiterated that “the question is not whether
the defendant would nmore likely than not have received a
different verdict wth the evidence, but whether in its

absence he received a fair trial, wunderstood as a trial
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resulting in a verdict worthy of confidence.” Id. (quoting

Kyles, 514 U.S. at 434).

Jones’ unsolicited contact in a holding cell

During the postconviction hearing, former prosecutor Tom
Hogan recalled obtaining the information (reflected in his
handwitten note) from the State Attorney’s investigator.
Thus, it was not a verbatim transcript of a conversation that
Hogan had with the investigator — or Johnson — or Jones.

Jones’ unsolicited contact with Johnson occurred on July
11, 1983, when they were in a tenporary holding cell along
with several other inmates awaiting court hearings. Johnson
testified at the postconviction hearing and verified that he
had never seen Melvin Jones prior to this occasion. Johnson
never told Melvin Jones any facts about his case;17 and, in
response to this brief encounter, which |lasted only 6 or 7
m nutes, Johnson asked to be renoved from the holding cell.

(PC-R. V31/ R5353-5360). The original prosecutor, Tom Hogan

recalled that Jones was actually terrified at being approached

"On cross- exani nation during Smth's first trial, Johnson was
asked, “Have you ever discussed this case at all with a Melvin

Jones?" And Johnson answered, “No, | never have.” (Rl 1536).
During cross-exam nation during Smith's first trial, Jones was
asked, “Have you ever had a conversation with M. Johnson
about your testinmony here today?" Jones answered, “No, |

didnt." (Rl 1693). Defense counsel then attenpted to inpeach
Jones with a purported holding-cell contact earlier that week.
(Rl 1694-1695).
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by soneone who was unfamliar to him but who knew details of
his case. At the time of Smth's retrial in 1990, the
successor prosecutor, Genn Martin, admttedly had the State’s
case file, which included the 1983 “CID’ request containing
Hogan’s handwitten notation at the bottom of the form (D.
Ex. 8).

The Circuit Court found that the defendant net the first

two requirenents of Brady. Therefore, the dispositive
gquestion in this case, as framed by the Circuit Court, is

“whet her def. Ex. 8 — which indicates that Melvin Jones and
Derrick Johnson were never together in the Pinellas County
Jail, but did have an encounter in a holding cell wth other
inmates on July 11, 1983, at which tinme Mlvin Jones showed
Derrick Johnson a map and said it would help himat trial, but
where no facts were disclosed about the case — underm nes
confidence in the jury’'s guilty verdict by presenting the case
in a whole new light.”

The Circuit Court found that Smth failed to denonstrate
materiality wunder Brady because (1) both Jones and Johnson
were cross-examned at the retrial as to whether they had
received any leniency or promses in exchange for their
testinmony; (2) Sanders argued to the jury during closing
argument that each individual was a convicted felon, and that
each had pending crimnal charges and neither individual was a
credible wtness; (3) Johnson consistently maintained under
oath, during the first trial and during the postconviction

hearing, that he never discussed the facts of this case wth
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Mel vin Jones; (4) Johnson testified that Jones did not ask him
any information about the facts of the case, and that he did
not keep any police reports or other records with himin the
jail; and (5) the original prosecutor, Tom Hogan, testified
that Jones was actually terrified at being approached by
someone who was unfamliar to him but who knew the details of
his case. In conclusion, although the Circuit Court found
that “this wundisclosed evidence would have undoubtedly had
sone value to the defense, it certainly would not have put the
whole case in such a different Ilight as to undern ne
confidence in the verdict.” As the Circuit Court recognized,
the “jury already heard testimony and argunent indicating that
Jones and Johnson were not credible w tnesses, that each had
prior felony offenses, and that each had crimnal charges
pending at the tinme of the defendant’s retrial. That defense
counsel could have inquired about a possible brief nmeeting in
a holding cell where these individuals allegedly my have
conspired to pin the charges on Smth is not mterially
different from that which was argued to the jury. “1t was
already evident to the jury that both Jones and Johnson had
much to gain in avoiding a first-degree nurder charge, and in
pi nning the hom cide on the defendant. Furthernmore, Derrick
Johnson has at all tinmes stated that he never discussed the

facts of the case with Mlvin Jones, or that he even had a

“di scussi on.” There is no reason to think that he would have
testified differently at the retrial.” (PC-R. V22/ R4094-
4095) .
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Contrary to the defendant’s conclusion, the State s case
did not depend solely on Melvin Jones. On the norning of the
murder, Smith confessed to Priscilla Wl ker that he’'d just
shot a “cracker.” Smth also admtted to his friend, Janes
Matt hews, that he “m ght” have shot soneone, that he was
scared, and that he needed a place to stay. Smth's
codefendant, Derrick Johnson, first testified at Smth's
prelimnary hearing in June of 1983, and he was cross-exam ned
extensively by the defense at that hearing and at every
subsequent hearing in this case. Johnson’s testinony,
identifying Smith as the shooter, has never waivered. At
Smith's prelimnary hearing in 1983, at Johnson’s deposition
in 1983, at Smth's first trial in 1984, at Smth's second
trial in 1990, and at Smith’s postconviction hearing in 2002,
Johnson consistently testified that the defendant, Derrick
Smith [Rerun], was the man who exited from the back seat of
the cab and shot the fleeing cab driver. Moreover, during the
postconviction hearing, Johnson reiterated that he did not
know the inmate [Melvin Jones] who approached him and that he
did not give any information about his case to Jones.

The gun described was consistent with the gun m ssing
from the residence of Smth's uncle (Roy Cone), and the netal
conposition of the fragnment discovered on the victim was
consistent with the nmetal conposition of the bullets that Roy
Cone purchased for the gun. (R2. V6/R1043-1046). Smth used
this gun on the cab driver, and then later when he robbed

Marcel DeBulle and his wife at the New Plaza Mtel |ater the
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sane afternoon. (R2. V6/R1191-1202). According to David
McGruder, the cook at the Hogley Whgley B-B-Q the darker,
shorter individual (the same man who had used the tel ephone)
was the man who got into the back seat of the taxicab. (R2
V5/ R855-864). Smith’s fingerprints were on the tel ephone used
by this man at the Hogl ey- Wgl ey.

The night of the nmurder, Smth admtted to Priscilla
Wal ker that he’d just shot a “cracker” cab driver in the back
because he did not want to give up the noney. Priscilla
Wal ker saw the gun that Smth brought with him to her
resi dence. (R2. V6/ R1016-1022) . Anot her witness, Janes
Matt hews al so saw the gun, and Smth confessed to him that he
m ght have shot soneone, that he was scared, and that he
needed a place to stay. (R2. V6/R1027-1030). Finally, Melvin
Jones witnessed the shooting and Jones also identified Smth,
the shorter, darker nman, as the person who exited from the
back seat of the taxicab and shot the cab driver. In |ight of

the foregoing, Jones’ wunsolicited and brief encounter in a

hol ding cell, which pronpted Johnson to contact the guard and
ask to be noved to another cell, was not material under Brady.

Police Reports

On January 25, 1988, one of the successor prosecutors in
this case, Mary MKeown, submitted the State’'s witten
response to the defendant’s demand for excul patory materi al

This response stated, in part:

1. I n response to Paragraph “1" of Defendant’s
Demand for Excul patory Material, discovery has been
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provided in this cause. Depositions as well as

previous trial testinmony of w tnesses are avail able

to the defense.

(D.Ex. 1,, bsp. 0096).

Subsequently, a third prosecutor, Genn Martin, inherited
this case for retrial; and although Martin did provide the
defense wth additional police reports in supplenental
di scovery responses, Martin could not be certain that all of
the conplete police reports were discovered for the second
trial in 1990. However, Smith established nothing in the

possi bly undi scovered reports reflecting anything materi al

under Brady. See Carroll v. State, 815 So. 2d 601, 620 (Fl a.

2002) (“The prosecution is not required to provide the
def endant all information regarding its investigatory work on
a parti cul ar case regardl ess of its rel evancy or

materiality.”) Conpare, Rogers v. State, 782 So. 2d 373,

382-84 (Fla. 2001)(finding Brady violation in wunprovided
reports of co-defendant confessing to conm ssion of different,
simlar robbery with different acconplice and unprovi ded tape
of phone conversation reflecting prosecutor’s coachi ng changes
in co-defendant’s testinony). The contents of the possibly
undi scl osed police reports reflect no simlarly relevant
excul patory or inpeaching information and do not wunderm ne
confidence in the outcone.

The assertion that the State “w thheld” portions of

police reports that did not constitute “MIller” portions does
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not, ipso facto, equate with the |egal conclusion of Brady
violation. The State is not unm ndful of this Court’s recent

decision in Floyd v. State, 2005 Fla. LEXIS 545 (Fla. 2005)

addressing “MIlerized” police reports. However, in Floyd,
this Court found a Brady violation based, in part, on

undi scl osed police reports which not only identified other
suspects, but also failed to include the defendant or anyone
meeting his description as being present at the victins
residence at the time of the nmurder. As this Court explained
in Floyd:
The trial court found that Floyd failed to show
that the State was obligated to turn over the Tina
G enn interviews and other information, erroneously

relying on case |law on the confidentiality of police
reports and the general proposition that the State

is not obligated to provide all i nvestigatory

i nformati on possessed by the police to the defense.
18 . . .

[ n5] However, it is apparent that the substantive

information contained wthin the police reports
identifying a neighbor of the victim as being an
eyewitness to the presence of other suspects at the
victims home at the time of the nmurder qualified as
Brady material. See Rogers. Thus, the trial court
erred when it found that the State was not obligated
under Brady to turn over the substance of the
witness interviews and other information contained
within the police reports but not disclosed to
Fl oyd.

“Ifn 5 of Floyd opinion, stating], “See MlIler v. State, 360
So. 2d 46, 47 (Fla. 2d DCA 1978) (requiring the production of
statenments made by police officers who witnessed a crine and
wrote their observations in police reports despite the hol ding
of a previous case "that ©police reports are not public
docunments open to inspection")”
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Fl oyd, 2005 Fla. LEXI S 545.

In this case, Smith' s exanples of information w thheld by
the redacted police reports do not reveal inpeaching, or in
some cases even adm ssible, evidence. Mor eover, the cases
relied upon by Smith are readily distinguishable from the

circunstances in this case. For exanple, in Mordenti v.

State, 894 So. 2d 161 (Fla. 2004), the defendant was convicted
primarily on the testinony of one person, the defendant’s ex-
wife, Gl Mrdenti MIIigan. Gail was the only w tness who
was able to place Mdirdenti at the scene of the nurder. “There
was no noney trail, no eyew tnesses, no confession, no nurder
weapon, no blood, no footprints, and no DNA evidence |inking
Mordenti to the nurder.” I1d. The State’'s entire case relied
solely on Gail’s testinony. In Mordenti, a new trial was
ordered because the State failed to disclose Gail’s date book,
whi ch could have been used by the defense for inpeachnent
pur poses, and crucial information obtained from the State’s

interview with a key witness. In Cardona v. State, 826 So. 2d

968, 971 (Fla. 2002), the undisclosed materials warranting new
trial were three typed crimnal investigation reports and a
proffer letter from [the co-defendant]’'s attorney to the State
outlining the substance of what the [co-defendant] was

prepared to testify to at Cardona’s trial. In Hoffrman v.

State, 800 So. 2d 174, 179-81 (Fla. 2001), the nondisclosure
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of hair evidence and reports concerning the investigation of
ot her suspects (including a confession) required a new trial.

Ot her Suspects

The disclosure that Melvin Jones, and others, were
initially nentioned as possible suspects on the first day of
the police investigation (D. Ex. 2, bsp. 4945) does not
constitute information that nust be discovered, where, as
here, one of the co-defendants confessed at a later tinme, and
the person [Smith] who used the pay phone at the Hogl ey Wgl ey
and whose fingerprint was on that phone, was identified by M.
McGruder as the same man who got into the back seat of the
t axi cab.

In Wight v. State, 857 So. 2d 861, 870 (Fla. 2003), the

defendant asserted an alleged Brady violation based on
information contained in police files concerning other
possi bl e suspects and other crimnal activity in the sane
nei ghbor hood. In denying Wight's postconviction claim this
Court enphasi zed:

. . ., the evidence Wight <clainms as Brady
material consists of information contained in police
files concerning other possible suspects and other
crimnal activity in the same nei ghborhood. This is

the same type of evidence that this Court recently
addressed in Carroll v. State, 815 So. 2d 601 (Fla.

2002). In Carroll, the defendant argued that the
State withheld favorable evidence that consisted of
police investigative notes that |inked the defendant
with another suspect, that another person was
believed by the famly to be involved, and that
ot her crinmes, including another rape, had occurred
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in the neighborhood. 1In denying relief on this
issue, we said, “As noted by the State, the
prosecution is not required to provide the defendant
all information regarding its investigatory work on
a particular case regardless of its relevancy or
materiality." |d. at 620. Li kewi se, investigators
in this case were not required to provide all of the
notes and information regarding their investigation

Thus, Wight has failed to denonstrate that the
evi dence shoul d have been di scl osed.

However, even if the State should have discl osed
the evidence, Wight has not denonstrated prejudice
by the failure to do so. In order to be entitled to
relief on a Brady claim the defendant nust also
show that the evidence "is material either to guilt

or to punishnent, irrespective of the good faith or
bad faith of the prosecution.” Gorhamyv. State, 521
So. 2d 1067, 1069 (Fla. 1988). There has been no
such showing in the instant case. The nere

possibility that undisclosed itenms of information
may have been helpful to the defense in its own
i nvestigation does not establish constitutional
materiality. See United States v. Agurs, 427 U.S
97, 109-10, 49 L. Ed. 2d 342, 96 S. Ct. 2392 (1976);
Gorham v. State, 521 So. 2d 1067, 1069. The fact of
other crimnal activities and the existence of other
crimnals in the sane nei ghborhood where this nurder
occurred does not affect the guilt or punishnent of
this defendant.

We agree with the trial court’s determ nation
that the exculpatory effect of the docunents is
nmerely speculative; therefore, we affirm the trial
court's denial of relief on this issue.

Wight, 857 So. 2d at 870 (e.s.)

In this case, trial counsel was obviously aware of Jones’
past convictions and pending charge, which was the only reason
he was nentioned as a possible suspect. (RL. V5/R773). Smith
failed to denonstrate that the evidence was favorable to him
or adm ssible as inpeachnment of Jones. That the police nmay

have investigated other suspects is not automatically
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favorable to Smth, and the failure to disclose the
prelimnary investigation of other possible suspects has been
held not to constitute a Brady violation in numerous other

cases. See, Swafford v. State, 679 So. 2d 736, 738-739 (Fla.

1996); Medina v. State, 690 So. 2d 1241, 1249 (Fla. 1997);

Spaziano v. State, 570 So. 2d 289, 291 (Fla. 1990).

Mel | ow Jones

The disclosure that Mellow Jones was part of the
nei ghbor hood canvas shortly after the 12:30 a.m shooting and
again around 8:30 a.m does not reflect inpeaching information
of any substance. Both police reports included her in those
househol ds for which the police received “negative” responses.
Mell ow Jones testified that she had heard nothing;, and, on
cross-exam nation, defense counsel Sanders confirnmed that
Mell ow was interviewed by the police after she spoke with her
husband. Mel |l ow Jones stated that she had not realized the
officer was inquiring about the sanme nurder her husband
claimed to have wtnessed. (R2. V6/ R1015-1016) . The
di sclosure that police canvasses of the neighborhood twce
received negative results from Mellow Jones would have
provided little or no inpeachnent.

Jones’ tel ephone call to ASA McKeown in 1989

The disclosure that in October of 1989, Jones tel ephoned

prosecutor Mary MKeown and advised that his 16-year-old
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daughter, who had a child of her own, recently had made
al l egati ons of sexual abuse occurring 3 - 6 years earlier,
that her allegations were in retaliation for Jones’ attenpted
reconciliation with his wife, and that Jones wanted to take a
pol ygraph, is not shown to be relevant to or adm ssible in the
second trial. The Circuit Court, citing Carroll, found that
the State was not required to disclose this handwitten note

reflecting Jones’ call. See, Carroll v. State, 815 So. 2d

601, 620 (Fla. 2002) (“the prosecution is not required to
provi de t he def endant al i nformation regar di ng its
investigatory work on a particular case regardless of its

rel evancy or materiality”); See also, Jennings v. State, 782

So.2d 853, 858 (Fla. 2001) [finding that wundisclosed letter
does not evidence that w tness was seeking (or that the State
was offering) an inproper benefit that would lead him to
fabricate testinmony, the letter does not constitute Brady
mat eri al ] . Jones’ testinmony at each trial ~consistently
identified Smth as the triggermn. Jones had no suspect
notivation existing at the time of Smth' s trial to arguably
alter his prior, consistent testinmony or to sonmehow *“skew

that prior consistent testinony. See, State v. Lewis, 838 So.

2d 1102 (Fla. 2002) (even assumng the State failed to
di scl ose potential inpeachment evidence, given the limted

value of this evidence, and, the fact testifying w tness had

44



al ready been sentenced, and any notivation for skewing his
testimny would have been |limted, there was no reasonable
probability of a different result).

Additionally, the Circuit Court below noted that Jones
was never charged with any offense. “1f the evidence could
not have been properly admtted at trial or would not be
adm ssible on retrial, there is no reasonabl e probability that
the outcone of [the defendant’s] trial would have been
different if the evidence had been provided to the defense.”

Jones v. State, 709 So. 2d 512, 519 (Fla. 1998). Evi dence

which would not have affected the outcone is not nmaterial.

Wiite v. State, 664 So. 2d 242, 244 (Fla. 1995).

Prosecutor’s Synopsi s

In this sub-claim Smth asserts that the State was
required, under Br ady, to di scl ose t he prosecutor’s
i nvestigation synopsis of witness McGuder, the clerk at the

Hogl ey-Wogley. As noted in United States v. Bagley, 473 U S.

667, 675 (1985) (footnote omtted):

: the prosecutor is not required to deliver his
entire file to defense counsel, but only to disclose

evidence favorable to the accused that, i f
suppressed, would deprive the defendant of a fair
trial.

At trial, M. MGuder testified that the shorter, darker
bl ack male got into the rear of the cab, and the other man, a

taller, lighter-skinned black male, got into the front of the

45



Yel |l ow taxi cab when it arrived at the Hogl ey-Wgl ey Barbecue.
(R2. V5/R859-860). M. MGuder identified Smth from a

photopak as the one who cane inside to telephone for the

Yel | ow cab. (R2. V5/R855-857, 859-860, 862-863). Smth's
fingerprint was identified on this tel ephone receiver. (R2
V5/ R838-843; V.7/R1214-1216). Jones’ testinony, that “New

York” got out of the front of the cab and “Rerun” got out of
t he back, (Rl1. V5/R796-808, V11/1674-1678, V11/1692-1693; R2.
V6/ 978-987) , was consistent with the testinmony of M.
McGruder, as to which seats the two nen had taken on entering
the cab. (R2. V5/860). M. MG uder did not know either Smth
or Johnson, but identified the shorter, darker man [Smith] as
the one who got into the back of the cab. (R2. V5/859-863).

In denying postconviction relief on this claim the
Circuit Court found, first of all, that CCRC failed to neet
its burden showing that defense counsel was entitled to
di scl osure of this internal investigatory report. 1d. citing,
Carroll, 815 So. 2d at 620. The prosecutor’s notes,
i npressions, or inferences from investigations are not Brady
mat erial and, therefore, are not subject to disclosure. See,

Spaziano v. State, 570 So. 2d 289, 291 (Fla. 1990)(ruling

i nvestigative notes detailing inferences frominvestigation is
not adm ssible evidence and thus not Brady mterial);

WIlliamson v. More, 221 F.3d 1177, 1183 (11th Cir. 2000)(no

Brady violation in state’'s failure to turn over non-verbatim
non- adopted w tness statenments, not adm ssible at trial as

i npeachnment evidence; appellate court may not speculate on
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what m ght have been discovered if the docunments had been

turned over); Hi ckman v. Taylor, 329 U S. 495 (1947) (notes of

a witness interview contain a real risk of inaccuracy and

untrustworthiness); WIIlianson v. Dugger, 651 So. 2d 84, 88

(Fla. 1994) (Most of the “w thheld” evidence consisted of the
prosecutor’s trial preparation notes; they did not reflect the
verbatim statenents of any wtness interviewed and had not
been signed, adopted or approved by the persons to whom they
were attributed. The notes also included trial strategy
notations by the prosecutor and his personal interpretations
of remarks made by the witnesses. Such material is not

subj ect to disclosure); Jennings v. State, 782 So. 2d 853, 856

(FI a. 2001) (prosecutor’s investigative notes did not
constitute Brady material); See also, Kyles v. Witley, 514
U S. 419, 436-438 (1995), noting:

As Justice Blackmun enphasized in the
portion of his opinion witten for the
Court [in Bagley], the Constitution is not
viol ated every tine the governnent fails or
chooses not to disclose evidence that m ght
prove helpful to the defense. 473 U S. at
675, and n.7. W have never held that the
Constitution demands an open file policy
(however such a policy mght work out in
practice), and the rule in Bagley (and,
hence, in Brady) requires |less of the
prosecution than the ABA Standards for
Crimnal Justice, which call generally for
prosecutorial disclosures of any evidence
tendi ng to excul pate or mtigate.

In addition, the Circuit Court alternatively assuned that

even if the State should have disclosed the prosecutor’s
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assessnment of witness McGuder, the record confirned that the
jury heard the inconsistencies in MGuder’s identification
testi nmony. Utimately, regardless of McGuder’s vacillating
ability to identify Smth, which prosecutor Hogan suspected
was pronpted by reluctance and fear, and the w de range of
estimtes which MG uder provided of Smth's weight, it was
still Smith's fingerprint which was recovered from the
tel ephone used by the shorter, darker man - the sanme person
t hat McGruder saw enter the back seat of the taxicab.

At trial, defense counsel cross-exam ned McGuder as to
the date on the back of the photopak, and the State attenpted
to clarify that MGuder was shown several photopaks on
several occasions. “I'n conceding that he was shown severa
phot opaks on several occasions, MG uder then testified that
he was not sure that the man in photograph A was the “shorter
guy” who got into the cab that night.” (PC-R V/22/R4097,
citing R2 Page: 880, 883). Consequently, “[g]iven the doubt
McGruder expressed, and the inconsistencies in his testinony,
which the jury heard, the court cannot find that the
undi scl osed evidence —def. Ex. 10 —underm ned confidence in
the guilty verdict. Wiy, 760 So. 2d at 913. Eval uating the
cunmul ative effect of all the evidence the trial court found,
“Together, def. Ex. 8 and def. Ex. 10, had they been

di scl osed, would not have ‘put the whole case in such a
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different light as to underm ne confidence in the verdict.’”
PC-R.  V22/R4097., citing Strickler, 119 S. C. at 1952
(quoting Kyles, 115 S. Ct. at 1566 (1995)); Way, 760 So. 2d at

914. See also, Mncey v. Head, 206 F.3d 1106 (11th cir. 2000)

(Mncey failed to convince us that “there [was] a reasonable
probability that the result of the [penalty phase] would have
been different if the [prosecutor’s notes] had been disclosed
to the defense.”)

Jones’ Pol ygraph

The trial court found that Smth was not entitled to
relief on this claimbecause pol ygraph evidence woul d not have
been adm ssible and CCRC “has not sufficiently rebutted the
State’s assertion, . . . that Detective Pflieger’s police
report, which indicates that a polygraph exam nation was
adm nistered to Melvin Jones, was discovered to defense
counsel . [fn6] In sum CCRC has failed to satisfy either the
materiality or prejudice prongs required for a Brady

vi ol ati on. Vining v. State, 827 So. 2d 201, 208-09 (Fla.

2002).” (PC-R. V22/4099). (footnote omtted). Utimtely, the
claimthat the State may have suppressed information of Jones’
pol ygraph on Novenber 3, 1983, fails to establish a Brady
claim as not shown to be mterial. The report of the
pol ygraph reflects only that Jones’ pol ygraph test was

i nconcl usi ve on questions pertaining to his bad check charges.
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The disclosure that the result of Jones’ polygraph was
inconclusive, as contrasted with his statenents during the
pol ygraph, would have been inadm ssible and not available to

def ense counsel to use for inpeachnment. See LeCroy v. Dugger

727 So. 2d 236, 240, n. 10 (Fla. 1998) (inadm ssibility of
pol ygraph results anong rulings affirmed on summary denial);

Walsh v. State, 418 So. 2d 1000, 1002 (Fla. 1982) ("Absent

consent by both the state and defendant, polygraph evidence is
inadm ssible in an adversary proceeding in this state.");

Sochor v. State, 883 So. 2d 766, 785 (Fla. 2004) (sanme). A

Brady violation is not established if the evidence would have

been inadm ssible for inpeachnent. See Glliam v. State, 817

So. 2d 768, 775-76 (Fla. 2002); Wod v. Barthol omrew, 516 U. S

1 (1995) (no Brady violation where polygraph results woul d not
have been adm ssible at trial).

The Gglio Claim

Gglio involves a prosecutor’s know ng presentation, at
trial, of false testinony against the defendant. See G glio,
405 U. S. at 154-55. In denying Smth's Gglio claim the

Circuit Court first pointed out that the “court has thoroughly
reviewed the transcripts fromthe evidentiary hearing, as well
as the witten closing argunments, including the reply. The
court is unable to |ocate any testinony fromthe retrial which

reflects that either Derrick Johnson or Melvin Jones testified
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fal sely about being in a holding cell with each other on July
11, 1983. Therefore, this claim does not relate to def. EX.
8.” Smith does not dispute this dispositive factual finding
by the Circuit Court. Consequently, Smth has failed to neet

Gglio's initial threshold requirenent. See, Tonmpkins v.

Moore, 193 F.3d 1327, 1340 (11th Cir. 1999) (“Tonpkins has
failed to nmeet the threshold requirenment that he show false
testi nony was used.”).

Smith’s reliance on the prosecutor’s closing argunment
likew se fails to establish any valid Gglio claim In Gorby
v. State, 819 So. 2d 664, 678 (Fla. 2002), this Court held
that a stacking of inferences alleging that the State struck a
deal with a State witness was insufficient to establish a

Brady or G glio violation for failure to show either that the

witness gave any false testinmony or that the State knew he
had.

During the State’'s closing argunent in the second trial,
the prosecutor posed a rhetorical question whether there was
any testinony that could lead the jurors to believe that Jones
and Johnson got together and fabricated their testinony in
order to pin the blame on Smth and argued that there was no
evi dence presented that they even knew each other on March 23"
[sic], 1983, the date of the nurder, other than Jones know ng

Johnson on the street as “New York.” (R2. V8/ R1302-1303).

51



The prosecutor’s rebuttal closing argunent in the second
trial, (R2. V8/ R1349-1350) was in direct reply to defense
counsel’s argunment that Johnson and Jones acted in collusion
and plotted and planned their testinony together. The
prosecut or repeated that they [Jones and Johnson] hardly knew
each other and added that they had no motive for plotting
al though adding that Jones had, since the first trial,

received the three-year sentence on his bad check charges and

that Jones did not consider it nuch of a break.

Jones admtted to giving an altered version20 of the facts
to Detective SanMarco at their first neeting and this was
t horoughly addressed by defense counsel on cross-exam nation
at both the first and second trials as part of their efforts
to show that Jones’ testinony was intended by him to obtain
benefits from the State in his own sentencing. (R1.
V11/ R1694-1695; R2. V6/R991-993, 997-1005, 1008-1009). At the

first trial, Jones testified the State had promsed him

“sanders recal | ed that, at the tinme of Smth's retrial, he'd
reviewed Jones’ court file. (PC-R V27/R4942). Therefore,
Jones’ judgnents and sentencing dispositions were known to
him  Obviously, there can be no Brady/ G glio violations where
the defense had the exhibits or information ostensibly
denonstrating the violation. See Routly v. Singletary, 33
F.3d 1279, 1286 (11th Cir. 1994).

Nlnitially, Jones said the cab was turned a different way.
(R2. V6/R1002) Jones answered a few of the officer’s
guestions and then *“just stopped” answering. (R2. V6/R1005).
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not hing, but that he expected that the sentences would be
i nposed concurrently as a five-year sentence. Jones expl ai ned
that his charges were all worthless check charges or failure
to provide services arising from his cabinet making business.
(R1. V11/R1687, 1710-1711, 1775). At the second trial, Jones
testified that the prosecutor had spoken in his behalf at
Jones’ sentencing after Smth's first trial and that he had

received a three-year sentence, which Jones did not consider

to be any break.> (R2. V6/R998, 1000).

During the evidentiary hearing, Derrick Johnson testified
that he provided no information to Jones when Jones showed him
a hand-drawn map in the holding cell. Johnson had not known
Jones prior to that encounter and was so concerned by Jones
approachi ng him about his case that he asked to be noved from
the holding cell. (PC-R V31/R5357-5359). Johnson descri bed

the “very brief conversation”™ he had with Jones and said that

““This Court previously has rejected simlar clainms of alleged
undi scl osed benefits. See Rose v. State, 774 So. 2d 629, 635
(Fla. 2000) (rejecting Gglio claim noting that even if
al l egations were true that state m sled defendants and jurors
about notives of wtnesses for testifying, the materiality
requi rement was not satisfied since such evidence did not put
the case in such a different light as to underm ne confidence
in the verdict); White v. Sate, 729 So. 2d 909, 913 (Fla

1999) (affirmng trial <court’s denial of Brady and Gglio
claims holding the additional evidence of a deal between the
state and its key witness immterial where the defense was
able to expose the major conmponents of the deal during cross).
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he “became very unconfortable, [and] asked to be noved." (PC-
R V31/ R5359).

Unlike Alcorta v. Texas, 355 U S. 28 (1957), the instant

case does not involve a situation where a w tness know ngly
gave fal se testinony known by the prosecutor to be fal se which
was material. Johnson did not describe the crinme to Jones in
any way. (PC-R V31/R5379). Johnson had already experienced
that inmates would ask him questions in an effort to |earn
about his case to help thenmselves and had | earned not to talk
to anybody. (PC-R V31l/ R5379). Johnson testified that he had
no police reports with himin jail or any other records than
the original charge sheet. (PC-R  V31/R5359). Johnson
expl ai ned that he was being truthful in his trial testinony,
when the defense asked if he had ever discussed the case with
Mel vin Jones, because he did not consider their encounter in
the holding cell to be any discussion when Jones did all the
tal king. (PC-R V31/R5383). Johnson gave Jones no information
about the case and Jones asked for none, except what Johnson
was going to do, was he going to testify or not. (PC-R
V31/ R5385). Jones did not describe what he had observed but,
via the hand-drawn map, showed Johnson what he had observed.

The map showed where all the parties were, including Jones.

The only information Johnson provided during the 6 or 7 mnute
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encounter was that he did not know what he was going to do.
(PC-R. V31/ R5385-5386).

The postconviction hearing did not establish that the
State presented any false testinmony which was material to the
outcome of Smith's conviction and sentence. Testi nmony of
def ense counsel Thomas Donnelly confirmed the record show ng
that the defense was aware of sone contact in the holding cell
in Novenmber, just prior to trial. (PC-R V31/R5391; RI.
V11/ R1693-1695). Sanders testified he read the transcript of
the first proceeding. Mreover, Johnson consistently has
deni ed providing any information to Jones. (PC-R. V31/ R5357-
5359; 5379).

The postconviction hearing did not establish that Jones
or Johnson testified falsely at trial about their not having
col |l aborated on their testinony. None of the criteria for
denonstrating a Gglio violation are present - there was no
fal se testi mobny, known to be false by the prosecutor, or which
is material. Ventura, supra. None of the wi tnesses testified
about Johnson providing any information to Jones, or that they
wor ked together to place responsibility on Smth, and Johnson
denied it. (PC-R.  V31/R5356-5359). The State Attorney’s
| nvestigative Meno, (D. Ex. 8) does not show that Jones
received any information from Johnson about the facts of this

case.
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Here, Jones’ denial that he resided with Johnson in a
cell at the jail is not materially false because there is no
showing that the brief encounter in a holding cell at the
courthouse changed the trial testinony of either Jones or
Johnson. The State’'s Closing Argunment — that no evidence
showed Johnson and Jones coll aborated or worked together to
pl ace responsibility for the shooting on Smth - has not been
shown to be false. Johnson has never waivered in identifying

Smith as the shooter and insisting that he provided no

information to Jones. Fal se evidence is material if it
under m nes confidence in the outcone. Rose v. State, 774 So.
2d 629, 634 (Fla. 2000). In the instant case, nothing

presented at the postconviction hearing underm nes confidence

in the outconme of Smith's retrial. See, Wod v. Barthol onew,

516 U.S. 1, 8 (1995). (“[i]t should take nore than supposition
on the weak premses offered by [defendant] to underm ne a

court’s confidence in the outcone”).

| SSUE | |
THE SCOPE OF THE EVI DENTI ARY HEARI NG CLAI M

In his second issue, Smth alleges that the trial court
erroneously limted the scope of the nmulti-day evidentiary

heari ngs concerning alleged Brady/Gglio violations. However,

other than obliquely conplaining that the trial court

purportedly refused “to permt M. Smth to present all of the
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evi dence of Brady/Gglio violations...,” Smth fails to

particularly identify any specific ground which was inproperly
sunmarily denied. (See, Initial Brief of Appellant at 77-80).
Smith's allegation that “sone evidence” drew an objection
that it was beyond the scope of the hearing and concl usory
conplaint that “all of the allegedly undisclosed favorable
[unidentified] evidence nust be presented,” is wefully
i nadequate to fairly preserve and present this issue for
appeal. (See, Initial Brief at 78-79). As this Court has
previously stated, “the purpose of an appellate brief is to
present argunents in support of the points on appeal." Duest
v. Dugger, 555 So. 2d 849, 852 (Fla. 1990). The State submts
that nmerely making reference to argunments which were raised
sonewhere below does not suffice to preserve issues and,

therefore, this claimis waived. See, Cooper v. State, 856

So. 2d 969, 977, n. 7 (Fla. 2003); Sweet v. State, 810 So. 2d

854 (Fla. 2002); Dufour v. State, 2005 Fla. LEXIS 691, 84-85

(Fla. 2005).

Moreover, the trial court thoroughly addressed each of
the defendant’s identified clainms, reconsidered its original
order which summarily denied, in part, the defendant’s anmended
notion to vacate, and ultimtely expanded the scope of the
evidentiary hearing in response to Smth' s request. On
January 7, 2002, the trial court entered a 62-page witten
order which summarily denied, in part, some of the defendant’s
postconviction clainms. Smth sought rehearing/reconsideration

of seven rulings in the order of January 7, 2002. On February
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11, 2002, the trial court granted rehearing, in part, and
directed Smth to “properly supplenment his postconviction
notion.” On March 13, 2002, Smith filed a supplenental
anmended notion to vacate. On May 10, 2002, the trial court
granted, in part, the defendant’s supplenents and, therefore,
expanded the scope of the evidentiary hearing. After the
mul ti-day evidentiary hearing, the trial court entered a
conprehensive final witten order denying postconviction
relief. The trial court’s final witten order sets forth an
extensive analysis of Smth' s postconviction clainms, both
i ndividually and cunul atively. (PC-R V22/R4089-4113). Thus,
even if this perfunctory issue is now considered, no relief is
due because Smith has not identified any specific error in the
treatment of any identified clains bel ow
ISSUE 111
THE “1 AC - GUILT PHASE” CLAIM

In this claim Smth asserts that trial counsel was
ineffective during the guilt phase in allegedly failing to (1)
contact an inpeachnment w tness, Ventura G bson, (2) thoroughly
chal | enge the conclusions of the FBI chem st, Donald Havekost,
(3) assert a cause chall enge agai nst some unnamed jurors, and
(4) adequately investigate purported “alibi” wtnesses, Hkan
Canmpbel | and James Hawki ns.

To establish a claim that trial counsel was ineffective,
a defendant nust establish both deficient performnce and

prejudice, as set forth in Strickland. See, Rutherford v.

State, 727 So. 2d 216, 218 (Fla. 1998). To nmeet the first
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prong, deficient performance, a defendant nust establish
conduct on the part of counsel that is outside the broad range
of conpet ent performance under prevailing professional

st andar ds. See, CGore v. State, 846 So. 2d 461, 467 (Fla.

2003), citing Strickland, 466 U. S. at 688. Second, as to the

prejudi ce prong, the deficient performance nust be shown to
have so affected the fairness and reliability of the
proceedi ngs that confidence in the outconme is underm ned. See

Strickland at 694; Rutherford, 727 So. 2d at 220. “When a

defendant fails to mke a showing as to one prong, it is not
necessary to delve into whether he has nade a showing as to

the other prong.” Zakrzewski v. State, 866 So. 2d 688, 692

(Fla. 2003); WAaterhouse v. State, 792 So. 2d 1176, 1182 (Fla.

2001) .

St andar ds of Revi ew

After an evidentiary hearing on a claim of ineffective
assi stance of trial <counsel, this Court reviews the dual

Strickland deficiency and prejudice prongs as “m xed questions

of law and fact subject to a de novo review standard but

the trial court’s factual findings are to be given deference.
So long as the [trial <court’s] decisions are supported by
conpet ent, subst anti al evi dence, this Court wi | | not
substitute its judgment for that of the +trial court on
guestions of fact and, likewise, on the credibility of the
wi tnesses and the weight to be given to the evidence.” Sochor
v. State, 883 So. 2d 766, 781 (Fla. 2004) (quoting Porter .
State, 788 So. 2d 917, 923 (Fla. 2001)).
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| peachnment wi t ness Ventura G bson

The Circuit Court found that trial counsel was deficient

in failing to locate Ventura [Vince] G bson, however,
Court found no resulting prejudice. As the Circuit
expl ai ned:

: the court cannot find that the deficiency
so affected the fairness and reliability of the
proceedi ng such that confidence in the outconme is
underm ned. Maxwell, 490 So. 2d at 932 (citing
Strickland v. Washi ngton, 466 U S. 668 (1984)). The
fact of the matter is that any inpeachnent of Melvin

t he
Court

Jones as to how he arrived in the alleyway near his

residence is collateral to his being there. He

explained in detail that he saw the crine occur, and

no inpeachnent evidence as to how he arrived there

woul d have altered hi s eyewi t ness t esti mony

descri bing the robbery and hom ci de.

Additionally, as noted by the State in its
witten closing argunent, and as noted by Justice
Shaw in his dissent from the opinion reversing the
case for a new trial, there exists a plethora of

evidence inplicating the defendant in this hom cide,

which is separate and distinct from Melvin Jones’

testinmony. Smith v. State, 492 So. 2d 1063, 1069-70

(Fla. 1986).

Derrick Johnson consistently testified at his
prelimnary hearing, at his deposition, in both
trials, and at the evidentiary hearing that the
def endant shot the cab driver. The gun descri bed

was consistent with the gun mssing from Roy Cone’s
residence (Roy Cone is the defendant’s uncle), and
the metal conposition of the fragnment discovered on
the victimwas consistent with the nmetal conposition
of the bullets that Roy Cone purchased for the gun.
[ R2 Pages: 1043-1046]. The defendant used this gun
on the cab driver, and then |ater when he robbed
Marcel DeBulle and his wife at the New Plaza Mte

| ater the sane day. [R2 Pages: 1191-1202]. M .
David McGruder, the cook at the Hogley Wgley B B-Q
identified Derrick Johnson and Melvin Jones as
exiting the cab that night. He al so indicated that
t he darker, shorter individual exited the back seat
of the cab. [R2 Pages: 855-864]. The night of the
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murder, the defendant told Priscilla Wlker, a
disinterested witness, that he just shot a “cracker
cab driver in the back” because he did not want to
give up the noney. Additionally, Priscilla Wl ker
saw the gun that the defendant brought with himto
her residence. [R2 Pages: 1016-1022]. Fi nal |y,
anot her w tness, Janes Matthews also saw the gun,
and the defendant confessed to him that he m ght
have shot soneone, that he was scared, and that he
needed a place to stay. [R2 Pages: 1027-10301.

All of this evidence nust be considered in
determining if the single act of failing to |ocate
and i nvesti gate Vince G bson under m ned t he
reliability of the verdict. Based on a review of
the entire record, and in light of the Strickland

standard, the court finds that it did not.
(PC-R V22/ R4100-4101) (e.s.)

The State asserts that Smth's claim of ineffective
assistance for failure to discover Ventura G bson as an

i npeachi ng witness neets neither prong of Strickland. Tri al

counsel’s performance was not deficient because G bson’s
testinony would have been nere collateral inpeachnment on the
irrelevant, immaterial matter of how Jones arrived at the
scene. Furthernore, there is no reasonable probability that
the outcome would have been different even had M. G bson’s
col l ateral inpeachnent been admtted at trial because the
State’s proof of the case did not depend on the testinony of
Mel vin Jones.

Johnson consistently testified -- at Smith's prelimnary
hearing (on 6/23/83, which obviously preceded the holding cell
contact on 7/11/83), at deposition, at two trials and at the

postconviction hearing, that Smth shot the cab driver.
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Smith, not Johnson, was the one seen with a handgun on the day
of -- the day before — and the day after the nurder. The gun
described was consistent with the gun mssing from Smth’'s
uncle’s residence, and the netal conposition of the fragnment
di scovered on victim Songer was consistent with the netal
conposition of the bullets Smth' s uncle had purchased for the
gun ten years before.

Smth's unsuccessful efforts to sell the gun for noney
resulted in Smth using the gun, first on the cab driver,
Jeffrey Songer, and then on the Canadian couple at the note
|ater the sane day, in his efforts to obtain noney. M.
McG uder, the cook at the Hogley-Wgley Barbecue placed the
shorter, darker man, [Smth] as the one entering the back seat
of the cab and the taller, Ilighter-skinned man [Johnson] in
the front passenger seat. On the night of the nurder, Smith
admtted to Priscilla Wal ker that he had just shot a “cracker”
cab driver in the back because he had acted |ike he did not
want to give up his noney, and Smth also confessed to Janes
Matt hews he m ght have shot soneone. Trial counsel’s failure
to locate Ventura G bson does not reflect "a reasonable
probability that, but for the deficiency, the result of the

proceedi ng would have been different."” Spencer v. State, 842

So. 2d 52 (Fla. 2003), citing Strickland, at 695.
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There is no basis to the allegation that the State made a
“decision not to verify essential elenments of Jones’ story.”
(Initial Brief at 87). How Jones arrived at his eyew tness

position that night was not an "essential elenment” of Jones

observations on the night of the shooting.22 Extrinsic
evidence to inpeach a wtness on a collateral matter is

i nadm ssi bl e. Keen v. State, 775 So. 2d 263, 278 (Fla. 2000);

Caruso v. State, 645 So. 2d 389, 394-395 (Fla. 1994). Such

col l ateral inpeachnent is not shown to be adm ssible evidence
in this case. The State submts that how or who dropped off
Jones near his honme earlier that night would not have shown
that Jones |ied about being at the scene or what he saw, and
trial counsel was not ineffective for failing to investigate a
matter of inadm ssible evidence.

Contrary to Smth's argunent, G bson's postconviction
testimony -— that he did not give Jones a ride —- would not
have supported any defense claimthat Jones “had colluded with
Johnson.” (Initial Brief at 87). Smith's postconviction
attorneys, below and on appeal, are Smth's third and fourth

team of defense attorneys who have failed to establish that

“On  cross-exani nation during Smith's first trial, Jones

expl ai ned that regardless of who was dropping him off, Jones
never got dropped off in front of his house because he first
wanted to check the alley for police cars because of his
out standi ng warrants. (Rl. V11/R1713- 1724).
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Jones | earned anything from Johnson. Trial counsel ethically
could not have argued that Jones nust have received his facts
from Johnson, for lack of any evidence thereof. Li kew se,
trial counsel could not ethically have argued that Johnson,
and not Smth, was the triggerman and that it was Jones, not
Smth, who was Johnson’s “real” codefendant. See, Cohen .
State, 581 So. 2d 926, 927 (Fla. 3d DCA 1991)(third party’s
possi ble culpability in the nurder was properly excluded
because there is insufficient evidence on the record to
support its relevancy). Appel l ant has failed to denpnstrate
any deficiency of counsel and resulting prejudice under

Strickl and.

Bull et Lead Anal ysi s

On Smith's direct appeal following his retrial, Smth’'s
initial brief noted that “FBlI Agents Roger Asbery and Donald
Havekost analyzed the |ead fragment from the autopsy and | ead
from the bullets obtained from Roy Cone. Both agents
determ ned that the conposition of the lead in the fragnent
was the same as the lead in the bullets. (R1033-1050, 1062-

1086).” (Smith v. State, Case No. 76,491, Initial Brief of

Appel | ant, at page 13.)

In denying relief on Smth's claim of ineffective
assi stance of counsel in allegedly failing to adequately
challenge the F.B.I. expert regarding the bullet |ead
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conposition analysis, the Circuit Court found no deficiency of
counsel . In fact, defense counsel, Sanders, consulted an
expert of his own and he conducted his own research on neutron
activation analysis. In denying this postconviction sub-
claim the Circuit Court stated:

|. B. 6. - Defense Counsel Failed To chall enge The
State’s F.B.l1. Expert Who Testified Regarding The
Lead Conposition Evidence; Further, Defense Counse
Failed To Seek A Chem cal Residue Expert To Aid H m
In Conducting The Cross-Examination O The State’'s
Expert W tness.

CCRC Claims That The Testinony O Dr. Erik
Randich Wuld Have Refuted The State's Expert
Testinony In This Regard (CLAIM XIV).

Next, CCRC asserts that Sanders failed to

challenge the State’'s F.B.l. expert who testified
regarding the |ead conposition evidence. In its
written closing argunent, CCRC refers to this as
“Unchal | enged Junk Sci ence.” Thi s IS an

i neffectiveness claim and as such, the Strickland
standard, discussed above, applies to this claim
Speci al Agent Robert Sibert, Special Agent Roger
Asbury, and Special Agent Donald Havekost testified
at trial as to this issue. Dr. Erik Randich and
Charles Peters testified at the evidentiary hearing
as to this issue.

Special Agent Robert Sibert, an expert in
firearms identification, testified at trial. He
indicated that his specialty was to conpare the
m croscopic marks on fired bullets and cartridge
cases to a particular firearm He testified that he
di scovered l|ead residue on both of the garnents
submtted for testing.

Speci al Agent Roger Asbery initially performed
the testing in 1983. Utilizing neutron activation
anal yses, which tests antinony, copper, and arsenic,
Agent Asbery tested the netal conposition of the
bul l et fragnment extracted fromthe victims body and
conpared it to the metal conposition of the two
unfired .38 special plus p caliber cartridges
manuf actured by Wnchester-Western from the box
owned by Roy Cone, the defendant’s wuncle. Agent
Asbery found the elenental conposition to be the
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sane. [R2 Pages: 1035-1045]. The State’s theory of
the case, as argued at trial, was that the defendant
used his uncle’'s gun and bullets during the nurder
of Jeffrey Songer and the subsequent robbery of the
DeBul | es.

Next, Donald Havekost, a Special Agent for the
F.B.1. assigned to the elenental conposition unit in
Washi ngton, D.C., testified as an expert witness in
neutron activation analysis and inductively coupled
plasma atomc em ssions spectronmetry (I1CP). He
testified that in 1988, Agent Asbery canme to him
with the evidence in hand, and explained that this
case, which originated in 1983, was going back to

trial. Agent Asbery inquired as to whether any new
technol ogies had devel oped, such that additional
testing should be conpleted. Agent Havekost
explained that |ICP was a newer analysis that
permtted testing of two additional elenents —
bi smuth and silver. Subsequently, Agent Havekost
retrieved the sanples and conducted his own neutron
activation analysis as well as the newer |[ICP
anal ysi s. Hs ultimate conclusion was that the

neutron activation and |CP analyses he conducted,
which chenmically conpared the el enents of antinony,
copper, arsenic, bisnuth, and silver, revealed no
difference in the sanples, such that the sanples
originated from a conmmon source. [R2 Pages: 1066-10
71] .

Essentially, CCRC mai nt ai ns t hat Agent
Havekost’s testinony went unchall enged, particularly
the aspect of his testinony dealing with the chance
that another box of bullets would have the sane,
materially indistinguishable levels of the five
chem cal elenments. CCRC also takes issue with Agent
Havekost’s testinmony of R2, page 1083. CCRC asserts
t hat defense counsel should have, at the very | east,
hired a netallurgist to advise him regarding the

significance of another match. I n support of this
argunment , CCRC, at t he evi denti ary heari ng,
presented the testimony of Dr. Erik Randich, a
nmet al | ur gi st enpl oyed at Li ver nore Nat i onal
Labor atori es. He testified, in pertinent part, that
Agent Havehost’'s opinion — the sanples originated
from a commobn source — is erroneous unless that
source s unique. In short, Dr. Randich would

correct the statement to indicate that they could
have cone fromthe sane source. [Pages: 439-443].
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The record reflects t hat Agent Havekost
addr essed this i ssue on di rect-exam nation
According to Roy Cone’'s trial testinony, the unfired
cartridges that conprised one of the two sanples,
the other being the bullet fragnent extracted from
the victim were at |east eleven years old. [R2
Pages: 890-892]. Agent Havekost explained that the
chances of finding a box that was purchased or

manuf actured say, a year ago, with the sane
conpositional mke-up would be, in his opinion,
“very unlikely.” He opined that as tine progresses,

the chances of finding another box with the sane
conposi ti onal nmake-up becones | ess and | ess renote,
and that the chance of finding such “would be an
i nsurnmountable job.” [R2 Pages: 710-711].

Mor eover, Agent Charles Peters, the 27-year
veteran F.B.l. laboratory technician, testified at
the evidentiary hearing. As a rebuttal witness to
Dr. Randich, he explained that Agent Havekost, in
1974, took sanples from the nelting pot at
W nchester-Western and fromthree different billets,
conpared them and found them to be honpbgenous as to
their contents. Agent Peters indicated that he
reviewed the trial testinmony of Agent Asbery and
Agent Havekost, and that based on his expertise,
neither of those Agents msled or exaggerated the
relevance of the |lead conparison analysis. [R2
Pages: 522-523].

Sanders testified that he did, in fact, consult
an expert in the area to assist him with the |ead
conpari son testinony. State’s Ex. 24, which is a
Motion for Costs of Expert, confirms that he sought
costs for “experts on ballistics and fingerprinting

to aid in trial preparation,” and State's Ex. 23
confirmse that he hired a firearns expert. I n
particular, Sanders indicated that he called an
expert cl eari nghouse, and was referred to a
qualified expert in the area. He recalled “I just
wanted to see if there was any way — if he [his
expert] saw any way | could chall enge what they did

or the conclusions they reached, at the very | east,
with respect to that |ead analysis testinony they
gave.” He further testified "I sent that [F.B.I
reports on lead conparison tests as furnished in
di scovery] to him [his expert] and asked him —
explained to him what the case was about and asked
hi m whet her he saw any problens with what the F.B.I
expert had done and what he had concl uded. And he
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called ne back sonmetine |later, as best | recall, and
said sonmething to the effect that he didn't see any

problem with it.” Finally, Sanders indicated that he
conducted research at Stetson College of Law to
fam liarize hi msel f with neutron activation
anal ysis. [Pages: 672-676; 678-681].

In light of the foregoing, the court is not

convinced that Sanders was deficient in failing to
nor e t horoughl y chall enge the State’s expert
wtnesses on the bullet |ead conmparison testing.

Maxwel I, 490 So. 2d at 932 (citing Strickland v.
Washi ngton, 466 U.S. 668 (1984)). As discussed
above, t he record refl ects t hat he was not

inattentive to the issue. That is, he consulted an
expert of his own, and he conducted his own research
on neutron activation analysis. As previously
expl ai ned, “courts are required to make every effort
to elimnate the distorting effects of hindsight by

eval uati ng t he performance from counsel s
perspective at the tinme and indulge a strong
presunption that counsel has rendered adequate
assi stance and nmade all significant decisions in the
exercise of reasonabl e professional j udgnment . ”
White, 729 So.2d at 912 (citing Wainwight, 507
So.2d at 1381. “That current counsel, through
hi ndsi ght, would now do things differently than
ori gi nal counsel di d IS not the test for
i neffectiveness.” Stano, 520 So.2d at 281 n.5;
Cherry, 659 So.2d at 1073 (“The standard is not how
pr esent counsel woul d have pr oceeded, I n
hi ndsight....").

The court was unable to find any testinony or
evi dence of fered at t he evidentiary heari ng
concerning Sanders’ failure to hire a chemca

resi due expert. At the evidentiary hearing, Dr.
Randi ch  di scussed, in detail, the bullet |ead
conparison testing and how Agent Havekost’s opinion
at trial was “flawed.” He did not, however, offer

testinony on the testing that determned |lead to be
present on the victims sweater and t-shirt, and on

t he defendant’s | eans. Therefore, to the extent it
is distinct, the chem cal residue expert claim shal
be deened abandoned. Anderson, 822 So. 2d at
1266-67.

(PC-R V22/ R4103-4104)
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Smith now describes FBI expert Havekost’'s bullet |ead
analysis as “Junk Science.” (lnitial Brief of Appellant at
88). However, Smith’s disparaging characterization does not
factually alter that three FBI agents with expertise in netal
el ement analysis have all testified concerning identification
of the netal conposition of the metal fragnment on the body of
the nurdered cab driver and its conparison with the netal
conposition of the bullets in the box owned by Smth's uncle,
Roy Cone. Of course, the State’s theory at trial was that
this gun was the one used by Smth to shoot the cab driver.
Trial counsel Sanders hired a ballistics expert for the
retrial to review the FBlI's raw data and testing, but
devel oped nothing for inmpeachnent. (PC-R V32/ R5460-5463; St.
Ex. 23 & 24). Even now, the defense netallurgist expert, Dr.
Randi ch, accepted the results of +the neutron activation
analysis and |ICP analyses as done by the FBI. (PCR
Vv30/ R5209) .

Because of new technology, Agent Havekost, in 1988,
retested the exhibits which were previously tested by Agent
Asbury in 1983. Havekost repeated the neutron activation
anal ysis that Asbury previously had perfornmed for anounts of
copper, arsenic and antinony, and added the new instrunental
technique ICP for detection of the amounts of antinony and the

additional chem cal elenments of bismuth and silver. (R2.
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V6/ R1043- 1044, 1066-1069). Three elenments were conpared by
neutron activation and one of those three and an additional
two by ICP. (R2. V6/R1069-1070). He had been doing neutron
activation analysis with the FBlI since 1973 and the |ICP
instrunental technique since 1985. (R2. V6/R1062-1063). He
gave the history of the devel opnent of the ICP instrument and
its use in universities and industry since the 1960's, and its
subsequent forensic use at Scotland yard in the 1970's before
the FBlI began its daily use in 1985. He testified to its
acceptance in the scientific comunity as a reliable
instrunent and to the proper use of the nmachine for his
testing. (R2. V6/R1070-1071). Agent Havekost concl uded that
the fragment bullet sanples he analyzed for conparison vere
i ndi sti ngui shable chemcally for the five elenments, from which
he formed his opinion that they had a commn source. (R2.
V6/ R1071). He described his particular expertise in Wnchester
cartridges from seventeen years of working with the product
whi ch resul ted from t he manuf act uri ng process at
W nchest er-Western Corporation, the cartridge plant to which
he was personally assigned and had visited to observe the
process. (R2. V6/ R1074- 1075) . Typi cal ly, sever al net al
conpositions of bullets were represented within a typical box

of fifty bullets. (R2. V6/R1081).
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Dr. Randich’s conclusion, that the fragment nay al so have
been consistent with bullets sold in other boxes was not
omtted by the FBI testinony. Dr. Randich, Agent Havekost,
and Agent Peters all addressed the fact that bullets from
different nelt pours often ended up in the sane box of 50
bull ets, because bullet casings were not assenbled wth
dat e-sensitive expl osive conponents until needed. Conversely,
bullets from the same nelt pour could end up in different
boxes as well as the sane box. Agent Havekost expl ained that
the odds of finding unshot boxes of bullets chemcally
mat ching bullets from other boxes dininished rapidly as the
years go by and unlikely after ten years. (R2. V6/R1081-1083).
Cone’ s box of bul | ets, t hat wer e conpositionally
i ndi stinguishable for five elenments of the netal fragnent
found on the victim had been purchased over ten years
earlier. (R2. V6/R891-894, 1231).

Finally, Dr. Randich admtted that his own information
was not available for use by defense counsel in 1990, having
only been devel oped by studies he began in 1998, and that he
knew of no other source of such information in 1990. (PC-R
V30/ R5237-5238). Although he would have started such a study
in 1990, if he’'d been asked, he had yet to publish an article
for peer review, other than having had one on the Internet for

two nonths, four years after commencing his study. (PC-R
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V30/ R5238-5239). Accordingly, Smith did not establish the

availability of a netallurgist in 1989-1990 to have

contradicted the FBI chem cal conposition analysts.23 The
Circuit Court’s findings are supported by conpet ent
substantial evidence and Smith has failed to denonstrate any
defi ci ency of counsel and resulting prej udi ce under

Strickl and.

Failure to Investigate Alleged Alibi Wtnesses and
Strike Jurors for Cause

Smth also asserts that trial counsel was ineffective in
failing to adequately investigate Smth's “potential alibi
w tnesses, Khan Canpbell and Janes Hawkins.” (Brief of
Appel | ant at 92). Prior to Smith's retrial, attorney Sanders
nmoved to withdraw, asserting an alleged conflict in that “the
client wants counsel to represent testinony that counse
believes to be perjurious.” (R2. V1/R86). After a pretrial

hearing on the nmtion (R2. V2/R351-364), the trial court

“The State recogni zes that Dr. Randich pointed out, however,
that the data he used from the |ead suppliers (i.e., SPARK
data) was available in the 1980's, and that the 1987-1989 data
had been included in his Internet paper. (PC-R V30/R5230).
However, the lack of precision of the SPARK data would have so
mnimzed the weight of such evidence, as conpared to the
precision of the ICP procedure for confirmng the neutron
activation testing, as to not show wth any reasonable
probability that it would have affected the outconme, nor
constituted ineffective assistance of counsel for failure to
present it.
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denied the notion, as not presenting a legally sufficient

reason to wthdraw. (R2. V2/ R358). The “potential” defense

witnesses were identified during trial as Canpbell and
Hawki ns. (R2. V7/R1238). The State took the depositions of
both Canpbell and Hawkins on Novenber 8, 1989. In their

depositions, both Hawkins and Canpbell admtted to having an
extensive history of felony convictions for which they were
currently incarcerated at Florida State Prison; both were
transferred there from Union Correctional Institution for
fighting with other inmates and other disciplinary reports.
Canmpbell had known Smith since 1979 when they had met in a
program for juvenile delinquents, and Hawkins had known Smth
since 1980, after neeting him on the street as “Rerun.”
Canmpbell met Smth at the clinic at Florida State Prison in
May of 1989, and Smith asked Canpbell if he recalled seeing
Smith at Normis Bar on March 20, 1983, the sane date as the
murder, and if Canpbell recalled the tine he had seen Snith.

At the tinme of Smth's retrial, the State had obtained
record evidence to inpeach the deposition statenents of
Smth's alleged alibi wtnesses, Canpbell and Hawkins, of
seeing Smth at Normis Bar and outside there after 12:30
closing tinme on the day of the cab driver’s nurder. Bot h
Campbell and Hawkins had testified on deposition that they

could recall the date as the sane day they had both taken
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Canmpbel |l s pregnant girlfriend to Bayfront Hospital with |abor
pai ns, but that she had not had the baby until another |ater
tine. The State obtained the hospital records for Canpbell's
pregnant girlfriend, Dylan M sha Walters, and established that
the date of her adm ssion to Bayfront for false |abor pains
was March 28, 1983, a week after the cab driver’s nurder on
March 21, 1983. (State’s three-page proffer of testinony
filed May 25, 1990, PC-R. V13/ R2249-2251).

At the tinme of trial, the trial court resolved the matter

by having defense counsel sanders® and Smith seal their
versions of confidential, privileged discussions they had
about Canpbell and Hawkins testifying as alibi wtnesses and

by allowing the State to file its proffer of the inpeachnment

“Trial counsel’s fil es, discovered to the State during the
postconviction proceedi ngs by Court order, reveal that Smth's
additional clained alibi wtnesses, Shy Fat, Denise Young,
Norm and Casper, did not support Smth's claimed alibi of
their having seen Smth after mdnight, but only earlier that

ni ght. Casper told the investigator he had spoken to Smth
between 11:00 and 11:15 P.M, while playing the next-to-Iast
set of nusic as the disc jockey. Deni se Young said she was

with Smth for about two to three hours at Normis, after Smth
arrived between 6:00 and 7:00 P.M Norm thought he m ght have
seen Smith the evening of the shooting, but was not sure.
Shorty Fat, whom the investigator thought was possibly Shy
Fat, denied seeing Smth that night, but said Smth had asked
him while the two were in jail together, to help himwth his
alibi. (PC-R V13/R2239-2246). As reiterated in DeHaven v.
State, 618 So. 2d 337, 339 (Fla. 2d DCA 1993), "a defendant’s
Constitutional right to the effective assistance of counsel
does not include the right to require his |awer to perpetrate
a fraud on the court."
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evi dence. (R2. V7/ R1237-1253; PC- R V13/ R2255). The
statenent by trial counsel Sanders, filed WMy 25, 1990,
unseal ed on postconviction, reveals that Smth told Sanders
that the two witnesses, Khan Canpbell and Janes Hawkins, were
lying, but that Smth recalled only that he told Sanders they
m ght be lying. (PC-R V13/ R2255). Smith filed no separate
sealed statement, but Smth wote a letter to the Court,
referred to in his initial brief. (PC-R.  V13/ R2284-2285) .
Trial counsel’s strategic decision, ethically declining to
present false testinony, does not constitute any deficiency of

counsel under Strickl and.

Smith also claims that trial counsel was ineffective in
failing to challenge for cause sone wunnanmed jurors who
al l egedly expressed bias in favor of inposing a sentence of
deat h. (Brief of Appellant at 91-92). Smth's argunent on
this point consists of two sentences. Smith does not
identify, by name, any particular juror; instead, he sinply
lists a series of page nunmbers from the direct appeal record.
(ld. at 92).

Smith's conclusory, two-sentence assertion is woefully
i nadequate to fairly preserve this issue for appellate review

See, e.g., Cooper v. State, 856 So. 2d 969, 977, n. 7 (Fla

2003); Sweet v. State, 810 So. 2d 854 (Fla. 2002) (“because on

appeal Sweet si mply recites t hese clains from his
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postconviction nmtion in a sentence or t wo, wi t hout
el aborati on or explanation, we conclude that these instances
of alleged ineffectiveness are not preserved for appellate

review'); Dufour v. State, 2005 Fla. LEXIS 691 (Fla. 2005),

citing Duest v. Dugger, 555 So. 2d 849, 852 (Fla. 1990).

Assum ng, arguendo, that Smith’'s two-sentence claimis fairly
preserved and present ed on appeal , whi ch t he State
specifically disputes, Smith has not denonstrated any

deficiency and resulting prejudice under Strickland and its’

progeny. In summarily denying postconviction relief on
Smth's allegation that trial counsel was ineffective in
failing to strike various jurors for cause, the trial court’s
witten order of January, 2002, specifically addresses
particular, identified jurors, and sets forth a thorough
analysis of this claim The Circuit Court evaluated each
allegation in conjunction with the trial record and the
applicable |legal standards and found that Smth failed to
establish any entitlenent to relief, i ndividually and
cunul atively. Thus, even if this claim is considered, no
relief is due because Smth has not identified any error in
the treatnent of these postconviction clains. See, Dufour v.
State, 2005 Fla. LEXIS 691 (Fla. 2005) (Defendant “is not
entitled to relief on his cunulative error claim because the

al l eged individual claim of error are all without merit, and,
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therefore, the contention of cunulative error is simlarly

without nerit.”) Giffin v. State, 866 So. 2d 1, 22 (Fla.

2003) (“Where individual clains of error alleged are either
procedurally barred or without nmerit, the claim of cumulative

error nmust fail.”)
| SSUE |V

THE “ NEWLY- DI SCOVERED" EVI DENCE CLAI M

In his fourth issue, Smth alleges that he is entitled to
a new trial on the basis of “newy discovered” evidence of a
purported confession by Derrick Johnson to another inmate,
Charles Hill, in 1985. According to Hill, Derrick Johnson,
while still in prison, allegedly confessed to Hill that
Johnson was the one who shot the cab driver, Jeffrey Songer
Johnson’s alleged confession purportedly took place in 1985;
however, Hill did not reveal Johnson’s alleged confession
until fifteen years l|ater, when contacted by CCRC in 2000.
Johnson testified at the postconviction hearing that he never
came into contact with Charles H Il at the Belle d ade
Correctional Institution in 1985. Johnson also testified that
he never told anyone that he shot the cab driver.

This Court has enphasized the following two requirenents
that nmust be satisfied in order to set aside a conviction or
sentence on the basis of newy discovered evidence:

First, in order to be considered newy
di scovered, the evidence "nust have been unknown by
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the trial court, by the party, or by counsel at the
time of trial, and it mnust appear that the defendant
or his counsel could not have known [of it] by the
use of diligence."

Second, the newly discovered evidence nust be of
such nature that it would probably produce an
acquittal on retrial.

Li ght bourne v. State, 841 So. 2d 431, 440 (Fla. 2003); see

al so, Jones v. State, 591 So. 2d 911, 915 (Fla. 1991) ("Newy

di scovered evidence nust be of such nature that it would
probably produce an acquittal on retrial. The sanme standard
would be applicable if the issue were whether a life or a
deat h sentence shoul d have been inposed.").

In determ ning whether the second prong of the Jones
standard has been nmet, the trial court is required to first
“consi der all newly discovered evidence which would be
adm ssible" at trial and then evaluate the “weight of both the
newly discovered evidence and the evidence which was

introduced at the trial.” Specifically,

I n considering the second prong, the trial court
should initially consider whether the evidence woul d
have been adm ssible at trial or whether there would
have been any evidentiary bars to its adm ssibility.
Once this is determ ned, an evaluation of the weight
to be accorded the evidence includes whether the
evidence goes to the nerits of the case or whether
it constitutes inpeachnment evidence. The trial
court should also determ ne whether the evidence is
cunul ative to other evidence in the case. The trial
court should further consider the materiality and
rel evance of the evidence and any inconsistencies in

the newly discovered evidence. VWhere, as in this
case, some of the newy discovered evidence includes
the testinmony of individuals who <claim to be

W tnesses to events that occurred at the tinme of the
crime, the trial court may consider both the |ength
of the delay and the reason the witness failed to
conme forward sooner
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Li ght bourne v. State, 841 So. 2d at 440-441 (citations

omtted).

In denying postconviction relief after conducting an
evidentiary hearing on Smth's claim of newy discovered
evidence, the trial court denied relief on five separate and
i ndependent grounds. First, the trial court found “there has
been no showing that the existence of Charles HilIl and his
testimony could not have been discovered through the exercise
of due diligence prior to March 2000.” Second, the “testinony
of Charles Hill is unworthy of belief.” Third, “Charles Hil
never offered an explanation for why he waited approximtely
15 years to report this alleged confession.” Fourth, Derrick
Johnson testified at the evidentiary hearing that he never
came into contact with Charles H Il at the Belle Jd ade
Correctional Institution in 1985. He further testified that
he never told anyone that he was the individual who shot the
cab driver. Fifth, even if Hll’s testinmony was considered,
the trial court found that it was not sufficient to “probably
produce an acquittal,” when evaluated in conjunction with the
evi dence introduced at Smth's retrial. As the trial court’s

sound witten order explains:

I1l. - Newly Discovered Evidence |In That Derrick
Johnson Confessed To Inmate Charles Hi Il That He
Shot Cab Driver

Next, CCRC alleges that co-defendant Derrick

Johnson, while in prison, confessed to Inmate
Charles Hill that he shot the cab driver. This is
being raised as a newly discovered evidence claim

CCRC alleges that the existence of Charles Hill was

di scovered in WMarch of 2000, and that he was
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actually located in August of 2000. The affidavit of
Charles Hill is State’s Exhibit 13.

The State argues that this claimis not newy
di scover ed evi dence because t he def endant’ s
conviction was final on February 21, 1995, when the
U.S. Suprene Court denied certiorari. The State
asserts that the existence of Charles H Il and his
testimony could have been, and should have been
di scovered sooner. Smith v. Florida, 115 S. .
1129 (U.S. 1995). This court recognized, in its
order dated May 10, 2002, that this claim my not
constitute evidence of a newly discovered nature,
but found that in an abundance of caution, the claim
woul d be considered at the evidentiary hearing.

At the evidentiary hearing, Charl es Hill
testified that while at the Bell G ades Correctiona
Institution in 1985, he had two occasions to visit
with co-defendant Derrick Johnson, both of which
occurred in the recreational vyard. Charles Hill
indicated that Derrick Johnson informed him that he
shot the cab driver, and that he “pinned” it on the
def endant because he “had to do what he had to do
[to get out of prison].” [Pages: 284-285]. Charl es
HIl initially reported this information to a CCRC
investigator named Rosa Greenbaum on or about
Sept enber 6, 2000. [Pages: 293-295; 730].

To argue a successful newy discovered evidence
claim the asserted facts “nmust have been unknown by
the trial court, by the party, or by counsel at the
time of trial, and it nust appear that defendant or
his counsel could not have known them by the use of
diligence.” Jones v. State, 591 So. 2d 911, 916
(Fla. 1991) (quoting Hallman v. State, 371 So.2d
482, 485 (Fla. 1979)). In order to provide relief,
the newly discovered evidence nust be adm ssible at
trial, and it “nmust be of such nature that it would
probably produce an acquittal on retrial.” Jones,
591 So. 2d at 915 (enphasis in original).

The court finds that this claim nust fail for
several reasons. First, there has been no show ng
that the existence of Charles Hill and his testinpny
could not have been discovered through the exercise
of due diligence prior to March 2000. Jones, 591
So. 2d at 916 (Fla. 1991) (“Referring to the
proffered evidence, it appears that nmuch of the
evidence referring to events which occurred near the
time of the nurder my not qualify as newy
di scovered because if not already known it could
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have been obtained with the exercise of reasonable
diligence.”). CCRC alleges that the defendant has
been diligent in raising this claim in that Rosa
Greenbaum in March 2000, had conpiled a long |ist

of i ndi vi dual s to i nterview concerni ng t he
def endant’s alleged drug use. She then discovered
Charles Hill and his testinony when she began

interviewing persons concerning the defendant’s
alleged drug wuse. But this explanation does not
account for why an investigation took five years to
commence, irrespective of its initial purpose.

Second, for the reasons stated above, the
testinmony of Charles Hill is unworthy of belief. | t
is incumbent upon this <court to consider the
credibility of witnesses in a claim alleging newy
di scovered evi dence. For the foll owi ng reasons, the
court rejects the testinony of Charles Hill, finding
it to be unreliable:

Charles Hill testified that he was at the Bel
G ades Correctional Institution on two occasions
“for a week at a tim.” However, the State
i ntroduced evidence that Charles Hill was only at
the facility for less than 24 hours on the first
occasion and only 5 1/2 hours on the second
occasion. [St.’s Ex's. 21 & 22; Pages: 307-308;
732-734].

Charles Hill, a felon with prior convictions for
grand theft and forgery, both of which are crines
i nvol ving dishonesty, has admttedly nmintained a
| ongti ne friendship with t he def endant .
Specifically, he testified that he was a nenber of
the A Team an association of individuals who *“got
together to do drugs” during the 1980’s. He
descri bed the ATeam as “one big famly,” and that
“each time | came out [of prison], it was just right
back together.” [Page: 291]. The defendant was a
menber of the A-Team and Sheila Jenkins, the nother
of the defendant’s young daughter, Shakeyla, was
also a nmenber. [Pages: 312-315]. In addition, he
i ndi cated that he has repeatedly visited the
defendant in the Pinellas County Jail over the | ast
couple years, and acted as an internediary between

t he defendant and his <child s nother. [ Pages:
312-315].
Charles Hill never offered an explanation for

why he waited approxinmately 15 years to report this
all eged confession. No testinony was offered to
rebut this fact. Li ght bourne v. State, 2003 W
124529, 28 Fla. L. Wekly S65 (Fla. Jan. 16, 2003)
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(“the trial court may consider both the Ilength of
the delay and the reason the witness failed to conme
forward sooner.”). And when Charles Hill did
di scl ose the alleged confession, it was only after
CCRC initiated the contact.

Fourth, and finally, Derrick Johnson testified
at the evidentiary hearing that he never cane into
contact with Charles Hill at the Belle dade
Correcti onal Institution in 1985. He further
testified that he never told anyone that he was the
i ndi vidual who shot the cab driver. [Pages: 572-5

74] .

Even if he were a credible witness, and even if
this claim were tinely, Charles Hill's testinobny is
not , in and of itself, sufficient to probably

produce an acquittal on retrial. Jones, 591 So. 2d
at 915-16; Robinson v. State, 770 So. 2d 1167 (Fla.
2000). The court makes this finding after review ng
t he evidence offered at the retrial, with particul ar
enphasi s on the testinony of the follow ng
W t nesses: Melvin Jones, David McGuder, Priscilla
Wal ker, Janes Matthews, Roy Cone, Derrick Johnson,
and the F.B.l. experts. Jones, 591 So. 2d at 916
(the trial court “wll necessarily have to eval uate
t he wei ght of both the newly discovered evidence and
t he evidence which was introduced at the trial.”).
(PC-R. V22/R4111-4113).

This Court has held that it wll not substitute its
judgment for that of the trial court on questions of fact, and
i kewise on the credibility of witnesses and the weight given
to the evidence so long as the trial court’s findings are

supported by conpetent, substantial evidence. W ndom .

State, 886 So. 2d 915, 927 (Fla. 2004). Likew se, this Court
has repeatedly acknowl edged the trial court’s superior vantage
point in assessing the credibility of wtnesses and in making

findings of fact. Brown v. State, 894 So. 2d 137 (Fla. 2004).

In the instant case, the Circuit Court’s factual findings
with regard to this issue are supported by substantial

conpetent evidence, and Smth's subjective disagreement wth
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the ultimte conclusion reached does not provide a basis to
reject these findings. Moreover, the Circuit Court also found
that even if Charles Hill's testinony is considered, it “is
not sufficient to probably produce an acquittal on retrial,”
particularly in light of the substantial evidence which was
presented at Smth's retrial, specifically, the testinony of
Mel vin  Jones, David MG uder, Priscilla \Wal ker, Janmes
Mat t hews, Roy Cone, Derrick Johnson, and the F.B.l. experts.
Absent any denonstration of legal or factual error, this Court

must affirmthe ruling below and deny relief on this issue.

| SSUE V
THE “1 AC - PENALTY PHASE” CLAI M

As previously noted, both the performance and prejudice

prongs of Strickl and” are nixed questions of |aw and fact, and

“I'n Wggins v. Smith, 539 US. 510, 533 (2003), the Court
reaffirmed its reliance on Strickland and enphasi zed:

I n findi ng t hat [ def ense counsel ’ s]
investigation did not neet Strickland s performance
standards, we enphasize that Strickland does not
require counsel to investigate every conceivable
line of mtigating evidence no matter how unlikely
the effort would be to assist the defendant at

sent enci ng. Nor does Strickland require defense
counsel to present mtigating evidence at sentencing
in every case. Both conclusions would interfere

with the “constitutionally protected independence of
counsel” at the heart of Strickland. 466 U. S., at
689, 80 L Ed 2d 674, 104 S Ct 2052. We base our
conclusion on the much nore limted principle that
"strategic choices made after |less than conplete
investigation are reasonable” only to the extent
that "reasonabl e professional judgnents support the
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this Court will give deference to the trial court’s findings
of fact that are supported by conpetent, substantial evidence.

Peterka v. State, 890 So. 2d 219, 228-229 (Fla. 2004), citing

Stephens v. State, 748 So. 2d 1028, 1033-34 (Fla. 1999).

The final 4% pages of Smith's initial brief are devoted
to Smith's claim of ineffective assistance of counsel during
the penalty phase. Trial counsel, Richard Sanders, testified
that his approach during the penalty phase was to paint the
best possible picture of Smth for the jury. (PC-R V28/ R4982;
4998-4999). Accordingly, trial counsel Sanders presented
several wtnesses during the penalty phase, including the
def endant, nmenbers of Smth's famly, clergy, as well as
Sanders hinsel f. During the penalty phase, Smth personally
descri bed the hardshi ps and troubling aspects of his life, and
hi s addi ti onal W t nesses hi ghl i ght ed Smth's positive
characteristics. According to Smth, Sanders also should have
i ntroduced evidence that Smth allegedly was on a “drug binge”
during the weekend of the nurder, that Smth was unenpl oyed,
that Smth was distraught over his girlfriend s claimthat he
was not his daughter’s biological father, and that Smth had
experienced a dysfunctional childhood in New Jersey.

Foll owi ng several days of evidentiary hearings, the

Circuit Court entered a fact-specific, conprehensive witten

limtations on investigation." Id., at 690-691, 80 L
Ed 2d 674, 104 S Ct 2052. A decision not to
investigate thus "nust be directly assessed for
reasonabl eness in all the circunstances.” 1d., at
691, 80 L Ed 2d 674, 104 S Ct 2052. (e.s.).
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order denying postconviction relief, finding no deficiency of

counsel under Strickl and. The Circuit Court attentively

addressed each of the defendant’'s “I1AC-penalty phase” clains
and entered the following findings of fact and concl usi ons of

| aw

XIV. - Defense Counsel Failed to Discover and
Present Additional Evidence in Mtigation, |ncluding
Background Information, Evidence That The Defendant
Was On A “Drug Binge” During The Wekend O The
Hom ci de, And That He Suffered Mental Heal t h
Problenms; Further, Defense Counsel Failed To Use
Such Evidence To Rebut The Specific Intent Elenents
OfF The Two Aggravators - Prior Violent Felony, And
That The Defendant Commtted The Miurder During The
Course O A Felony (CLAIM XV.)

Next, CCRC mmintains that Sanders failed to
di scover and present mtigating evidence, including
background information on the defendant’s chil dhood
in Jersey City, New Jersey, evidence that the
def endant was on a “drug binge” during the weekend
of the hom cide, and that he suffered nental
problens, all of which, according to CCRC, could
have been used to negate or r ebut the two
aggravators found in this case. In support of the
background information aspect of this claim CCRC
offered the testinmony of Ruby MCl ary, Sharonda
Shackel ford, Sonja Scott, Sylvia Ball, and Ronnie
Al | en. In support of the “drug binge” aspect of
this claim CCRC offered the testinony of Charles
Hill, Diane Jenkins, Jeffrey Whittier, Rodney Jones,
and Rodney Davis. Finally, in support of the nental
health aspect, and how this mtigation could have
negated or dim nished the weight of the aggravating
factors, CCRC offered the testinony of Dr. Jethro
Tooner, Ph.D.

Background | nformati on
At the evidentiary hearing, Ruby MClary, from
Jersey City, New Jersey, testified that t he
def endant’s nother, Beatrice Brown, shortly after
rel ocating the defendant and his siblings to Jersey
City, which was in the early 70's, “got on public

assi stance,” “met some friends, the wong kind,”
“started using drugs,” and “didn’'t provide for her
kids.” [Pages 682-690]. Sharonda Shackel ford, the
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def endant’ s sister who, at the age of twelve, was
sent by her adoptive parents back to Jersey City to
live wth her biological not her and siblings,

testified that famly Ilife in Jersey City was
“rough,” that her nother was never at hone, and that
she had to steal food to eat. She testified that

she eventually hitchhiked back to Florida after
living in Jersey City for approximately eighteen
nmont hs. [Pages: 692-701]. Sonja Scott, who lived in
Jersey City and knew the defendant and his famly,
testified that the defendant’s nother was a heroin
addi ct, that she shoplifted food, that the defendant
became the de facto parent in the household, that
the household duties were sorely neglected, that
Yol anda, the defendant’s sister, drank from the
toilet, and that that the defendant was in the
apartnment when his nother died from a drug overdose.
[ Pages 703-713]. Sylvia Ball, the defendant’s
cousin, testified that the defendant’s nother was a
drug addict, that her house was constantly dirty,
and that she wtnessed the defendant’s nother die
from a drug overdose. [Pages 713-717]. Fi nal |y,
Ronnie Allen, the defendant’s cousin, testified that
t he defendant and his siblings came to live with him
in Florida following their nother’s death, but that
the defendant never wanted to |eave Jersey City.
Ronnie Allen indicated that the defendant eventually
returned to Jersey City on his own. [Pages 720-
724] .
Drug Bi nge

At the evidentiary hearing, Charles Hill, D ane
Jenkins, Jeffrey Witter, Rodney Jones, and Rodney
Davis all testified that the defendant had a history
of taking drugs. Most of the aforenentioned
individuals testified that they were nenbers of the
“A-Team ” an association of individuals who gathered
together to take drugs. Specifically, Diane Jenkins
testified that the defendant, between the years of
1980- 1983, took cocaine, acid, and nmarijuana She
herself did acid for four years. [Pages 617-6221.
Charles Hill testified that he and the defendant
would do cocaine and “nushroons,” and that the
def endant “got worn down by it.” [Pages: 295-29 7].
He further testified that the defendant was doing
cocaine on the weekend of the homcide. [Pages:
276-277] . Upon inquiry, however, Charles H Il could
not be specific as to the dates or tines, and
indicated only that the defendant, while high on
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cocaine, would just “sit around” and not want to be
i nvol ved in anything. [Page: 297].

To rebut this claim the State introduced the
defendant’s own testinony during the first penalty
phase. |[Pages: 198-199]. Conspicuously absent from
this testinmony is any nmention that the defendant was
intoxicated or high on drugs the weekend of the
murder. [St. Ex. 7]. Further, Sanders testified
t hat he knew the defendant frequently snpked
marij uana, and that the defendant’s nother died from
a heroin overdose, but that neither the defendant
nor any of the other penalty phase w tnesses —
Rodney Brown (the defendant’s brother), Louis Cone,
Reverend Wal ker, Walter Goley, Sanders —indicated
to him that the defendant was intoxicated at the
time of the homcide. [Pages: 164, 197, 200].
Reviewing the Pr e- Sent ence | nvesti gati on dat ed
Novenber 29, 1983, which only indicated that the
def endant tried cocaine, Sanders conceded that there
was no information at the tine of the second penalty
phase that the defendant was on a drug binge during
t he hom cide. [Pages: 214-215].

Mental Health

At the evidentiary hearing, the State introduced
Ex. 12, an Order for Paynment of Fees, which
indicates that Dr. Vincent E. Slomin, Ph.D was
appointed by the court, in 1987, to reevaluate the
def endant’ s nental condi tion. Dr . Slom n had
previously been appointed to evaluate the defendant
prior to the 1983 trial. The court did not perm:t
Sanders to hire a different expert prior to the
retrial. [Page 241-242].

In terms of explaining why he did not call a
nment al health expert during the penalty phase,
Sanders testified that Dr. Slomn’s report and

di agnosi s woul d not have been “particularly
hel pful .” He indicated that, in his opinion, Dr.
Slonin's diagnosis —antisocial personality disorder
— was nondescript and unhel pful. He expl ai ned t hat

presenting Dr. Slonmin’s opinions to the jury would
have been inconsistent with the evidence he chose to
present in mitigation. [Pages 243-246].

At the wevidentiary hearing, CCRC called Dr.
Toomer as a nental health expert specializing in
clinical and forensic psychol ogy. Dr . Tooner
expl ai ned that he evaluated the defendant in
connection wth offering a formal diagnosis and
overall inpression of the defendant’s nental health.
He opined that the defendant’s developnment was
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stunted by a nunmber of predispositional variables
t hat adversely affected upon his functioning, such
as nurturance deprivation, profound poverty during
the “neager years,” and his forced role in becom ng
a caretaker. Dr . Toonmer explained that t he
defendant’s synmptonol ogy nost closely approxi mates
borderline personality disorder. [ Pages 365-375;
386- 388] .

To Negate or Rebut Aggravators

During the penalty phase, the State successfully
argued for the prior violent felony aggravator,
whi ch was based on the armed robbery of the DeBulles
hours after the nurder of Jeffrey Songer, as well as
t he aggravator that the nmurder was conmitted during
the course of a robbery. CCRC alleges that Sanders
shoul d have introduced additional evidence in the
penalty phase to neutralize these aggravators.
According to CCRC, Sanders should have introduced
evidence that the defendant was high on drugs that
weekend, that he had recently been term nated from
his enploynent, that he was distraught over his
girlfriend informing him that he was not his
daughter’s biological father, and that he suffered
t hrough “dysfunctional years” in New Jersey. CCRC
concludes that these factors “significantly inpaired

M. Smth' s higher- order thought processes.” The
court has thoroughly reviewed the transcripts from
the evidentiary hearing. Aside from Sanders’

testimony on page 167, it appears that CCRC failed
to elicit testinony on this precise issue at the
heari ng. Nevertheless, this issue is intertw ned
with the mtigation claim and is therefore
consi dered bel ow.

The Evidence That Was Presented In Mtigation

On May 16, 1990, the penalty phase proceedi ngs
began with the parties reviewing the first penalty

phase, from 1983. Sanders then successfully argued
to exclude any nention of the defendant’s pending
crimnal charges. That is, the State had |isted

correctional officers as rebuttal Wi tnesses to
testify that the defendant had committed an assault
and a battery on a law enforcenment officer while
housed in the correctional institution. [R2 Pages:
1389-1398]. The parties, and the defendant hinself,
agreed that the defendant’s juvenile record would be
di sclosed, since it was part of +the deposition
testimony of Louise Cone. [R2 Pages: 1402-1404].

As the first penalty phase witness during the
1990 proceedi ngs, Sanders presented the testinony of
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Rodney Brown, the defendant’s younger brother who
was then stationed in the 108th Mlitary Police
Conpany at Fort Bragg, North Carolina. Rodney Brown
explained that their nmother died in ‘74, and that
the famly then came to St. Petersburg to live with
their great aunt and uncle, Roy and Louise Cone, who
was wlling to care for all five children. [R2
Pages: 1413-1416].

He expl ai ned t hat t he def endant was a
father-figure to the children, and that he gave them
advi ce and support. He expl ained that the death of
the defendant’s nother affected the defendant nore
than any other child. He explained his aunt and
uncle were strict disciplinarians, and that he and
the defendant attended church on a weekly basis
where the defendant sang in the choir and worked as

an usher. He further explained that the defendant
had a healthy and productive relationship with his
aunt and uncle. [R2 Pages: 1416-1419; 1422]. He

then indicated that his other brother and one of his
sisters were also in the U S. Arny. [R2 Page: 1419].
Loui se Cone then testified by way of deposition.
She indicated that the defendant, who |lived with her
for seven years, was a “big help” to her in raising
the children, and that he attended church with her
where he actively participated in church-sponsored

activities. [R2 Pages: 1426-1428]. She i ndicated
that he was never disrespectful to her or her
husband. [R2 Page: 1434]. Sanders then presented

the videotaped deposition of Reverend B.O Wl ker,
who was the pastor of the church that the defendant

attended when he was a teenager, and \Walter
ol ey/ Gaul ette, a Jehovah Wtness’ Mnister fromthe
Pinellas County Jail. Presunmably, their testinony

hi ghlighted the positive aspects of the defendant’s
life while a teenager and while in custody. [R2

Page: 1436].

The defendant then took the stand. H s
testinony was decidedly npbre sonber. He told the
jury that his father died when he was three or four
years of age, and that he never knew him He

explained that his npther died while he was el even
years of age, and that her death had a profound
inpact on him He remarked that he felt abandoned
and al one, and that he blamed God for her death. [R2
Pages: 1439; 1448-1449]. He told the jury that his
famly was extrenmely poor, and that his nother did
not wor K. He explained that he had to adjust when
he came to live in St. Petersburg with his aunt and
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uncle. That is, his nother was “nmore or less [like]

a sister,” whereas his aunt and uncle were strict
disciplinarians. He told the jury that he Iiked
attending church. [R2 Pages: 1438-1441]. He then

spoke about the details of his prior juvenile
offenses in an attenpt to mtigate the significance
of those crinmes. [R2 Pages: 1441-1443, 1445-1447].
He spoke about attending the Job Corps in Kentucky,
and then com ng back to St. Petersburg to live in a
“room ng house.” [R2 Pages: 1443-1444].

The defendant continued to testify about the
hardshi ps and difficulties he faced. He spoke about
his drug use. In particular, he told the jury that
he started snoking nmarijuana at age thirteen, and
that he started doing cocaine at age nineteen. [R2
Page: 1445]. He then told the jury about his
seven-year old daughter, and that he was actively
involved in her life. [R2 Page: 1448; 1450]. He
concluded his direct testinony by explaining that if
he were to receive a |life sentence, he would attenpt

to better hinself. He explained that his brothers
and sisters still looked to him for advice. [R2
Pages: 1 449-1450].

Next , Sanders hinmself testified. At the

inception of his testinony, he explained the reasons
he was testifying. At R2 Page: 1454:

Let me j ust explain briefly why | am
testifying. Derrick has been incarcerated for
the |last seven years, since 1983, and there’'s
not many people that know him very well in the

| ast seven years. As you can see, nost of the
peopl e that know him know him from many years
ago. I’m one of the few people, in fact,
probably just about the only person that’s
really gotten to know him very well. |  was
appointed to represent himtw and a half years
ago — approximately two and a half years ago,
and |’ ve been representing himever since.
Throughout his testinony, Sanders told the jury
that the defendant had already received a life
sentence on the arnmed robbery charge (the DeBulles),
and that he was not eligible for parole on that
case. [R2 Pages: 1454-1455]. He indicated to the
jurors that they should not be alarnmed by the
intimdating appearance of the defendant, and that
the defendant received a limted education and did
not express hinself well but that he was overall an
intelligent person. [R2 Pages: 1456-1457]. Sanders
then informed the jury that the defendant wanted to
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live, had a strong desire to better hinself, that he
had a good sense of hunor, and that he was a good
judge of character. [R2 Pages: 145 7-1 459].

At the Spencer hearing, Sanders presented the
testimony of Yolanda Brown, the defendant’s sister.
She infornmed the judge about the defendant’s famly
hi story, and indicated that he was a “good brother.”
She also indicated that he was not a violent nan
[ R2 Pages: 1500- 1503] . In addition, Sander s
presented the testinony of Cynthia Teal, a wonman who
had been corresponding with the defendant as a
pen-pal for approximtely two years. She indicated

t hat t he def endant was a “giving, sweet and
under st andi ng, conpassi onat e person, very
conpassi onate.” [R2 Pages: 1503-1505].

Anal ysi s:

As recently noted in Gudinas v. State, 816 So.
2d 1095, 1104 (Fla. 2002) (quoting M ddleton .
Dugger, 849 F.2d 491, 493 (11th Cir. 1988)), the
analysis for determ ning whether counsel’s failure
to investigate and present mtigating evidence was
deficient is as follows:

First, it must be determ ned whether a
reasonabl e investigation should have uncovered such
mtigating evidence. If so, then a determ nation

must be made whether the failure to put this
evidence before the jury was a tactical choice by

trial counsel. If so, such a choice nust be given a
strong presunption of correctness, and the inquiry
is generally at an end. If, however, the failure to

present the mtigating evidence was an oversi ght and
not a tactical decision, then a harm essness review
must be made to determine if there is a reasonable
probability that, but for counsel’s unprofessional
errors, the result of the proceedi ng woul d have been
di fferent. Thus, it nust be determ ned that the
def endant suffered actual prejudice due to the
i neffectiveness of his trial counsel before relief

wi |l be granted.

In short, to prevail on this <claim the
def endant nust denonstrate that “but for counsels
errors, he probably would have received a life

sentence.” Gaskin v. State, 822 So. 2d 1243, 2147
(Fla. 2000) (citing Hildwin v. Dugger, 654 So. 2d
107, 109 (Fla. 1995)).

At the evidentiary hearing, Sanders testified
that he relied on the mtigating evidence that was
presented during the first penalty phase, in 1983.
He expl ai ned t hat he i nherited t he case
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“prepackaged,” and that he basically utilized the

same evidence and w tnesses that were involved in

the first trial. [Pages. 165-166]. In addition, he
al so “sent sonebody up there [New Jersey] to see if

we could |ocate witnesses or anything like that.”
[ Page: 163].
He explained that his strategy during the

penalty phase was to “paint the very best picture of

Derrick Tyrone Smith” that he could, as if to

suggest to the jury that this is a life worth
saving. Through the wi tnesses |isted above, Sanders
presented testinony that the defendant attended
Bi bl e cl ass si nce 1983, was a chur ch-goi ng

Christian, acted as a de facto parent to his

siblings, that his adoptive famly never really had

reason to discipline him that he is the father of a

seven year-old daughter, and that he is an

intelligent young man with a sense of hunor. Through

his own testinony, Sanders was able to assuage any

apprehensi on that the jurors nay have had about the

defendant’s appearance and denmeanor by expl aining

that he had known the defendant for two years and

that he had a sincere desire to better hinself.

[ Pages: 206-207].
Sanders explained that he actively chose what

information to present to the jury, and that he did

not present every piece of evidence sinmply because

it was “out there.” He expl ained that he chose not

to present the testinmony of Dr. Slomn because it

was negative and inconsistent with his strategy.
[ Pages 247-249]. He recal | ed t hat he had
successfully argued to prevent the jury from view ng
the <cross-examnation of \Walter Goley/ Gaulette,
which would have introduced evidence of t he
defendant’s then-pending battery on |aw enforcenent
of ficer char ges. [ Pages 210-212]; [ R2 Pages:

1390-1393].
Although his strategy was to present the
positive aspects of the defendant’s I|ife in an

effort to win a life recommendati on, Sanders was not

inattentive to letting the jury know about the

difficulties and hardships that t he defendant

encount er ed. The defendant hinself testified that

both his nother and father died while he was young,

that his nother’s death significantly affected him

t hat he never knew his father, that he had a history

of drug use, that his famly was inpoverished, and

that he was forced to nove to Florida to live with

his great aunt and uncl e.
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Clearly, after thoroughly reviewing the penalty
phase proceedings, including the Spencer hearing,
one can glean that Sanders was attenpting to “paint
the very best picture of Derrick Tyrone Smth” while
not ignoring the nore troublesonme aspects of the
defendant’s life. As the Florida Suprene Court has
hel d, “strategic deci si ons do not constitute
ineffective assistance of counsel if alternative
courses have been considered and rejected and
counsel s deci sion was reasonabl e under the norns of
pr of essi onal conduct.” Occhicone v. State, 768 So.
2d 1037, 1048 (Fla. 2000).

In terms of the background information, the
witnesses presented by CCRC at the evidentiary
hearing were cunulative to one another. The record
reflects that Sanders was not oblivious to the
defendant’s life in New Jersey. He testified “I
knew a little bit about M. Smth's background in
New Jersey, but | really can’t remenber [if] | got
that from himor fromhis famly.” [Page: 163]. He
t hen expl ai ned that he was aware that t he
defendant’s nother died in New Jersey.” [Page 164].
The details these witnesses offered that the jury
never heard (e.g., the defendant wtnessed his
nmot her die from drug overdose) would, at best, have
t ogether constituted a nonstatutory mtigator, which
woul d have carried little weight, if any.

In terms of the alleged “drug binge,” the court
listened very carefully to the testinony that was
offered by Charles Hill, Diane Jenkins, Jeffrey
Whitter, Rodney Jones, and Rodney Davis. Aside from
the fact that npbst of these witnesses were |longtinme

drug users t hemsel ves, wi th mul tiple fel ony
convictions, none of the wtnesses, other than
Charles Hill, offered testinony that the defendant
was on drugs the night of the nurder. Charles Hil

testified that the defendant was high the weekend of
the murder, but as the court explains in the next
claim he was not a credible wtness. Furthernore
when pressed for details, he could not be specific
as to the times or dates, and indicated only that
the defendant, while high on cocaine, would just
“sit around” and not want to be involved in
anyt hi ng. [Pages: 296-298].

Mor eover, as previously explained, the defendant
told the jury about his drug problem when he
testified, but failed to nention that he was high on
drugs the night of the honicide. And Sanders
conceded that there was no information at the tine
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of the second penalty phase that indicated the
defendant was on a drug binge during the hom cide

[ Pages: 214-215]. In conclusion, the court finds
that Sanders was not deficient during the penalty
phase for failing to present this evidence. First,

it was contrary to his tactical approach, and
second, the evidence was specious. Danren v. State,
-- So. 2d --, 2003 W 151756 (Fla. Jan. 23, 2003)
(def ense counsel did not render i neffective
assistance by failing to present evi dence  of
addiction to cocaine, where no testinony was offered
to show the defendant was intoxicated at the tinme of
t he of fense).

In terms of the nental health testinmony that

went unpr esent ed, the court finds that such
testimony was inconsistent with Sanders’ approach
during the penalty phase. As previously discussed,

Sanders explained that he chose not to present the
testinony of Dr. Slom n because it was negative and
inconsistent with his strategy. |[Pages 247-249].
Occhi cone, 768 So. 2d at 1048. As for Dr. Tooner’s
nore severe diagnosis of borderline personality
di sorder, coupled wth his finding that t he
def endant’ s devel opment was stunted by a nunber of
predi spositional variables that adversely affected
upon his functioning, the court observes that
Sanders investigation into the defendant’s nental
heal th, as conducted by Dr. Slom n, and his decision
not to present such testinmny, was not deficient
“merely because the defendant has now secured the
testinmony of a nore favorable nmental health expert.”
Gaskin, 822 So. 2d at 1250 (quoting Asay v. State,
769 So. 2d 974, 986 (Fla. 2000)).

The court has carefully weighed the proffered
mtigation against that which was presented during
the penalty phase. The court is not convinced that
any of the mnitigation previously discussed herein

(i.e., addi ti onal backgr ound i nf ormati on, dr ug
bi nge, nmental health), or any of the additional
mtigation alleged to date (i.e., the defendant

di scovered that he was not his child s biological
father, had a fight with his girlfriend, and/or had
|l ost his job) underm nes confidence in the outcone,
such that the defendant nmay have received a life
sent ence. The fact of the matter is that either:
(a) much of this proffered mtigation is cunulative
to that which was al ready presented to the jury; (b)
if not cunulative, it would have anpunted to
nonstatutory mtigation carrying little, if any,
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weight, and falling far short of outweighing the two
statutory aggravators; and finally (c) i f not
presented, it was not for oversight or inadvertence;
rather, it was a tactical decision made by inforned

counsel . Gudi nas, 816 So. 2d at 1104; Gorby v.
State, 819 So. 2d 664, 674 (Fla. 2002). Accordingly,
this claim fails under Strickl and. It is therefore
deni ed.

(PC-R. V22/R4104-4111) (e.s.).

Smth alleges that trial counsel was deficient in the
penalty phase because attorney Sanders agreed that he “shoul d
have | ooked harder,” although Sanders also added that he did
not know of anything that he did not find. (PC-R V28/R56-13-
5614) . Sander s’ concession that he could have done it
differently is not dispositive of the |Ilegal question of
whet her his representation was within the real m of reasonably
effective assistance and, if not, there was a reasonable

probability of a different result. See, MIlls v. State, 603

So. 2d 482, 485 (Fla. 1992); Cherry v. State, 659 So. 2d 1069,

1073 (Fla. 1995).

To merit relief on a claim of ineffective assistance of
counsel, Smth nust show not only deficient performance, but
al so that the deficient performance so prejudiced his defense
that, wthout the alleged errors, there is a “reasonable

probability that the balance of aggravating and mtigating

; . , 26
ci rcumst ances would have been different. Bol ender v.

*When considering a claimof ineffective assistance of penalty
phase counsel, “the question is whether there is a reasonable
probability that, absent the errors, the sentencer . . . would
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Singletary, 16 F.3d 1547, 1556-57 (11th Cir. 1994). Thi s

Court has denied relief in a nunber of simlar cases where
collateral counsel asserts that additional information should

have been discovered. Sweet v. State, 810 So. 2d 84 (Fla.

2002); Bruno v. State, 807 So. 2d 55 (Fla. 2001); Robinson v.

State, 707 So. 2d 688, 695-697 (Fla. 1998); Breedlove .

State, 692 So. 2d 874 (Fla. 1997).

Smth's reliance on WIllians v Taylor, 529 U S. 362

(2000) to support his claim is msplaced. In WIIlians,
counsel had failed to investigate and di scover evidence that
“WIllianms’ parents had been inprisoned for the crimnal
neglect of WIlliams and his siblings, that WIIlianms had been
severely and repeatedly beaten by his father, that he had been
commtted to the custody of the social services bureau for two
years during his parents’ incarceration (including one stint
in an abusive foster hone), and then, after his parents were
released from prison, had been returned to his parents’
custody.” I1d. at 395. Additionally, there was evidence that
WIlliams was borderline nmentally retarded and had a fifth
grade education. 1d. at 396. Smth has failed to present any
credi bl e evidence that was not known to trial counsel, that

woul d have been truly mtigating or underm ned the aggravating

have concl uded that the bal ance of aggravating and mtigating
circumst ances did not warrant death.” See, Sochor v. State
883 So. 2d 766 (Fla. 2004).
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ci rcumst ances. Moreover, it is not sufficient to establish
that counsel could have done nore. Rather, to carry his
burden to prove deficient performance, Smth nust establish
that counsel made errors so serious that counsel was not
functioning as the ‘counsel’ guaranteed the defendant by the

Si xth Amendnent . See, Monlyn v. State, 894 So. 2d 832 (Fla.

2004) ; W ndom v. State, 886 So. 2d 915 (Fla. 2004) (quoting

Strickl and).

Smith has failed to denmonstrate any deficiency of counse

and resulting prejudice under Strickland. Bal anced agai nst

the evidence of mtigation now being urged, Smth has failed
to establish prejudice. There is no reasonable probability
that, absent the alleged errors, the sentencer would have
concluded that the mtigating circunstances now offered
out wei ghed the aggravating circunmstances found by the trial
court.

I neffective assistance is not denonstrated for failure to
present cunul ative evidence nor “nmerely because the Defendant
has now secured the testinony of a nore favorable nental

health expert.’” Gaskin v. State, 822 So. 2d 1243, 1250 (Fla

2000), quoting Asay v. State, 769 So. 2d 974, 986 (Fla. 2000).

The fact that postconviction counsel "is subsequently able to
| ocate experts who are willing to say that the statutory
mtigators do exist,” or that the aggravators do not, 1is

insufficient to say that trial counsel was ineffective. Jones
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v. State, 732 So. 2d 313, 318 (Fla. 1999). \Where, as here, the
new nmental health expert’s testinony painted “a nuch nore
negative and prejudicial picture” of the Defendant, than trial
counsel intended to present to the jury, this Court has agreed
with the trial court’s finding that the new nental health
testinmony did not underm ne confidence in the outcone. See,
Gaskin, 822 So. 2d at 1250 (new information painted a mnuch
more negative and prejudicial picture of defendant); Wndom
886 So. 2d at 928 (record supports the postconviction court’s
conclusion that counsel’s strategy to prevent the jury from
heari ng damagi ng evi dence was reasonabl e).

In this case, Sanders was aware of Smth's famly history
in New Jersey, of Smith's nother’s drug habits, and how she
died and Sanders sent sonmeone to New Jersey to |ocate
wi tnesses or information. Sanders had read the 1983
transcript of the penalty phase and other proceedings.
Sanders had materials from former trial counsel, including
some of Smth’s school records, and although he did not have
the New Jersey school records, Smth has not shown they were
avai |l abl e. See D. Ex. 18. Sanders |ocated and presented
additional wtnesses to those who had testified in the 1983
proceedi ngs. (PC-R V27/ R4944-4946; V28/ R4978-4982). Sanders
presented the wtnesses from the first penalty phase,
i ncluding the Defendant, his brother Rodney Brown, and added

wi t nesses of Jehovah’s witness mnister, Walter Gauletta, and
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Sanders hi msel f. Sander s presented Smth's deprived
background of the death of both his parents, the four children
going to live with their great aunt and uncle, M. and Ms.
Cone, and Smth’'s assisting themand with his younger siblings
as the oldest. He presented evidence of Smth having attended
church while living with the Cones and participating in Bible
cl asses since 1983. He successfully avoided the jury's
learning of Smth's battery on a l|law enforcenment officer in
the jail by prohibiting the State’'s cross of M. Gauletta
about that. (PC-R V28/R4984; 4992-4998; 5030). His theme was
to present Smith as having characteristics of a soul worth
saving. (PC-R V28/ R4985-4986; 4989). His own testinony in the
penalty phase was to explain to the jury that Defendant was
not a nmean person, should not be judged by his appearance, and
had already received a |ife sentence, would be in jail anyway,
and that there was, therefore, no need for them to inpose a
death sentence. (PC-R. V28/ R4987-4989).

Sanders also presented additional Wi tnesses in the
Spencer sentencing hearing -- Smth's brother and sister,
Rodney and Yolonda Brown, both of whom testified in their
mlitary uniforms as to their famly life and of Derrick Smth
as having been a good brother to them (PC-R V28/ R4996-4998).
He also presented the testinmony of Smith' s pen pal Cynthia
Teal as to her opinion of Defendant as being a "very caring,

warm sensitive person .. . ." (PC-R V28/R4998-4999). His
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i ntended approach for both the penalty and sentencing phases
was to present Defendant in the best |ight possible. (PCR
V28/ R4982; 4998-4999). The failure to present cunulative
evi dence does not establish ineffective assistance. Gorby v.
State, 819 So. 2d 664, 674 (Fla. 2002).

As in Valle v. State, 778 So. 2d 960, 966 (Fla. 2001),

the record clearly denonstrates that Sanders knew he did not
have to put on the sanme evidence at the resentencing hearing.
The fact that postconviction counsel suggests a different
strategic approach does not establish that Sanders was

i neffective. OCcchicone v. State, 768 So. 2d 1037, 1048 (Fla.

2000); Carroll v. State, 815 So. 2d 601 (Fla. 2002); Brown v.

State, 755 So. 2d 616, 635 (Fla. 2000); Gdock v. State, 776

So. 2d 243, 250-252 (Fla. 2001).

Def ense counsel could not be faulted for not discovering
evidence of Smth being on any alleged “drug binge” at the
time of the nurder. Sanders testified that he had not been
informed by Smth or his famly of any such binge, (PCR
V28/ R4979-4981), he was not aware of anything suggesting the
exi stence of such information, (PC-R V28/ R4995-4996), and the
wi tnesses at the evidentiary hearing did not credibly support
any “binge.” Smth's own testinony in the penalty phase
i ncluded that he had begun "snoki ng dope"” at 13 or 14 years of
age and had done cocaine on a "fairly regular basis" after

starting at age 19. (R2. V9/ R1444-1445). Smith said nothing
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about any binge. Additionally, record evidence of Smth's
actions and appearance immediately before, during and after
the nurder negated the allegation, which was not even
supported by t he testi nony of hi s friends at t he
postconviction hearing, that Smth's appearance or actions
were any different than normal or were indicative of any drug
bi nge. None of the w tnesses described any "binge," but only
that Smth was known to use cocaine on a regular basis and
| ooked as he al ways did.

Sanders testified that Smth had been exam ned by Dr.
Slom n, but Sanders made the decision not to use him because
his testinony would have been inconsistent with the picture of
Smith which he was painting to the judge and jury. (PCR
V28/ R5024-5026) . Al t hough Sanders testified that he had not
presented information to Dr. Slomn for his report, he added
that the reason was the report had been done for the first
trial and he did not know what information Dr. Slomn had.
Dr. Slomn’s appointnent had been requested specifically for
consideration of proving three statutory mtigators. (R2.

V1/ R33- 34). Smth did not establish that Dr. Slom n did not

have Smth’s conpl ete background. *

“Smith did not all ege nor establish even that he cooperated
with the court-appointed nental heal t h- expert for re-
eval uati on. Sanders had been granted a re-evaluation, but
only by the sanme psychol ogist. (R2. V1/R33-35, 365-374. Smth
did not raise in the evidentiary hearing anything about this
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Clini cal and forensic psychol ogi st Dr . Tooner
interviewed, tested and evaluated Smth in April 2000 after
reviewi ng background nmaterials (D. Ex. 17) and found no
"supported” nor tested nental illness. (PC-R V30/R5141-5145).
Al t hough Di agnostically, Smth's “synmptonmatol ogy” nost closely
appr oxi mat ed “borderline personal ity di sorder.” (PC-R
V30/ R5167-5168) . Dr . Tooner defi ned t he borderline
personality disorder as “a manifested, agoing nmal adj ust nent

in terms of overall behavior and functioning that starts early

and exists for a long period of time ... [I]t’s a mal adaptive
pattern of behavi or that . .. affects their overall
functioning."” (PC-R V30/ R5174-5175) . The primary
characteristic i's instability across al | aspects of
functioning. (PC-R V30/R5175). Dr. Toonmer disagreed that

Smith could be diagnosed as having antisocial personality

di sorder as not mnmeeting the criteria of being devoid of

right to reevaluation nor ask Sanders whether Smth had
refused to cooperate for a re-evaluation. Def endant
apparently chose not to divulge confidentiality of this mental
health expert by revealing information either from Smth
himself or Dr. Slomn and, instead, relied on the recollection
of Sanders who had not seen the report since the time of

resent enci ng. Smith is not wthout obligation to cooperate
with the nental health expert and to inform him about factors
affecting his nental health that he wants considered. See,

Shere v. State, 742 So. 2d 215, 223-24 (Fla. 1999).
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consci ence and acting for self-gain and power, w thout concern

for others.”

Dr . Tooner’s conclusion - that Smth's Dborderline
personality, which was exacerbated by his abuse of drugs,
caused himto act inmpulsively -- fails to underm ne confidence
in the outcone. That Smith nmay have acted inpulsively,
ostensibly resulting from his early nurturance deprivation,
drug habits, and his girlfriend s claim that her daughter was
not Smth's child is insufficient to show mtigation for
Smith's decisions to arm hinmself with a |oaded gun, in order
to rob both the cab driver and the DeBulle' s on March 21,
1983, and to shoot the fleeing cab driver for not giving up
hi s noney. Smith's decisions to rob unarned victims with a
| oaded firearm does not show inpulsivity. Mor eover, the
viol ence of taking aim and shooting the cab driver directly in
t he back, threatening Ms. DeBulle with the gun, and sl ugging
M. DeBulle in the face wth the gun does not show
“inpulsivity,” but a deliberate, predatory man who brazenly
targeted innocent strangers and used brutal violence to seize

their property. Smth has failed to establish both a

“Dr. Toomer did not explain how Smth's attenpt to rob the cab

driver and robbery of the DeBulle' s the same day was not goa
oriented for self-gain. Dr. Toomer dd not address Smth’s
crimnal history by the tinme of the second trial, which
included the violent crines of three batteries on corrections
of ficers. R2 1404-1405.
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deficiency of trial counsel during the penalty phase and

resulting prejudice under Strickland. Accordingly, the trial

court’s well-reasoned order denying postconviction relief

shoul d be affirned.
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CONCLUSI ON

Based on the foregoing facts, argunents and citations of
authority the decision of the Circuit Court should be
af firmed.
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