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PRELI M NARY STATENMENT

M. Smth appeals the circuit court’s denial of his Rule
3.850 nmotion follow ng an evidentiary hearing.

The follow ng abbreviations will be utilized to cite to
the record in this cause, with appropriate page nunbers

foll ow ng the abbreviations:

“RL. .7 -Record on direct appeal follow ng the 1983
trial;

“R2__.7 -Record on direct appeal follow ng the 1990
retri al

“PC-R__.~7 -Current record on appeal from 2002 post -
convi ction hearing;

“D-Ex. __.” -Def ense exhibits entered at the 2002
evidentiary hearing and nade a part of the
post-conviction record on appeal. G ven
the Il ength of a nunmber of the exhibits,
reference will often include citation to

the bate stanped page nunmber in the form of
“bsp __ 7. The bate stanped page nunbers
were placed upon docunents received from
the State Attorney’s Ofice pursuant to
public records requests. Wthin the

exhi bits, the bate stanped pages do not

necessarily appear in order.
“S-Ex. 7 -State exhibits entered at the 2002

evidentiary hearing and nade part of the
post-conviction record on appeal .

REQUEST FOR ORAL ARGUMENT

M. Smith, through counsel, respectfully requests that

the Court permit oral argunent.
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| NTRODUCTI ON

The State’s case against Derrick Smth was seem ngly
airtight.* Derrick Johnson, M. Smith’' s co-defendant
testified that he was with M. Smth participating in a
robbery of M. Songer, a cab driver, when he saw M. Smith
shoot M. Songer. Melvin Jones testified that he w tnessed
the shooting while in route to his residence a half of a bl ock
away; he said he saw Derrick Smth shoot the cab driver as
Derrick Johnson fled the scene. As corroboration, the State
presented David McG uder who had observed two nen get into M.
Songer’s cab at the Hogley Whgley Bar-B-Q 2 His testinony was
t hat even though he could not identify Derrick Smith in the
courtroom he had picked his photo from a photo-pack |ineup
shortly after the shooting (R2. 881).

VWhile maintaining M. Smith' s innocence, the defense at
his first trial alleged that Johnson and Jones had been in a
hol ding cell together shortly after the hom ci de and had
worked on a story to incrimnate M. Smth. During the

defense’s cross-exam nati on of Johnson and Jones, both deni ed

M. Smith was first tried in 1983, and after this Court
reversed his conviction, retried in 1990. At issue in these
proceedings is the constitutionality of the retrial.

The State also called Mellow Jones to corroborate her
husband’s story as to the time that he arrived hone.

1



di scussing the case (Rl. 1536), or even conversing about the
case (Rl. 1693-94). Since both Jones and Johnson had denied a
nmeeting and no ot her evidence was avail able to prove

ot herwi se, counsel’s questioning at the retrial was generic.

But again, Jones denied ever talking to Johnson (R2. 996-97).3

In collateral proceedings, a wealth of new information
surfaced that cast grave doubt upon the credibility of al
three of these witnesses (Johnson, Jones and McGruder) and the
veracity of their stories. At the evidentiary hearing in
2002, the State acknow edged that during the tinme period of
M. Smith's case, the Pinellas State Attorney’'s Ofice relied

upon Mller v. State, 360 So.2d 46 (Fla. 2" DCA 1978), as

defining its discovery duties.* Under Mller, police reports
were not di scoverabl e except for those portions containing

verbatim statenments fromw tnesses |listed by the State (PC-R

At the retrial, the defense did call Larry Martin as a
witness. He testified that Derrick Johnson had told himwhile
they were incarcerated together that Derrick Sm th had not
shot the cab driver (R2. 1257-59).

“The prosecutor at the retrial did concede during his
testimony that Rule 3.220 was anended effective July 1, 1989,
prior to M. Smth's retrial (PC-R 4810). 1n re Amendnent to
Fla. R _Crim Pro. 3.220, 550 So.2d 1097 (Fla. 1989). Under
t he amended rule, all police reports were discoverable.

Mller was effectively overturned. Yet, the prosecutor at the
retrial did not recall conplying with the anended rule (PC-R
3971).




4812-13). The police reports provided to the defense in M.
Smth's case were subject to a “MIlerizing” process after
which a smal |l nunber of redacted reports were found to be
di scoverabl e and di scl osed (RlL. 26-61).°

However, not just police reports were withheld fromthe
defense. During the post-conviction evidentiary hearing, the
1983 trial prosecutor, Tom Hogan, acknow edged using his state
attorney subpoena power to obtain sworn testinony from
numerous W tnesses. Hogan prepared docunents, each entitled
“Synopsis,” summarizing the sworn testinmony of the w tnesses
who appeared before him?® According to Hogan, testinony
obt ai ned pursuant to a state attorney subpoena was absolutely

privileged and not discoverable (PC-R 4855-56). d enn

*The packet of police reports that were nmade part of the
record of the original trial in 1983 (Rl. 26-61) were
introduced into evidence as D-Ex. #12. Introduced as D Ex. #2
was a packet of those same police reports with passages nmarked
with an “X” and the word “out” appearing. These had been
obtained fromthe State Attorney’s O fice pursuant to Chapter
119, and reflected the redacting process enpl oyed by the
State. O her police reports (not correlating to any that were
di scl osed to the defense at trial, but which were obtained
fromthe State Attorney’s O fice pursuant to Chapter 119) were
i ntroduced as D Ex. #3 and #19.

Prior to the 1990 trial, the State relied upon the
di scovery turned over in 1983 as satisfying its discovery
obligation as to the retrial (D Ex. #1, bsp 96). 1In the
proceedi ngs below, the State did not contest the fact that it
“Ww thheld” material pursuant to MIler (PC-R 3971).

°A number of these “Synopsis” was introduced as D Ex. #10.
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Martin, the prosecutor fromthe 1990 trial, agreed that such
testi mony was not discoverable and was not disclosed to the
def ense (PC-R. 4833).

As a result of the State Attorney’s policy, a wealth of
docunents was not revealed to the defense. Contained therein,
was significant excul patory information. First, the excised
portion of a redacted report indicated that Melvin Jones “who
lives on Fairfield Ave. So. in the 3000 bl ock and who has
warrants on him pending allegedly” was a suspect due to his
residence’'s proximty to the shooting (D Ex. #2, bsp 4736).
The fact that Melvin Jones was a suspect gave hima notive to
want Derrick Smth convicted; it constituted inpeachnent.

Second, Hogan’s undi scl osed summary of Derrick Johnson’s
statenents to him *“D.J. says [] the first tinme he ever saw
Mel vin Jones 7/11/83 in a holding cell before prelim]|[sic] and
Mel vin Jones showed D.J. map and said [] he would help D.J. at
trial” (PC-R 4860, 4878; D Ex. #8)(enphasis added).’

Contrary to their trial testinony, Johnson and Jones net in a

hol ding cell, Jones showed Johnson a map of the crinme scene,

M. Smith's first trial commenced on Novenber 1, 1983,
nont hs after the July 11'" neeting between Johnson and Jones.
At that tine, Johnson denied “discuss[ing] this case at al
with a Melvin Jones” (R1. 1536), and Jones denied “ever
ha[ving] a conversation with M. Johnson about [Jones’]
testinony” (R1. 1693).



and said he would help Johnson at trial.® Johnson’'s
acknow edgnent of a July 11'" encounter with Jones in which he
was shown Jones’ map of the crime scene was not disclosed to
M. Smith's trial attorneys, even though the defense at the
first trial maintained that Johnson and Jones net and
conspired against M. Smth. Cearly, this undiscl osed
informati on was favorable to the defense.

Third, the State failed to disclose that Melvin Jones’
residence was visited twi ce by officers conducting
nei ghbor hood canvasses in the hours after the shooting. Jones
had testified that only one officer had stop at the residence

and talked to his wife.® This visit was shortly after Jones

8ones was arrested on unrel ated charges on June 13, 1983,
nearly three nonths after the shooting of M. Songer, the cab
driver. He faced seventeen felony charges (R2. 998). Four
days later, he met with the State to bargain for a deal in
exchange for his testinony against M. Smth. At the neeting,
Jones gave what he later clainmed was a fal se account of what
he had said he witnessed at Fairfield and 30" St. the night
M. Songer was shot. Weeks after the June 17" neeting, Jones
wrote an undated letter to the attention of Tom Hogan at the
State Attorney’s Ofice, giving a new account that was now
generally consistent with Johnson’s version of the shooting.

I ncluded with this letter was a map of the crinme scene.

Followi ng his testinony against M. Smth in 1983, Jones
was sentenced in his pending cases to concurrent three-year
suspended sentences foll owed by two years probation (D Ex. 16,
12/ 1/ 83 Sentence).

°The undi scl osed police report about the first
nei ghbor hood canvass indicated the police officer obtained
“NEGATI VE” results when he talked to a “Mel ow Jones,” a “B/IM
who provided a date of birth and stated that the residence did

5



had supposedly gotten home within m nutes of w tnessing the
shooting, but the inquiring officer was provided no
information regarding this. According to his testinony at
both trials, Jones told his wife about the shooting after the
police officer left. This testinmony provided a relatively
beni gn explanation for the failure to advise the officer of
what Jones had just observed, i.e. Jones had not yet told his
wi fe of his observations. Neither Jones nor his wife ever
i ndicated that a second officer stopped by hours |ater and
received no information about the shooting, even though by
t hen according to Jones and his wife, she had been advi sed of
her husband’ s account of the shooting.'® This too was
undi scl osed information that was favorable to M. Smith’s
def ense.

Fourth, the State did not disclose that prior to the
second trial in 1990, Melvin Jones contacted a prosecutor
regarding his testinmony against M. Smth and sought to barter

yet again. Jones advised the prosecutor that his 16-year-old

not have a phone (Def. Ex 2, bsp 4736). At trial, MlIlow
Jones, a female, testified that she had answered the door.
She did not indicate that the conversation |asted | ong enough
to provided the office with a date of birth and answer his

i nqui ry about a phone.

The undi scl osed report detailed a second nei ghborhood
canvass at 8:30 a.m, and indicated that negative results were
obtained from*“Mel|ow Jones, BF" (D Ex. #3, bsp 4701).

6



daught er had accused him of “sexual abuse which occurred 3-6
yrs ago” and that “[h]e’ s afraid he' Il be arrested” (D Ex.
#6). According to the prosecutor, “[h]e’s willing to take a
pol ygraph - wants to take polygraph” (l1d.). Jones’
undi scl osed fear of prosecution for sexual abuse constituted
i npeachnment .

Finally, the State failed to disclose docunents entitled
“Synopsi s’ prepared by Hogan recordi ng sworn testinony
obt ai ned pursuant to State Attorney subpoenas (D Ex. #10).
According to Hogan’s Synopsis of David MG uder’s sworn
statenment, “McGruder gave descriptions fitting both defendants
in this case, however, he was unable to pick either of the
def endants out of a photopak.” This contradicted McG uder’s
trial testinmony (R2. 862-63). Further, during the sworn
st at ement obtai ned by Hogan, the description of the “shorter
mal e” that supposedly matched M. Smith was recogni zed by
Hogan to be off by “about a 30 pound wei ght difference” (D EX.
#10, backside of bsp 0409). In yet another undisclosed police
report (D-Ex. #3, bsp 4719), MG uder had given a description
of the nen he saw get into the cab as:

1. B/M 22-23 yrs of age, 5 8" tall, 130 pounds,
med. build, dark skin, having a thin nustache &
a short afro type hairdo. This subject was | ast
observed to be wearing a red cloth type jacket,
bl uej eans & white sneakers.

2. B/ M approx. 23 yrs of age 6' tall, 140 pounds,

7



slimbuild, light skin, having a short cut type
hai rdo. Only clothing description reference to
second i ndividual was that he was wearing a pair
of bl uejeans & white sneakers.
(Enmphasi s added). In yet another undisclosed report dated
March 24, 1983, the subject at large, Derrick Smth, was
described as “5'8" tall, 205 pounds, husky build” (D Ex. #3,
bsp 4766) (enphasis added). These undisclosed reports read
t oget her show that at the tinme M. Smth weighed 75 pounds
nore than McG uder had described and that McGruder had been
unable to identify M. Smth s photo as one the nen getting
into the cab; the reports constituted undisclosed inpeachment.
Beyond the prosecution’s failure to disclose a wealth of
excul patory material, the circuit court found that M. Smith's
trial counsel rendered deficient performance when he failed to
contact Vince G bson, the person that Jones testified gave him
the ride home and put himin the position to observe the
shooting. According to Jones, G bson dropped himoff near his
home nmonents before the cab drove up and the driver was shot
before his eyes. However, G bson testified at the evidentiary
hearing that he had never given Jones a ride honme. This
unpresented evidence significantly undercut Jones’ testinony.

Added together, the undisclosed and/or undi scovered

evi dence casts the case in a whole new |ight and underm nes



confidence in the guilty verdict.

STATEMENT OF THE CASE

On May 24, 1983, M. Smith was indicted for the first
degree nmurder of Jeffrey Songer on March 21, 1983. His co-
def endant, Derrick Johnson, was pernitted to plead to second
degree nmurder in exchange for his testinony. M. Smith' s case
proceeded to trial on Novenmber 1, 1983. After convicting M.
Smth, the jury recomended death by a vote of 7-5. On

Novenmber 29, 1983, M. Smith was sentenced to deat h. On

appeal, a new trial was ordered. Smth v. State, 492 So.2d
1063 (Fla. 1986).

On May 8, 1990, M. Smth' s retrial began. He was once
again convicted. On May 16, 1990, penalty phase proceedi ngs
were held. The jury recommended death by a vote of 8-4 (R2.
160). On July 13, 1990, M. Smith was again sentenced to
death. The judge found two aggravating circunstances, in the
course of a robbery and prior conviction of a violent felony.
One statutory mtigator, no significant history of crimnal
activity, was found along with several non-statutory

mtigators. This Court affirmed on appeal. Smith v. State,

641 So.2d 1319 (Fla. 1994).
Thereafter, M. Smth was provided with coll ateral

counsel. Rule 3.850 proceedings were initiated. Public



records were sought and obtained. Utimtely, M. Smth
subm tted an Anended Mbtion to Vacate on Septenber 18, 2000,
detailing his clains for relief. After hearing oral
argunments, the circuit court issued an order on January 3,
2002, denying many of M. Smth's clainms. However, a limted
evidentiary hearing was ordered as to several of the clains
and/ or portions of those clains.

The evidentiary hearing was conducted on July 23-26,

2002. During the hearing, M. Smth was precluded from

presenting evidence in support of his Brady/G glio claimthat
the circuit court believed was outside the scope of the
limted hearing that had been granted (PC-R 4928-31).11
Nevert hel ess, evidence was presented w thout objection that

the State in reliance on Mller v. State, 360 So.2d 46 (Fl a.

2d DCA 1978), had not disclosed nunerous police reports and
had redacted those reports that were disclosed, and that the
State did not disclose any docunments entitled “Synopsis” that
recorded sworn testinony obtained pursuant to a State Attorney

subpoena. Evidence was al so presented in support of M.

UAs to the Brady/Gglio claim full evidentiary
devel opment was limted to the clainms that 1) Jones and
Johnson were permtted to present fal se and/or m sl eading
testimony regarding their contact in jail, and 2) the State
failed to disclose information regarding the pol ygraph
exam nation of Jones.

10



Smith's ineffective assi stance of counsel clains and in
support of M. Smth' s newly di scovered evidence claim

pursuant to Jones v. State, 591 So.2d 911 (1991).

Foll owi ng the evidentiary hearing, the parties submtted
written closing argunents. On February 10, 2003, the circuit
court entered its order denying M. Smth relief. As to the
contact between Jones and Johnson, the circuit court found
that the evidence of this contact, docunmented in D Ex. #8,
“was favorable to the accused” (PC-R 4093).' The court also
found, “defense EX. 8 was not disclosed to the defense.” (PC-
R. 4093). But, the circuit court concluded that “although
this undi scl osed evidence woul d have undoubtedly had sone
value to the defense, it certainly would not have put the
whol e case in such a different light as to underm ne
confidence in the outcone.” (PC-R 4094).1

As to M. Smith's claimthat a wealth of other

excul patory evidence in the State’s possession should have

2The circuit court elaborated, “the court recognizes that
it may have provided sone significance in ternms of
i npeachnment. Admittedly, Derrick Johnson and Melvin Jones
were crucial witnesses for the State. It may have al so ai ded
def ense counsel in pursuing a different defense theory” (PC-R
4093) .

BAs to an undi scl osed pol ygraph exani nati on of Melvin
Jones, the circuit court concluded that M. Smth had “fail ed
to satisfy either the materiality or prejudice prongs.” (PCR
4099) .

11



been disclosed, the circuit court found that M. Smth had
“not proven that the *MIllerizing of these police reports was
legally inpermssible.” (PC-R 4095).%% The circuit court
found that the State had no obligation to disclose the
prosecutor’s notation that Melvin Jones had called the State
prior to the retrial and discussed his fear that charges may
be filed agai nst hi mbecause his stepdaughter had all eged that
he had sexual |y abused her. '

As to the State Attorney’s “Synopsis” of sworn statenments
made by named witnesses in the case, the circuit court
concluded that M. Smth “fails to neet his burden show ng
t hat defense counsel was entitled to disclosure of this

internal investigatory report.” (PC-R 4096).16

“The circuit court also stated that M. Smith “failed to
adduce any evidence at the evidentiary hearing to support this
claim” (PC-R 4095). This overlooked the fact that the
State’s objections to supporting evidence were sustained on
grounds that the evidence was outside the scope of the limted
heari ng.

As to this potential sexual abuse charge, the court
ruled that M. Smth had not established that the State had an
obligation to disclose a handwitten note “regarding its
i nvestigatory work on a particular case regardless of its
rel evancy or materiality” (PC-R 4096), quoting Carroll v.
State, 815 So.2d 601, 620 (Fla. 2002). The court also said
that M. Smth's claimabout Jones fear of prosecution was
undercut by the absence of evidence that “Melvin Jones was
ever charged with this crime” (PC-R 4096).

%¥The court did nonethel ess proceed to address one
specific aspect of one Synopsis concerning MG uder’s

12



As to the ineffective assistance claim the circuit court
first addressed M. Smth's contention that trial counsel’s
performance was deficient in failing to contact Vince G bson,
the person that Jones testified drove him home just prior to
the shooting. G bson testified at the evidentiary hearing
that he did not give Jones a ride honme that night. The court
found:
it was deficient for counsel to have not inquired
into whether Melvin Jones’ story was credible, which
woul d have included an investigation into whether
Vince G bson gave hima ride on the night of the
hom cide. At the very |east, counsel’s
i nvestigation should have involved an interview with
Vi nce G bson.

(PC-R. 4100). But yet again, the court said that its

confi dence was not underm ned in the outcome.

As to the separate failure to adequately cross-exam ne

testinony before the prosecutor that he could not pick either
of the suspects out of a photographic lineup. Since this was
inconsistent with McGruder’s trial testinony, the court said,
“[1]t goes without saying that this information would have
been favorable to the defense” (PC-R 4097). But, the court
concluded that “[g]iven the doubt MG uder expressed, and the
i nconsistencies in his testinony,” confidence was not

underm ned in the outcone (PC-R 4097). The court did not
address that portion of the Synposis noting that McG uder was
off in his description by “about a 30 pound wei ght difference”
(D-Ex. #10, backside of bsp 409).

Despite recognizing McGuder’s incredibility at trial,
the court later in its order relied upon McGuder’s trial
testinmony as a basis for finding no prejudice as to counsel’s
deficient performance in failing to investigate Jones’ claim
that “Vince G bson” gave Jones the ride hone that put himin
the position to see the shooting.
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Mel | ow Jones, the court found that M. Smith had failed to
prove this claim (PC-R 4101). The court did not address the
police reports introduced into evidence regarding the

nei ghbor hood canvasses showing that two different officers on
two occasions had contact with Mellow Jones. Nor did the
court address D-Ex. #6 which reflected that prior to the
second trial, Melvin and Mell ow Jones were attenpting to
reconcile despite the claimof Mellow s daughter that Melvin
had sexual |y abused her.

As to the ineffectiveness claimrelating to the bullet
| ead conpositional analysis conducted by the FBI, the circuit
court concluded, “the court is not convinced that Sanders was
deficient in failing to nore thoroughly challenge the State’'s
expert witnesses on the bullet |ead conparison testing.” (PC
R. 4103).

As to the penalty phase ineffectiveness claim the court
concluded that 1) the unpresented mitigation was cumul ative to
t hat which was presented; 2) to the extent that it was not, it
did not outweigh the aggravators; and 3) counsel nade a
tactical decision to not present the evidence (PC-R 4111).

The circuit court also rejected M. Smith's claim

prem sed upon Jones v. State (PC-R 4112-13).

Finally, as to M. Smth's claimthat the Brady/G gli o,

14



i neffective assistance of counsel, and Jones cl ainms consi dered
cunul atively, warranted relief, the circuit court concluded
that since: “[E]ach and every claimis either refuted by the
record or without nmerit. It therefore follows that a
cunul ative error claimis without nmerit.” (PC-R 4113).

Foll owi ng the denial of relief, M. Smth filed a notice
of appeal to this Court.

STATEMENT OF THE FACTS

A. The hom ci de.

On March 21, 1983, a Yell ow Cab di spatcher sent cab
driver, Jeffrey Songer, to pick up a fare at the Hogl ey Wgl ey
Bar-B-Q in the 900 block of So. 9'" St. in St. Petersburg (R2.
697-702) .

Songer called in to report that he was taking the fare to
Fairfield and 31t Street. A few mnutes |ater, Songer placed
a coded distress call. The dispatcher contacted police and
sent a second cab driver, Charles Montgonery, to the | ocation
given as the fare’s destination (R2. 703).

Mont gonery arrived to find Songer’s cab parked in the
3100 bl ock of So. Fairfield. The |lights were on, the engine
was running, and the driver’s door was open (R2. 708-10).
Songer was |ying face down, 68 feet fromthe cab. Songer’s

wal | et and a noney pouch containing $145.62 were still wth
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him (R2. 767-68).

Police officers soon arrived, and it was determ ned that
Songer died froma single gun shot wound which penetrated
t hrough the back and exited through the chest. Both |ungs and
the aorta were damaged (R2. 950-52). On Songer’s shoul der, a
smal | | ead fragnment was found (R2. 775-78).

B. The investigation.

On March 21, 1983, Oficer Trusilo responded to the scene
of the shooting after hearing the initial call of suspicious
circunstances. Trusilo conducted a nei ghborhood canvas t hat
included visiting 2918 So. Fairfield Ave. and speaking to
“Mel ow Jones B/ M 3/20/52” with negative results.?’

Officer Krause went to the Hogl ey Wgl ey where Songer had
pi cked up his last fare. There, he | ocated David MG uder who
i ndi cat ed he observed two black nmen getting into a Yell ow Cab.
According to Krause, “the witness stated he m ght be able to
| .D. the subjects, and the witness McGruder appeared very
nervous, and appeared to witer that he was afraid to give

writer a description or all the information he knew, and kept

YThe first page of Trusilo' s report was disclosed (R1.
49). The second page detailing the nei ghborhood canvas was
not provided to the defense (D-Ex. #2, bsp 4736).
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| ooki ng around the store” (D Ex. #3, bsp 4740).'® Attached to
Krause’s report were two subject description sheets based upon
Mc G uder’s statenents (D-Ex. #3, bsp 4741-42).

Officer Goodrich wote a report sunmarizing his initial
response to the call fromthe Yell ow Cab di spatcher and his
subsequent investigation during the next few hours.® Goodrich
noted that | eads suggested soneone nanmed Darryl Gant was a
suspect. Goodrich then stated, “he may be a possi bl e suspect
as well as a Melvin Johnson who lives on Fairfield Ave. So. in
t he 3000 bl ock and who has warrants pending allegedly. This
al so conveyed to San Marco and Rossi” (D-Ex. #2, bsp 4945). 20
In his report, Goodrich also noted that descriptions of two
bl ack nmal e suspects had been obtained from McGuder. One
subj ect was “5'8", 160 Ibs, slight nustache, |ong sleeve red

j acket, blue jeans” and the other was “6' short afro, blue

BOfficer Krause’s handwritten report and its attachnments
were not provided to the defense (D Ex. #12).

YA portion of this report was disclosed to the defense
(R1. 44-45). Before it was turned over to the defense, the
portions of the report discussing various suspects and the
descriptions obtained from McGuder were redacted (D Ex. #2,
bsp 4944).

©At the evidentiary hearing, it was recognized that
Goodrich m stakenly wote “Johnson” when he in fact was
referring to Melvin Jones who |ived at 2918 Fairfield Ave. So.
and who had warrants outstanding for his arrest (PC-R 4095).
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j eans” (D-Ex. #2, 4944).2
Later, on March 21, 1983, Det. Rossi re-interviewed
McGruder. According to Rossi’s report, MG uder gave the
foll owi ng descriptions of the two suspects:
1. B/M 22-23 yrs of age, 58" tall, 130 pounds,
med. build, dark skin, having a thin nustache &
a short afro type hairdo. This subject was | ast
observed to be wearing a red cloth type jacket,
bl uej eans & white sneakers.
2. B/ M approx. 23 yrs of age 6' tall, 140 pounds,
slimbuild, light skin, having a short cut type
hai rdo. Only clothing description reference to

second i ndi vidual was that he was wearing a pair
of blue jeans & white sneakers.

(D-Ex. #3, bsp 4719) (enphasis added).?* At 8:00 a.m on March
21st, Rossi went to McGruder’s residence and showed him
phot ogr aphs of possible suspects with negative results. ?3

On March 21, 1983, at 8:30 a.m another nei ghborhood
canvas was conducted at the crinme scene. This tinme Det.

Grigsby went to 2918 So. Fairfield and spoke to “Mel | ow Jones,

IThi s reported description varies fromthe weight
estimate provided in other police reports, but is still over
40 pounds less than M. Smth' s weight at the tinme (D Ex. #3,
bsp 4766).

2The wei ght description of the suspects given to Rossi
was much | ess than what Goodrich had reported that MG uder
told him and over 70 pounds less than M. Smth’s weight at
the tine.

ZDet. Rossi’'s police report regarding this was not
provided to the defense (D Ex. #12)(the discl osed police
reports).
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BF" with negative results.?

On March 21, 1983, at 8:55 p.m, Det. Feathers was doing
foll ow up investigation when he received information that a
confidential informant clainmed to have information (D Ex. #3,
bsp 4711).2%> Feathers then interviewed the Cl, who indicated
t hat anot her individual, Tracy, knew one of the two bl ack
mal es involved in the shooting. The male suspect had told
Tracy that the cab driver got out of the cab and ran off.
According to the informant, Tracy possibly worked as a Tanpa
school teacher and lived at 2303 So. 11" St

On March 21, 1983, at 11:55 p.m, Feathers went to the
address and | ocated Tracy, who was in fact a transvestite
named Herbert Sanders (D-Ex. #3, bsp 4713).2% Sanders agreed
to acconpany the police to the station to give a statenent.
He said that he had a conversation with Derrick Johnson at
3:15 p.m, in which Johnson had reported that he “heard from
people that a cab driver got shot” after being picked up on

So. 9th St. (D-Ex. #3, bsp 4714). Sanders identified for

This report was not disclosed at trial (D Ex. #12)(the
di scl osed police reports).

®The police report detailing this part of the
i nvestigation was not disclosed to trial counsel (See D Ex.
#12, the disclosed police reports).

*Thi s report was al so undi scl osed.
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Feat hers t he nei ghbor hood where Johnson’s nother |ived.

On March 22, 1983, at 2:00 p.m, Det. San Marco found
Johnson at his home (D Ex. #3, bsp 4768).2"” San Marco told
Johnson that he believed that Johnson had information about
t he hom cide. Johnson appeared nervous. He told San Marco
that he and Derrick Smth had gotten in the cab at the Hogl ey
Wogl ey. When they arrived at their destination, Johnson
reached in his pocket for the fare. The cab driver exited the
cab to open the driver’s side rear car door, where Smth was
sitting. Johnson got out of the passenger side and wal ked
around to the driver side. Then, he noticed that Smth had a
gun. According to Johnson, the driver turned and ran, and
Smith started to run after himand then stopped and fired one
shot. Johnson al so took off running and did not see whet her
the cab driver was hit.?®

Johnson was asked to acconpany San Marco to the station,
where “[b]efore any further questioning” Johnson was advi sed
of his rights. He again provided “basically the sane
i nformation” regarding the shooting (D-Ex. #3, bsp 4769). He

said he did not know what happened to the cab driver until the

2'This report was al so undi scl osed.

2Cl early under this version of the facts, Derrick Johnson
was denyi ng any personal crimnal cul pability.
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next day. Johnson then gave San Marco a written statenent.
Johnson was asked to submt to a polygraph, and he agreed.
The exam ner concl uded that Johnson was bei ng untruthful.?°
Johnson was re-interviewed. He now said that he knew that
Smth had a gun, although he still clainmed that he did not
know t hat there would be a robbery or a shooting. “Because of
the informati on gai ned from JOHNSON t hroughout the evening
hrs. of 22 Mar 1983, he was not arrested & at approx 0100 hrs.
on 23 Mar 1983 he was transported back to his residence by
this witer & det. ROSSI.” (D Ex. #3, bsp 4771).3°

At 0100 hours on March 23, 1983, a first degree nurder
warrant was issued for Derrick Smith. An undisclosed police
report detailing the March 22" statenments of Johnson noted
that “[t]he shooter of the vic in this incident has been
identified as a one DERRICK TYRONE SM TH, B/M DOB 8/7/62,

address unk at this tinme, 5 8" tall, 205 pounds, husky built,

®Reports concerning a series of polygraph exam nations
given to Derrick Johnson were not disclosed prior to M.
Smth's first trial. However, prior to the retrial, three
reports fromthe polygraph exam ner (dated 3/22/83, 4/04/83,
and 4/30/83) were disclosed on July 1, 1988 (D-Ex. #1, bsp
25) .

®This police report indicated that prior to returning
Johnson to his residence, the prosecuting attorney, Tom Hogan,
obtai ned “testimony” from Johnson. This report contained in
D-Ex. #3 was not provided to M. Smth's counsel (See D Ex.
#12, the disclosed police reports).
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goes by the street name of ‘'RE-RUN " (D-Ex. #3, bsp
4766) (enphasi s added).

On April 1, 1983, police went by Johnson’s residence and
di scovered that he was not honme. “[I]t was then decided to
pi ckup [Johnson] and bring himto the station for further
interview.” Johnson was |ocated at a bar “and was driven down
to the [police departnent].” (D Ex. #3, bsp 4803).3

After Johnson arrived at the police station, he was
advi sed of his rights and wai ved them Johnson made anot her
statenment in which he acknowl edged having been with Smth
earlier than previously stated. However, he assured the
police “this was the absolute truth & the reason he did not
tell us about being with RE-RUN earlier in the NAME OF THE
GAME LOUNGE was because he was afraid he would be inplicated
in the [arnmed robbery].” (D-Ex. #19, page 3). Johnson then
agreed to take anot her pol ygraph on which he again showed
deception. 3 Thereupon, Johnson was re-interviewed. At this

time, Johnson said that he knew that a robbery was going to

This April 1, 1983, report by Det. Feathers was not
di scl osed.

%The results the polygraph were not disclosed at M.
Smth's first trial, but were disclosed on July 1, 1988,
before M. Smith's retrial along with a two-page report by
Det. Pic (D-Ex. #1, bsp 25). The six-page report by San Marco
wi th Johnson’s statenents during the exam was never discl osed
(D-Ex. #19).
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occur before he got in the cab (D Ex. #19, page 6). Johnson
was then placed under arrest.

A “Synopsis” of the State Attorney investigation during
the tinme period March 31st - April 4, 1983 was transcri bed on
April 5, 1983 (D-Ex. #10, bsp 409). This docunent recorded
that David McGruder “did appear at the investigation and
testified” (D-Ex. #10, bsp 409). The “Synopsis” noted that
McG uder’ s description of the individual believed to be M.
Smth had “about a 30 pound weight difference.” The
“Synopsis” also recorded that McG uder “was unable to pick

either of the defendants out of a photopak.” (D Ex. #10, bsp

409) (enphasi s added). This synopsis, like all others, was
viewed as not discoverable because it was part of the State
Attorney investigative process and thus not disclosed to M.
Smith or his counsel at trial (PC-R 4833, 4855; Rl1. 709).
On April 7, 1983, Derrick Smth was |ocated in the
Hi | | sborough County Jail. He had been arrested in Tanmpa on
March 23, 1983, for possession of marijuana. The jail was
provided with a copy of the warrant and M. Smth was
transported to the St. Petersburg police departnent where he

was questioned and deni ed involvenent in the crine. 33

3The police report regarding the questioning of M. Snmith
was redacted when it was disclosed to the defense. The
portion discussing M. Smth s invocation of his right to
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An undi scl osed police report dated April 22, 1983,
concluded with the follow ng observation, “[s]ince witer’s
| ast suppl enent report, additional investigation has been done
in order to determ ne who is actually responsible for the
shooting of the taix cab driver. As of the date of this
suppl ement report, it still appears to be up in the air as to
who the actual shooter is” (D-Ex. #3, bsp 4805-06) (enphasis

added) . 3¢

counsel was deleted (D Ex. #2, bsp 4903; D Ex. #12, page 26a).
The redacted facts (the invocation of silence) came out
unexpectedly during the trial, and lead this Court to reverse
M. Smith's initial conviction. This Court found that the
police violated M. Smith s rights by questioning himafter he
initially invoked his rights. Smith v. State, 492 So.2d at
1067. In M. Smth' s statenent that this Court suppressed,

M. Smith indicated that he did not get in the cab with
Johnson and was not involved in the robbery or the shooting of
the cab driver (D Ex. #2, bsp 4904).

Of course, the prejudice arising fromthis particular
non-di scl osure was cured by this Court’s reversal of M.
Smith' s initial conviction. However, the obviously
intentional redaction speaks volunes about either the State’'s
understanding of its Brady obligation and/or its willingness
to disregard it.

¥According to the “Synopsis” of the state attorney
i nvestigation conducted by Hogan and transcribed on April 26,
1983, Richard Davis appeared on April 25, 1983, and gave sworn
testinmony that “Derrick Johnson has told himthat he, Derrick
Johnson shot the cab driver” (D Ex. #10, bsp 390-91). This
synopsis, like all others, were viewed as not discoverable and
t hus not disclosed to M. Smth nor his counsel at trial (PC
R 4833, 4855; Rl1. 709). |In fact, Hogan argued during the
first trial, “they [the defense] aren’t privy to any State
Attorney’s investigation as to whatever statenents Richard
Davis may have made at the State Attorney’s investigation”
(R1. 854).
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C. The adversarial process.

On May 9, 1983, M. Smith requested an adversari al
prelimnary hearing (R1. 15). Followi ng the May 23rd
i ndi ctment, an adversarial prelimnary hearing was conducted
on June 23, 1983 (Rl. 64). At the hearing, the State called
Johnson, M. Smith's co-defendant, to testify. Wth counsel
present, Johnson voluntarily testified against M. Smth
i ndicating that he did not “expect to benefit as a result of
his testinmony” (Rl. 84).

Meanwhi |l e, Melvin Jones was arrested on outstandi ng
warrants involving unrelated charges on June 13, 1983, nearly
three nonths after Songer was killed.3 He was facing
seventeen felony charges (R2. 998). Through his attorney,
Jones contacted the St. Petersburg police advising that he had

i nformati on about the hom cide (RL. 815). Jones net with Det.

3D-Ex. #2 contains the unedited police reports that were
in the State Attorney’s files. D-Ex. #2, bsp 4943-46,
reflects that shortly after the shooting of M. Songer the
police identified “Melvin Johnson” as a suspect. He had
out standing warrants and |lived at the intersection of
Fairfield and 30" St. This matched Jones’ trial testinony
t hat he had outstanding warrants and |ived several house down
fromthe intersection of Fairfield and 30" St. But, the
portion of the report regarding “Melvin Johnson” was redacted
and not disclosed under the “M Il erizing” process used by the
State Attorney’'s Ofice in the 1980's (PC-R 4812-13).
Clearly, Jones was an original suspect in M. Songer’s
shooting. A defense attorney armed with the undi scl osed
police report would have been able to elicit that fact before
the jury.
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San Marco on June 17, 1983, and, according to Jones, gave a
false story regarding the nmurder (R1. 1681).3%  Jones
testified at trial that he gave San Marco a false story
because he did not |like the deal being offered in exchange for
the information (RlL. 1680-81).3% He thought his statenent was
worth “no prison tinme, or something like that” (RlL. 1681).
Since that was not on the table, Jones “decided not to tell
San Marco what [he] knew (R1. 1681).

As reveal ed in docunents disclosed during post-conviction
proceedi ngs, Johnson was visited at the jail by an
investigator with the State Attorney on July 5, 1983 (PC-R

4861; D-Ex. 8, bsp 4235). 1In 2002, Hogan did not recall what

% Curiously, no reports docunenting this event or Jones'
fal se story have ever been disclosed by the State.

San Marco was deposed on July 21, 1983. During his
deposition, he was asked if other wi tnesses had contacted him
foll owing the conclusion of his investigation. Wen San Marco
answered “yes,” the prosecutor, Hogan, interjected and
expl ai ned that the contact canme from an individual that “I’m
currently investigating. | just got this information. | was
first contacted a few weeks ago and | have just been re-
contacted yesterday by this individual and he is still under
arrest by the State Attorney’s O fice and, as soon as that’s
resolved, M. Smith will be afforded everything I know about
him but I"’mright in the mddle of investigating himat this
point, so there is nothing else | can tell you about it at
this time.” (RL. 693). 1In 2002, Hogan confirmed that this
di scussi on concerned Melvin Jones (PC-R 4859). Thus, Hogan
was contacted by Jones the day before the deposition, July 20,
1983, about four weeks after the June 17!" neeting with San
Mar co.
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was the purpose of this nmeeting with Johnson. Hogan did
recall personally neeting with Johnson before M. Smith’s
trial, but was unsure how many such neetings occurred (PC-R
4861-62) .

According to Johnson’s undi scl osed statement to Hogan,
“1st tinme he ever saw Melvin Jones [was] 7/11/83 in a hol ding
cell before the prelim[when ] Melvin Jones showed D.J. map
and said he would help D.J. at trial” (D-Ex. 8, bsp 4234).38
Johnson, who was called to testify in 2002 by the State, said
that he had met with Jones in a holding cell about four nonths
after his March arrest (PC-R 5371). The day he nmet Jones and
they “had a brief conversation,” Jones “[s]howed [Johnson] the
map that he had of the crime scene” (PC-R 5359). Johnson
testified that the handwitten map of the crime scene that was
sent by Jones to Hogan, “look[ed] simlar” to the one Jones
showed hi mduring their “brief conversation” (PC-R 5373; D-
Ex. #11, bsp 4243).

Soneti me between Jones’ neeting with San Marco on June
17t" and San Marco’s deposition on July 21st, Jones sent an

undated letter to the State Attorney’'s Ofice, “attn T. Hogan”

®This statenment was nenorialized in a note witten by
Hogan on a CID Investigation request form (PC-R 4877-78).
Hogan’s note nmenorializing Johnson’s statenment was not
di sclosed to the defense prior to either of M. Smth' s trials
(PC-R. 4840).
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with a return of “Melvin Jones #302” (PC-R. 4840, 4876, S-EX.
2).3% A copy was also sent to the public defender’s office

t hat Jones understood was representing Johnson (R1. 785, 780).
This letter gave a new account of what Jones had observed that
was generally consistent with Johnson’s account (D Ex. 8, bsp
4240-43). The letter included a map of the crine scene. In
the letter, Jones nentioned his earlier nmeeting with San Marco
and the false story he provided. Jones also clained in the
letter that he called “Hom cide” about two nights after the
shooting, told them he had information but that he could not
come forward until he took care of his outstanding warrants. 4°
No police reports have been disclosed that docunent this cal
despite the existence of several other reports docunenting a
vari ety of phoned-in | eads, none of which concern a possible
eyew t ness.

In the letter, Jones stated that he was on his way hone

®An undated jail log prepared after Jones had spent 95
days in jail indicated that Jones was first placed in pod 302
of the Pinellas County Jail on June 26, 1983 (PC-R. 4877, D
Ex. 8, bsp 4233). The log did not indicate that Jones was
subsequently noved out of pod #302 during the next 95 days.

According to Hogan's statenent at the July 21st deposition
of San Marco, he had been contacted the day before (the 20t")
by a witness that Hogan acknow edged in 2002 was Jones (PC-R
4859) .

“Jones did not nmention in the letter either of the police
of ficers who, while canvassing the nei ghborhood searching for
W t nesses, twice visited his hone.
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when he saw the shooting.4 Jones described what he supposedly
wi tnessed, including seeing Derrick Smth shoot Jeffrey
Songer, the direction Smth and co-defendant Johnson ran after
t he shooting, what both defendants were wearing, and a
detai |l ed description of the gun supposedly used by Smth (D
Ex. 11).

On August 11, 1983, MG uder was deposed. He was asked
if he had been able to identify the individuals he had seen
get in the cab. MG uder responded, “Yeah.” Then he
i ndi cated that he had not “pick[ed] out two individuals” (Rl
566). Hogan explained to a perplexed defense attorney, “He
pi cked out Smith, but not Johnson. Two separate photo-paks.”
(Rl. 567).%

On August 22, 1983, Johnson pled to a reduced charge of
second degree nurder (PC-R 4870).4 That sanme day, Hogan

requested that arrangenents be made “to have defendant Melvin

“Later, in a deposition, Jones explained that on the
ni ght of the shooting he had been with a friend naned " Vi ncent
G bson” at 27t" St. and 18'" Ave. in St. Petersburg and that
this individual gave Jones a ride hone, dropping himoff near
t he nmurder scene (Rl1. 787-88).

“Hogan’s statenment is at odds with the summary of
McGruder’s testinony in an undi scl osed “Synopsis” (D Ex. 10,
bsp 409).

“Johnson was released on life parole in 1991 after
testifying at M. Smth's 1990 retrial (PC-R 5364-66).
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Jones brought over for investigation in the above case
[Derrick Tyrone Smth]” (D-Ex. 13, bsp 4239). A notation on
t he docunent indicated that the “invest schedul ed for

8/ 30/83.” Another notation indicated that arrangenents were
not made in time and that the investigation would have to be
reschedul ed.

On Septenber 12, 1983, Hogan interviewed Jones (D Ex. 14;
PC-R. 4867). After the interview, Hogan wwote on a CID
| nvestigation request form “Please determ ne whether a
witness in the above case has had any extensive contact with
or shared a cell with Derrick Joseph Johnson since their
arrests.” Hogan indicated that he need the results before his
i nterview of Johnson on “9/19/83” (D Ex. 8, bsp 4234).

On Septenber 19, 1983, Hogan recorded Johnson’s statenent
that a July 11'" neeting with Jones had occurred and that Jones
had showed Johnson a map “and said he would help D.J. at
trial” (D-Ex. 8, bsp 4234; PC-R 4877-78). However, this
statement was not disclosed to either M. Smith or his trial
counsel .

M. Smith’s counsel took Jones’ deposition on Septenber
26, 1983. During the deposition, Jones testified that he had
never been “incarcerated in the same place” with Derrick

Johnson (R1. 780). While being asked about his know edge of
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the witnesses in the case, Jones stated, “l never talked to
nobody about this case.” (Rl. 783). Hogan was present for
this deposition and never corrected Jones’ testinony.

At the first trial in Novenmber of 1983, during the cross-
exam nation of co-defendant Johnson, M. Smith’s counsel asked
Johnson whet her he had “ever discussed this case with Melvin
Jones” (Rl. 1536). Johnson replied, “No, | never have.” (R1.
1536). In redirect, Hogan asked, “M. Johnson, when did you
become aware of who M. Jones, M. Mlvin Jones is?” (RL.
1539). Johnson replied, “I believe it was the day you and
your assistant canme to talk to ne.” (Rl. 1539). According to
Johnson, this was “[t] he week before last.” (Rl. 1539). 4

During Melvin Jones’ trial testinony in 1983, Hogan asked
Jones about the letter he sent to the State and whet her Jones
had “contact at that time with Derrick Johnson”; Jones denied
any such contact (Rl. 1682).4 |In cross, Jones was asked,
“Have you ever had a conversation with M. Johnson about your

testinony here today?” (Rl. 1693). Jones answered, “No,

“G ven that this exanination was occurring the second
week of November, “[t]he week before last” would indicated
t hat Johnson | earned of Melvin Jones the | ast week of October.
However, Hogan's note recordi ng Johnson’s words regarding a
July 11'" neeting with Melvin Jones was witten on Septenber
19, 1983.

“After the first trial began, the State adni nistered
Jones a pol ygraph exam nati on which he failed (D Ex. #20).
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didn’t.” (Rl. 1693). The State did nothing to correct Jones’
m sl eadi ng and/ or erroneous answers (R1l. 1693).

Det. San Marco testified at the 1983 trial that he showed
Mc G uder “a photo-pak” that contained a photograph of M.
Smith (RL. 1342). According to San Marco, MGruder “was able
to pick out the photograph of Derrick Tyrone Smth” (RL.
1341). MG uder said that the photo “l ooked |ike the shorter
of the two individuals” (R1. 1345). MG uder was then asked
to sign and date the photo (Rl1. 1346). 4

McG uder testified at the 1983 trial that he recalled San
Marco tal king with him and showi ng sone pictures (Rl1. 1613).
Mc G uder identified the photo-pak previously introduced into
evi dence and said that he picked out one photo “because that
was the man who came into the establishment that night” (RL.
1617) .

Leading up to M. Smth's second trial, M. Smth's
counsel filed a demand for excul patory material (D Ex. #1, bsp
98). In paragraph three of the demand, M. Smth requested,

“Statenments by any person tending to discredit in any fashion

“%The date pl aced upon the back of the photograph was
April 8, 1983, several days subsequent to the undi scl osed
April 5, 1983, “Synopsis” reporting that McG uder appeared
bef ore the prosecutor and while giving sworn testinony “was
unable to pick either of the defendants out of a photopak.”
(D-Ex. 10, bsp 409).
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statenments by that person or any other witness.” The State’'s
response told counsel to rely on the discovery presented at
the first trial (D-Ex. #1, bsp 96). Nothing was turned over
before the second trial regarding the contact between Jones
and Johnson, even though the State nade several other

di scovery discl osures before the trial began (D Ex. #1; PC-R
4816-22; R2. 57). Thus, defense counsel was left with
basically the discovery fromthe first trial, the depositions,
and the trial testinony to use to prepare M. Smth’'s case for
trial.

Melvin Jones testified at the 1990 retrial that on the
eveni ng of March 20, 1983, he was with Vincent G bson who
drove himto a block fromhis home and dropped himoff (R2.
973-75). Jones had sone outstanding warrants and wanted to
make sure that the police did not have his house staked out
(R2. 975). As he was watching for cops and neking his way
home, he witnessed a cab pull up and stop (R2. 977). He saw
the cab driver get out of the cab and start running (R2. 978-
80). He saw two ot her guys get out of the car; one fromthe
passenger side and one fromthe seat behind the driver (R2.
978-81). The person seated behind the cab driver junped out,
started chasing the cab driver, and shot him (R2. 981-82).

Jones identified Derrick Smth as the person he saw shoot the
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cab driver (R2. 985). Jones then ran to his house where his
w fe, MIlIlow Jones opened the door (R2. 987-88). He got hone
at “exactly 12:43” (R2. 988). Soon, a fenmale police officer
knocked at the door and conversed with Jones’ wife. After the
officer left, Jones told his wife that he had just w tnessed a
shooting (R2. 988). Jones further testified that in Novenber
of 1983, he saw M. Smith in the jail and that M. Smth
threatened to kill himand his famly (R2. 989).

During cross, Jones acknow edged witing the State and
the public defender a letter in order “to let [them know who
actually done it” (R2. 992). Jones testified that he “never
bargained with the State” to try “to get any breaks on [his]
own sentence” (R2. 992-93). But, he admtted that the
prosecutor did appear at his sentencing and testify on his

behal f (R2. 1000).4 He al so conceded that his attorney had

“Fol l owi ng his testinony against M. Smith in 1983, Jones
was sentenced in his pending cases to concurrent three-year
suspended sentences followed by two years probation (D Ex. 16,
12/ 1/ 83 Sentence). On January 17, 1984, Jones was not in
custody and clainmed to have witnessed Clinton and Nat hani el
Jackson on their way to rob a hardware store. Jackson v.
State, 575 So. 2d 181 (Fla. 1991). By Decenber 19, 1984,
Jones was back in custody in the same case nunbers seeking a
bond reduction (D-Ex. 16, 12/19/84 Mdtion for Bond Reduction).
Hi s bond was revoked and he was arrested on a capias on April
23, 1985 (D-Ex. 16). On August 25, 1985, Jones was sentenced
to three years of incarceration followed by two years of
probation (D-Ex. 16, 8/25/85 Order).

In his 1990 testinony, Jones was asked during cross how
much tinme he got on all the seventeen fel ony charges he was

34



approached San Marco to try to “work a deal” (R2. 1004). \Wen
San Marco’s response was unsati sfactory, Jones told an
“altered” story (R2. 1004). He said in the altered version
“the cab was turned a different way” (R2. 1002). When pressed
on whether he told a false story to the police, Jones stated,
“Well, | didn't really tell a story at all. Soneone canme in
and asked nme some questions. | answered a few of his
gquestions. Then | stopped answering his questions. That's
what happened.” (R2. 1005).

Derrick Johnson testified at the 1990 retrial. He
indicated that in the evening of March 20 he was with M.
Smth (1114-18). As the night wore on, they began discussing

robbing a cab (R2. 1126). They went to the Hogl ey Wbgl ey Bar-

facing in 1983. Jones replied, “lI did three years” (R2. 998).
When defense counsel tried to pursue the matter the State
obj ected. At side bar, counsel explained, “I think it’s a

reasonabl e i nference that can be drawn fromthe evidence that
he’s facing seventeen or eighteen years and he only gets three
years that he did, in fact, get a break in exchange for his
testimony (R2. 999). The prosecutor, Martin, responded,

“after the Smith trial he has got four and a half to five and
a half, and he was sentenced to three plus two, one below the
guidelines” (R2. 999). The judge then permtted additional
guestioning. Jones then was asked “you did, in fact, get a
break on your sentence”, and he replied, “lI don’t think so,

but you can say so” (R2. 1000).

However, defense counsel was precluded from asking Jones
about testifying for the State as an eyewitness in the nurder
case against Clinton Jackson in 1984. The prosecutor, Martin,
argued that “he was sentenced after he testified in Smth and
Clinton Jackson. So whatever deal he got was based on both”
(R2. 1001).
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B-Qto use the pay phone to call a cab (R2. 1127-28). Johnson
testified that M. Smth actually made the call (R2. 1129).
VWile waiting for the cab, Johnson testified that they

di scussed their plan to rob the driver (R2. 1129-30). There
“was a nutual agreenent” (R2. 1130). Because the cab was
taking so long arriving, M. Smth placed a second call for a
cab (R2. 1131). Johnson testified that M. Snmth was arned
with a pistol that he was carrying in his waistband (R2.
1132). \When the cab arrived, Johnson got in the front
passenger seat and M. Smith got into the backseat and “noved
in to be in back of [the cab driver].” (R2. 1133). \Wen the
cab was directed to stop, it did (R2. 1139). Johnson said

t hat he got out and wal ked around to the driver’s side while
reaching in his pocket for the fare (R2. 1140). The cab
driver got out and opened the back door for M. Smth. Wen
Johnson got to the driver side of the car, he saw “M. Smth
was standing there with the gun out. He had it dangling down
nore or less.” (R2. 1141). The cab driver then asked “was
there a problem and that he didn’t want any trouble” (R2.
1142). Al three of them were standing there on the driver’s
side of the cab. Johnson said that he “didn’t want any
trouble either” (R2. 1142). Johnson testified that the cab

driver then took off running (R2. 1142). So Johnson “turned
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and ran,” “nmore or less in the opposite direction” (R2. 1143).
When Johnson noticed that M. Smith was not running with him
he stopped and turned around (R2. 1143). He saw M. Smith
“conme to a halt. And as he cane to a halt, he raised the

pi stol and fired one shot” (R2. 1143). Johnson indi cated that
he heard the cab driver curse, and then began runni ng again
(R2. 1144).

At the 1990 retrial, McGuder testified that the day
after the incident, police officers came to talk to him (R2.
862). One of the officers was San Marco who showed him sone
phot ographs. He said that he picked out one of the photos as
bei ng the man he saw get into the cab (R2. 862-63). He then
signed and dated the back of the photograph (R2. 863). He
testified that he had doubts about whether the man in the
phot ograph was the person he saw get in the cab, and that he
told San Marco about those doubts in 1983 (R2. 880). He
expl ai ned that he signed the back of a photo because “[t]hat’s
the one | picked out.” He answered “yes” when asked by the
prosecut or whet her he was sure at the tine that the photo
showed the man he saw get into the cab (R2. 881-82). \When
guestioned by defense counsel, MG uder incongruously affirnmed

his earlier statenent “that there was sonme doubt in [his] mnd

when [ he] picked this picture out in 1983” (R2. 883).
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After the State rested, the defense called Larry Martin
as a witness (R2. 1257). He testified that while he was
jailed with Derrick Johnson, Johnson told himthat “Derrick
Smith was not the individual that did the shooting” (R2.
1258). Johnson did not further explain “anything about what
Derrick Johnson’s role” was or “who actually did the shooting”
(R2. 1258-59).

In his closing argunent, defense counsel told the jury:

| woul d suggest to you that the crucial
Wi tnesses in the case of all of the evidence we
heard comes down to three, three that the State
presented, that’s David MG uder, Derrick Johnson
and Melvin Jones. Those are the three w tness that
tell you sonething about who shot the cab driver

Now, David McG uder was working in the Hogley
Wogl ey at the tinme. What can you say about David
McGruder? He seens like a nice fellow, hard-working
fellow, | guess. He appears to be honestly trying
to be honest. |I’m not suggesting he’'s up here lying
his teeth off because he has nothing better to do or
anything like that. But | guess to put it politely
as possible, M. McGuder’'s a little slow on the
upt ake, and he’s soneone who seens to be very easy
to lead, to lead into saying what you want himto
say. It’s not that he’'s trying to lie. [It’s just
that he’'s easy to convince. |It’'s easy to convince
himthis is what he saw or this is what he heard.

You recall we went back and forth at one point
where the State was asking him Are you sure this is
the guy? He said yeah. | said, Didn’t you just say
you weren’t sure this was the guy; there s a doubt
in your mnd? Yeah. Then the State woul d get back
up there. Are you sure that’s hin? Yeah. Didn't
you say there was a doubt? Yeah, | did.

He’s just easy to confuse. He' s easy to |ead
into things. What does David McG uder tell you?
VWhat did he testify to? Well, there were two guys
at the Hogley Wgley. One of themcanme in and used
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t he phone, the other guy stayed outside. The first
guy went out, canme back in the bar, and used the
phone agai n, and asked for a glass of water and went
back outside again. A few mnutes |later, a cab
pull ed up. Then he also tells you he saw one guy
get in the cab in the front seat and the other guy
get in the cab in the back seat.

Now, when he testified here today, he said it
was the sane guy that came in the store both tines,
used the phone both tinmes. And he picked out a

pi cture, | guess, about seventeen days or so after
this supposedly happened. As | recall the dates, it
woul d have been March 21st, | believe. That picture

is dated April the 8'". That’'s about 17 days. |
guess, 18 days.

He picks out a picture that he says is the guy
that came in the store twice. The State tells you
that’s a picture of Derrick Smth. | don’'t know if
that’s Derrick Smth or not. W didn't have anybody
to say it was a picture of Derrick Smth.

Anyway, they say it’'s a picture of Derrick
Smth. You' Il have to decide whether that’s Derrick
Smith or not. O course, they showed him several
ot her photopacks. You didn't hear anything about
whet her Mel vin Jones’ pictures was in any of those
phot opacks. That’'s interesting.

* * *

The other two State wi tnesses, the other two
peopl e that are inportant here, of course, are
Derrick Johnson and Melvin Jones. M. Martin [the
prosecutor] was pointing out to you that Derrick
Johnson and Melvin Jones had an opportunity to
observe and know what they testified to, and their
testinmony indicates they had an accurate nenory - -
t hey seened to have an accurate nenory.

Well, | would suggest to you, |adies and
gentl enmen, there’'s a certain simlarity to that, a
certain boot-strapping, as we call it.

The reason we can say they seened to have an
accurate nmenory, they seened to have an opportunity
to observe or know what they were testifying to is

because that’s what they said. 1In effect, they
said, yeah, | had an opportunity to observe, and
this is what | observed. | renenmber very well

This is what | observed, and | remenber it. In

ot hers words, they're bolstering their own
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credibility, if you accept that kind of argunent.

The fact is, these two witnesses are not
credible witnesses at all. Derrick Johnson, if you
believe his testinony is an acconplice here. |
suggest to you his primary concern was to escape as
much of the blanme as possi ble and pass the blame on
sonebody el se.

He was up there saying, | didn't know it was
going to happen. | didn't notice where we were
going. | didn't know what we were going to do.

Back in 1983, he said under oath he was the one that
gave the cab driver this address, 3130 30!" Street
Sout h or whatever it was.

And it is interesting to note that address is
about four blocks from Derrick Johnson’s house and
about a bl ock from Melvin Jones’ house. Maybe
that’s just a coincidence. Just a coincidence.

Of course, it’s really a benefit to poor old
Mel vin, good citizen Melvin, who's ducking through
the alley ways, trying to hide fromthe police with
all his warrants, needing some kind of a break from
the State, needing sonething to get hinmself out this
mess. And isn’t lucky for Melvin that on this
particul ar night this nurder goes down right in
front of him He gets a perfect view of it. He
gets a little sonmething he can bargain with, a
little something he can catch a break with. And
Derrick Johnson steers the cab right over to where
he is. Isn't that lucky for Melvin Jones?

* * *

Then we have Larry Martin telling you that
Derrick Johnson told himthat Derrick Smth didn’t
have anything to do with it. He wouldn't tell him
anything else. He wouldn’t tell him anything else,
but he didn't [sic] tell himthat Derrick Smith
didn’t have anything to do with it.

Now, what possible benefit has Larry Martin got
to get out this? He's going to come in here and
commt perjury for what? For what? \What possible
benefit he’s got? 1Is he getting sonme break on sone
pendi ng charges? Not likely. He's testifying as a
def ense witness. He's got sone ax to grind; sone
cross to bear? 1Is he looking to mnimze his own
participation in this? No.
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There’ s no evidence he had anything to do with
it. He's just a poor slum|[sic] over there, another
inmate over there in the jail with Derrick Johnson
tal ki ng about their cases, as inmtes very often do.
Larry Martin has nothing to do with this case. He's
j ust sonebody who happened to over hear sonething.
What notive has he got to |ie? Absolutely nothing.
Absol utely none.

That brings us to Melvin Jones. | talked a
little bit about Melvin Jones already. Melvin Jones
has 24 felony convictions. | believe he said he - -

| don’t know how many arrest warrants he had pendi ng
at the time this supposedly happened. He eventually
ended up pleading to 14 felonies. After he cane
forward with this testinony, he pleads to 14
felonies and he gets three years in the Departnent
of Corrections.

But he’s not expecting any break. He wasn’t
asking for any break. He's comng forward as a good
citizen because Melvin Jones knows that is a
citizen's obligation. |If you have information
regarding a serious crine, you have to conme forward
and tell the police what you know because that is

your obligation as a citizen. |It’s part of our duty
as nenbers of this great country, blah, blah, blah.

So what does Melvin Jones do, good citizen
Mel vin? Does he conme forward with what he knows?
That’s his obligation as a citizen. That’'s his only
pur pose here. Does he tell Detective San Marco what
he knows? No. Didn't tell alie. He just altered
the facts. Altered the facts. Melvin would have
made a good press secretary for Richard Nixon. It’'s
not lying. He s altering the facts.

Of course eventually, old Melvin does manage to
have hinself a little deal, and he gets the State
Attorney in there for himwhen he’s sentenced, and
here he is. There he is. |Is MIlvin expecting any
preferential treatnment for his testinony? Oh, no.
No. No. He's just doing his duty. He's just doing
his duty.

That, | adies and gentlenen, | suggest to you, is
the heart of the State’s case. Those are the
crucial witness we have here; David MG uder,
Derrick Johnson, Melvin Jones.

41



(R2. 1327-41)(enphasi s added).
In the State’s rebuttal argunment, the prosecutor argued;

M. Sanders [defense counsel] said that there

were only three - - “crucial” was his word - -
wi tnesses for the State. | submt to you every one
of those witnesses was crucial. M. Sanders singled

out three of the nore inportant wi tnesses, and three
w t nesses, who two of them have crimnal records.
One of them M. MG uder.

It was very obvious to everyone in the courtroom
that M. McGuder is not the brightest person that
has ever taken the witness stand and tried to tell
what he renmenbered.

* * *

Believe ne, the State of Florida wi shes that M.
McGruder was a little smarter than he was, and coul d
remenber and answer questions a little better than
he di d.

But what did he say? Wat did he say? He said
t hat man wal ked in and used the phone in his
busi ness when he was there, and he saw him It’s
just |ike that.

* * *

Now M. Sanders got up here and argued two
versions, two very, very inconsistent versions of
how this all could have gone down that you should
believe and find that man not guilty. One thing he
was trying to say is that somehow Derrick Johnson
and Mel vin Jones, the guy hiding behind the bushes,
plotted [] this together.

Well, first of all, they didn’'t even know each
other. Derrick Johnson didn’t know who Melvin Jones
was. Melvin Jones heard of, by nicknane, by street
names, Derrick Johnson. But what possible notive -

- and think of how | udicrous that scenario really
is. Derrick Johnson says, |I’'mgoing to plan a
robbery and set up ny buddy Smith; and we’ re going
[to] get in this cab, and I’m just going to happen
to direct it to right where Melvin Jones is hiding
behi nd the tree.

To follow the argunment put forth by M. Sanders,
you woul d have to believe that that’s what happened,;
two of themwere in | eague fromthe very begi nning,
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which is totally ludicrous. And then he’'s trying to
tell you that in the same argunent that Melvin Jones
cane up with all this to get hinself a break. Well
he did get hinself some time off his sentence. That
was never denied. He didn't think nmuch of it. He
sort of shot everybody a dirty | ook and said, Wll,
yeah, | did three years. He didn’t think nuch of

t hat break that he got.

(R2. 1345-50) (enphasi s added).

D. The post-conviction testinony.

Tom Hogan testified at the 2002 hearing that he had been
advi sed that a neeting between Johnson and Jones occurred on

July 11, 1983:

Q It's Number 8, actually. |In reference to
Nunmber 8, I'mturning to page 004234 whi ch nakes
reference to the neeting in the holding cell on July
11th, 1983, do you recall determ ning that in fact
that nmeeting in the holding cell was possible?

A Based on the docunents |'ve | ooked at here
today, | would say yes.

Q That in fact both individuals had court
that day could easily have net in the hol ding cel
on the way to court?

A Coul d have.

Q It indicates that the map was shown to
Derrick [Johnson]?

A Yes.
(PC-R 4894-95).
Hogan had no nenory of disclosing this information to

defense counsel (Tr. 79, mssing from ROA). The prosecutor
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fromthe second trial, G enn Martin, had no menory of
disclosing this information either, although he was aware
during the retrial of the July 11'h neeting between Jones and
Johnson (PC-R 4840).

At the evidentiary hearing, Martin testified that in the
1980's the State Attorney’'s Ofice “M|lerized” police reports
bef ore disclosing themto defense counsel.

Q You used the phrase Mller-ize?
A Yes, sir.

Q When you use that, it sounds like you're
taking a case name and turning it into a verb?

A It was - - correct. It was the acronym
that we placed on what we had to do to police
reports before they were sent out is the termthat
we used to the secretary, you know, send out the
MIller portion of the police reports. It was how we
desi gnat ed what should or should not go out.

Q And is that froma case?
A That is correct.
Q And what - - do you know the case cite off

the top of your head?
A No, sir, | do not.
|’ massumng it was Mller v. State?
A O State v. Mller.
(PC-R 4812-13). The “Mllerized” police reports that were
disclosed to M. Smth's counsel were introduced as D-Ex. #12.
The unredacted versions appearing in the State Attorney’' s file
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were introduced as D-Ex. #2 and #3. By conparing the three
exhi bits, what was not disclosed can be ascertai ned.

In addition to “MIlerizing,” the State Attorney’s O fice
had a policy that statenents obtained during a state attorney
i nvestigation were privileged and not subject to disclosure.
Hogan testified that he believed that statenents obtained in
the course of a state attorney investigation were privileged
and woul d not have been disclosed (RL. 709, PC-R 4855-56).
Simlarly, Martin testified that “internal menorandunms by an
investigator, or [ ] work product by the attorney who
menori al i zed” conversations “were not required to be turned
over” and were not turned over (PC-R 4833).

At the 2002 hearing, the State called Derrick Johnson.

He said that the map sent to Hogan had nore details on it than

the map did when Jones showed it to Johnson (PC-R 5373).

Accordi ng to Johnson, he and Jones “had a very brief

conversation” at their July 11, 1983, neeting (PC-R 5359).

At the time, Johnson had been havi ng di scussions with the

prosecutor:

A | mean what we went through was whet her or

not I was telling the truth, that was basically what
t he conversation was about because you have to
remenber it was ny word against his, so l’'maquite
sure they wanted to be sure that the person they
were placing on trial was the person who pulled the
trigger, and that was what | understood fromthe

conversati ons.
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Q So it was just your word agai nst M.

Smth’s?
A As far - - as far as | understood; yes.
Q And - -
A Because you have to renember we were there.
Q Until M. Jones cane forward?
A Wel |, exactly when he canme forward, | don’t
know.

Q So is M. Jones sort of a tie-breaker?

A You'll have to ask them | don’t know if
he was a tie-breaker or not. | know | gave truthful
testinmony in this situation.

Q But do you recall if you discussed Melvin
Jones’ testinmony with Tom Hogan?

A Not really, you know - - his testinony?
No. | doubt very seriously we ever discussed that.

Q Your conversation with Melvin Jones?
No.
(PC-R. 5382-83).

At the tine of the “brief conversation” with Jones,
several people had al ready approached Johnson in order to get
information that they could use to help thenselves to a deal
with the State:

[ What you have to understand that he wasn't the

first person, though he was the first person with a
scene of the crinme to try in one way or anot her

intervene on this case, so by then, | was quite
aware that people were | ooking for a way nay be to
get out of jail on their - - through the case .
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(PC-R. 5379).

At the evidentiary hearing, M. Smth called Ventura
G bson to testify.“® M. G bson testified that he knew Jones
because they had shared work space in the past, but they were
not friends (PC-R 4903). Regarding Jones’ claimthat he was
with G bson the night of the nurder, and that G bson had given

hima ride hone, G bson testified:

Q Try to bring you back, M. G bson, to March
of 1983. Specifically, do you renenber at sone
point in 1983 do you renenber a cab driver being
shot and killed on Fairfield Avenue?

A | read it in the paper.

Q You read it in the paper after it happened?

A Yes.

Q The foll ow ng day?

A The foll ow ng day.

Q Now, we already established that you know
Mel vin; correct?

A Yes.

Q That would be Melvin Jones, for the record,

your Honor. WAs Melvin Jones over at your house or
your brother's house on 27th Street and 18th Avenue?

“ Al t hough the name Jones gave (Vincent G bson), Ventura
and Vincent are clearly the sanme person as the circuit court
found. For exanple, Jones testified that “Vincent” |ived at
27th Street and 18" Ave., and Ventura G bson testified that he
had once lived at 27" and 18'" (PC-R. 4903).
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A Not as | can recall.

Q And | nmean specifically around the tine
that the cab driver was kill ed?

A No.

Q Do you recall ever taking Melvin Jones from
27th Street and 18th Avenue over to Fairfield Avenue
Sout h?

A No, | can not.

Q Do you ever recall taking Melvin Jones --

or driving himanywhere?
A No.
(PC-R. 4905) (enphasis added).
During the State’'s cross-exam nation, M. G bson’s
testified:

Q And just so the record is clear, your
testinmony today is you do not recall whether or not
you gave Melvin Jones a ride in March of 1983; isn't
t hat your testinony today?

A Yes, | did not give hima ride.

Q No, sir. 1'masking you on direct
exam nation didn't you say you do not recall?

A | do not recall giving hima ride; no.
Q You coul d have, but you don't recall?
A No, | did not give hima ride.

* * %

Q M. G bson, would it refresh your
recollection if this court reporter read back your
answer regardi ng whether or not you recall ever
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taking Melvin Jones to the area of Fairfield Avenue
in March of '83, would that help you?

A | don't renenmber taking Melvin to
Fairfield.
COURT REPORTER: | didn't hear him  Speak
up, Sir.
THE WTNESS: | don't renmenber taking

Melvin to no Fairfield Avenue.

* * %

Q Al right. You're not saying it didn't
happen, just 19 years later today you do not recall;
is that correct?

A "' m not taking Melvin nowhere.

Q Mel vin Jones had a cabi net shop next to
your tile shop; did he not?

A To nmy uncle tile shop; yes.

Q Al right. And it would not be unusual for
Mel vin Jones because he knew you to ask you for a
ride, that's not sonething that woul d be usual;
woul d it?

A Yes, it would. | know Melvin was working

on -- they had their own transportation, | wouldn't
be taking Mel vin nowhere.

(PC-R. 4908-10; 4913-14)(enphasi s added).

Despite Jones’ statenment identifying the person who drove
hi m on the night of the shooting, M. Smith's trial attorney
made no effort to locate this key w tness:

Q One question |I neglected to ask. | lost ny

train of thought. 1In reference to Ventura G bson
[sic] or Vince G bson, a person who Ml vin Jones
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testified had given hima ride on the night of the
hom ci de, do you recall making any effort to |ocate
hi nP?

A Not that | recall

Q Do you recall having a particular reason
for not trying to |l ocate hinf

A No. Again, that's -- as | look at it now,
that's certainly sonmething we should have | ooked
into, no question about that, and |I don't renmenber
-- | don't renember even thinking about it.

(PC-R. 4949).

M. Smith also called Charles H Il as a witness. Hil
tal ked with Derrick Johnson in prison at Belle G ades two
different times in 1985 (PC-R 5062). Hill had been convicted
and sentenced to the custody of the Departnment of Corrections.
Hi 1l passed through Belle G ades on those two occasions while
being transferred by DOC from one institution to another (PC
R. 5061). Hill had known Johnson fromthe street prior to
their incarcerations. Hill's first talk with Johnson at Belle

G ades was sonetine around March 20-21 1985, in the recreation

yard. % Johnson told Hill that he had shot M. Songer

“Hi Il testified that he was in Belle d ades prison around
March 20, 1985 (PC-R. 5061). Innmate records showed that Hil
was at Belle d ades on March 20-21, 1985 (S-Ex. #21). These
records indicated that Hill was at Belle d ades again on

August 13, 1985 (PC-R. 5451, 5515-16). Johnson was present at
Bell e 3 ades on both occasions; inmte records showed that he
was there from March 26, 1984 until October 29, 1985 (PC-R
5452-53, S-Ex. 22).
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He was telling me that he was sorry to fuck Rerun
around |i ke that, but he was just taken out of
prison. He had to do what he had to do. He was the
one that did the cab driver. He said Rerun did not
do the cab driver.
(PC-R. 5066). Johnson stated to Hill that he had to pin the
murder on M. Smith, because it was “his only ticket out” (PC-
R. 5082). VWhen Hill net Johnson at Belle G ades a second
time, Johnson reiterated what he had told H Il previously (PC-

R 5066).

SUMVARY OF THE ARGUMENTS

1. M. Smith was deni ed due process by the State’s
wi t hhol ding of a wealth of materially excul patory evidence and
by the State’s know ng presentation of false or m sl eading
evi dence and/or argunment. The State withheld favorable
evidence of a July 11, 1983, neeting between Melvin Jones and
Derrick Johnson at which Jones said “he would help D.J. at
trial.” The State wi thheld evidence that Melvin Jones was one
of the original suspects in the case. The State withheld
evi dence that police went to the Jones’ residence twice in the
course of nei ghborhood canvassi ng, not once as Jones and his
wife testified. The State w thheld evidence that at the tine
of M. Smith's retrial he was “afraid he'll be arrested” on
sexual abuse charges. The State wi thheld evidence that the

“eyewi t ness” (David McGruder) could not pick M. Smth' s photo
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out of a photopak, in direct conflict to his testinmony and the
State’s closing argunment, and that McGuder’'s estimate of the
suspect’s wei ght was off between 75 and 30 pounds from M.
Smth's weight at the tine. The State intentionally deceived
t he defense, the court and the jury regarding Jones’ pre-trial
prom se to hel p Johnson, calling the defense’s claim of
col | aboration between Johnson and Jones “totally ludicrous.”
The State intentionally deceived the defense, the court and
the jury regarding the fact that Jones received a suspended
sentence, i.e. no prison time, after comng forward as a
witness against M. Smith in 1983. The withheld excul patory
evi dence presented at the evidentiary hearing nust be
eval uated cunul atively for prejudice, but the circuit court
failed to conduct this analysis. Wen the proper analysis is
conducted, it is clear that a new trial must be ordered.

2. M. Smth was deprived of a full and fair
evidentiary hearing when the circuit court sunmarily denied

many aspects of M. Smth' s Brady/G glio claimand precluded

t he presentation of evidence to denobnstrate the prejudice
resulting fromthe failure to disclose favorable evidence
and/ or the intentional deception of the defense, the court and
the jury. Under controlling precedent, the prejudice analysis

is supposed to be conducted cumul atively. However by
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erroneously excluding the evidence, the circuit court
precluded itself from conducting the proper cumul ative
anal ysi s.

3. M. Smth was deprived of the effective assistance
of counsel during the guilt phase of his capital trial.
Counsel s performance was deficient in failing to investigate
Mel vin Jones’ story and to | ocate Ventura G bson who refuted
Jones’ claimthat G bson drove himhome the night of the
Songer homi cide and left himin a position to witness the
shooting. Counsel’s performance was deficient in failing to
expose the conclusion of the State’s bullet |ead exam ner as
an unsupportabl e overstatenent. Counsel’s performnce was
deficient in inexplicably failing to present the testinony of
Di na Wat ki ns and/ or other w tnesses who saw M. Smth at
Norm s Bar across the street fromthe Hoggl y-Wggly at or near
the time that Derrick Johnson clainmed that M. Smth got in
the victim s cab. These deficiencies prejudiced M. Smth,
particul arly when considered in conjunction with the prejudice
resulting fromthe State’s failure to disclose favorable
evidence and/or its intentional deception of the defense, the
court and the jury.

4. Newl y di scovered evidence denonstrating that Johnson

admtted in 1985 that his testinmony at M. Smith' s 1983 trial
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was false and was “his only ticket out” establishes that M.
Smth is entitled to a new trial, particularly when considered
cunul atively with the favorabl e evidence the State failed to
di scl ose and with the favorabl e evidence that defense counsel
unreasonably failed to discover and present.

5. M. Smth received the ineffective assistance of
counsel at the penalty phase of his trial when counsel
unreasonably failed to investigate and present a wealth of
mtigating evidence.

ARGUMENT

ARGUNMENT |

MR. SM TH WAS DEPRI VED OF HI S CONSTI TUTI ONAL RI GHT
TO AN ADEQUATE ADVERSARI AL TESTI NG WHEN THE STATE

W THHELD EVI DENCE WHI CH WAS MATERI AL AND EXCULPATORY
I N NATURE AND/ OR KNOW NGLY PRESENTED FALSE OR

M SLEADI NG EVI DENCE AND/ OR ARGUMENT AT HI' S CAPI TAL
TRI AL.

A.  Introduction
The Suprene Court has held that “the suppression by the
prosecution of evidence favorable to an accused” viol ates due

process. Brady v. Maryland, 373 U. S. 83, 87 (1963); Kyles v.

Whitley, 514 U S. 419, 437 (1995); Strickler v. G eene, 527

U S. 263, 281-82 (1999). In Hoffman v. State, 800 So. 2d 174

(Fla. 2001), this Court stated:
This argunent [that the defense should have figured
out that excul patory evidence existed] is flawed in
light of Strickler and Kyles, which squarely place
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t he burden on the State to disclose to the defendant
all information in its possession that is

excul patory. In failing to do so, the State
commtted a Brady violation when it did not disclose
the results of the hair analysis pertaining to the
def endant .

However, in order to be entitled to relief based
on this nondi scl osure, Hoffmn nust denonstrate that
the defense was prejudiced by the State’'s
suppressi on of evidence.

Id. at 179 (enphasis added). A due process violation is
establi shed when a three-part test is net:
The evidence at issue [was] favorable to the accused,
ei ther because it [was] excul patory, or because it
[ was] inmpeaching; that evidence [was] suppressed by
the State, either willfully or inadvertently; and
prejudice [ ] ensued.

Strickler v. Greene, 527 U. S. at 281-82.% Prejudice is shown

when confidence in the reliability of the conviction is
underm ned as a result of the prosecutor’s failure to disclose

favorable information. Cardona v. State, 826 So.2d 968 (Fla.

2002); Rogers v. State, 782 So.2d 373 (Fla. 2001); State v.

Gunsby, 670 So.2d 920 (Fla. 1996); Gorhamyv. State, 597 So.2d

782 (Fla. 1992); Roman v. State, 528 So.2d 1169 (Fla. 1988).

As this Court has said:

%“\When police or prosecutors conceal significant
excul patory or inpeaching material in the State’ s possession,
it is ordinarily incunmbent on the State to set the record

straight.” Banks v. Dretke, 124 S. Ct. 1256, 1263 (2004).
Thus, a rule “declaring ‘prosecutor nmay hide, defendant nust
seek,’ is not tenable in a systemconstitutionally bound to
accord defendants due process.” 1d. at 1275.
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[Where the State commits a discovery violation, the
standard for deem ng the violation harmess is
extraordinarily high. A defendant is presuned to be
procedurally prejudiced “if there is a reasonable
probability that the defendant's trial preparation
or strategy would have been materially different had
the violation not occurred.” Poneranz v. State, 703
So. 2d 465, 468 (Fla. 1997) (quoting State v.

Schopp, 653 So. 2d 1016, 1020 (Fla. 1995)). I ndeed,
“only if the appellate court can say beyond a
reasonabl e doubt that the defense was not
procedural ly prejudiced by the discovery violation
can the error be considered harm ess.” 1d.

Cox v. State, 819 So. 2d 705, 712 (Fla. 2002).°5!

However, where it is shown that the State intentionally
m sl ed the defense and/or the trier of fact, the due process
violation warrants a reversal unless the State proves that the
vi ol ati on was harm ess beyond a reasonabl e doubt.% Guznman v.

State, 868 So. 2d 498 (Fla. 2003); Mordenti v. State, —So. 2d

— (Fla. Dec. 16, 2004). In Guzman, this Court expl ained,

“[t]he State as beneficiary of the G glio violation, bears the

®The circuit court ignored Cox v. State. The court found
that the undi scl osed neeting between Johnson and Jones on July
11t" “may have al so ai ded defense counsel in pursuing a
di fferent defense theory” (PC-R 4093), but nonethel ess denied
relief.

*The Suprene Court has recogni zed that a di spute has
arisen as to whether an intentional deception claim (Gglio)
made under the due process clause is separate and distinct
froma failure to disclose claim (Brady) al so made under the
due process clause. Banks v. Dretke, 124 S. Ct. 1256, 1271 n.
11 (2004). Having recognized the unresolved issue, the Court
|l eft the question unanswered. 1d.(“we need not deci de whet her
a Gglio claim to warrant adjudication, nust be separately
pl eaded”).
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burden to prove that the presentation of false testinony at
trial was harm ess beyond a reasonable doubt.” |d. at 507.°%3
This Court noted that this is a “nore defense friendly
standard” than the one applied where it is not shown that the

State’'s actions were deliberate.® See Gglio v. United

States, 405 U. S. 150, 153 (1972)(the “deli berate deception of
a court and jurors by the presentation of known fal se evidence
is inconpatible with ‘rudinentary demands of justice ”); Gay

V. Netherland, 518 U. S. 152, 165 (1996), quoting Money v.

Hol ohan, 294 U. S. 103, 112 (1935)(due process “forbade the

prosecution to engage in ‘a deliberate deception of court and

jury’”).5s

®This standard was derived fromthe decision of the
Suprene Court that in cases “involving knowi ng use of false
evi dence the defendant’s conviction nust be set aside if the
falsity could in any reasonable |ikelihood have affected the
jury’s verdict.” United States v. Bagley, 473 U S. 667, 679
n. 9 (1985).

A prosecutor nust not knowingly rely on false
i npressions to obtain a conviction. Alcorta v. Texas, 355
U.S. 28 (1957) (principles of Money viol ated where prosecutor
del i berately “gave the jury the false inpression that
[witness's] relationship with [defendant’s] wi fe was nothing
nore than casual friendship”). The State “may not subvert the
trut h-seeking function of the trial by obtaining a conviction
or sentence based on deliberate obfuscation of relevant
facts.” Garcia v. State, 622 So.2d 1325, 1331 (Fla. 1993).

®This Court has stated “[t]ruth is critical in the
operation of our judicial system” Florida Bar v. Feinbergq,
760 So.2d 933, 939 (Fla. 2000); Florida Bar v. Cox, 794 So.2d
1278 (Fla. 2001).
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In denying M. Smith's due process claim the circuit

court made nunerous |legal errors that are subject to de novo

review by this Court. Rogers v. State, 782 So.2d at 377.

Despite the evidence that the prosecutors believed that Ml er
v. State, 360 So. 2d 46 (Fla. 2" DCA 1978), set forth the
entirety of its discovery obligation, the circuit court
erroneously ruled that M. Smth had “not proven that the
‘“Mllerizing” of these police reports was legally

i mper m ssi ble” (PC-R 4095).% While finding favorable

evi dence was not disclosed, the court erroneously failed to
find “prejudice” fromthe various non-di scl osures by the State
(PC-R. 4093-97). The circuit court further failed to conduct
any real cunul ative analysis of the prejudice arising fromthe
non-di scl osures, saying “each and every claimis either
refuted by the record or without merit. It therefore foll ows

that a cunulative error is without nerit.” (PC-R 4113).°%

%It was al so uncontested that MIller was effectively
overturned when the Florida Rules of Crim nal Procedure were
amended effective July 1, 1989, prior to M. Smth's retrial

I't is hard to imagine a nore clear violation of the
curmul ative analysis outlined in Kyles v. Witley, 514 U S. at
437. As this Court has recently noted, proper cumulative
anal ysi s neans consi deration of those non-discl osures that
“standing alone [are] insufficient to warrant a new trial,”
but when consi der cunul atively underm ne confidence in the
outconme of the trial. Mordenti v. State, Slip Op. at 28. The
| anguage of the order denying M. Smith relief is the
anti pathy of the proper analysis; it assunes that individual
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The circuit court failed to address several key aspects of M.
Smth's allegations and the evidence presented in support of
them Finally, the court addressed only sone of M. Smith’'s
due process argunents under G glio, and as to the ones
addressed, its denial of relief was tainted by errors of |aw
B. Failure to disclose favorable information.

1. The Undi scl osed Contact Between Jones and Johnson

The prosecutor at M. Smith' s trial |earned that Melvin
Jones nmet with Derrick Johnson in a hold cell on July 11,
1984, showed Johnson a hand drawn map of the crine scene, and
told Johnson that he (Jones) would help him (Johnson) at trial

(D-Ex. #8, bsp 4234).% The circuit court specifically found

viol ations that do not warrant relief cannot warrant relief
when consi dered toget her.

%To truly understand the significance of the July 11th
nmeeting, a tineline for that sumrer should be constructed:

March 21t" — hom ci de occurs
March 22M — Johnson first interviewed

April 1st — Johnson arrested

April 7t" — Smith arrested

May 24th — Smith indicted

June 13th  — Jones arrested on unrel ated charges

June 17" — Jones tried to negotiate a deal with
Det. San Marco for info on Smth case, but info
was bad

June 23" — Smith prelimat which Johnson testified
wi t hout a deal or any expected benefit

July 5th — SA Investigator met with Johnson

July 11" — Jones told Johnson that “he will help

hi

July 21st — Hogan said a new witness contacted him

59



this informati on was not disclosed and that it was favorable
to the defense, elenents one and two of the Strickler three-
part test. |In fact, the State conceded these el enents were
present bel ow.

The circuit court denied relief saying, “although this
undi scl osed evi dence woul d have undoubtedly had sonme val ue to
the defense, it certainly would not have put the whole case in

such a different light as to underni ne confidence in the
verdict.” (PC-R 4095) (enphasis added). Having factually
found that the evidence was favorable to M. Smth, the court
failed to properly apply the | egal standard concerni ng whet her
t he undi scl osed favorabl e evidence underm nes confidence in
the outcome of the trial. A de novo review of the circuit
court’s application of the materiality standard denonstrates
the court’s error.

W t hout knowl edge of the July 11'" neeting and Jones’ vow

to hel p Johnson, counsel’s inquiry into the veracity of Jones

on the 20th; |Jater said the new wi tness was

Jones
Aug 22 — Johnson pled to second degree nurder
Sept 12th — Hogan intervi ewed Jones; sane day sought
an investigation of Johnson’s contact with Jones
Sept 19'" — Hogan interviewed Johnson, and recorded
Johnson’ s statenment regarding July 11'" neeting
Nov 1st — Smth's trial began; during trial both

Jones and Johnson deni ed contact with the other
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and Johnson’s stories was nore than “handi capped.” Rogers,
782 So.2d at 385. \When both Jones and Johnson swore that they
did not neet or converse about the case, counsel had no means
of devel oping evidence to support his theory of defense -
col | aboration between Johnson and Jones to pin the shooting on
M. Smith.?%°

Further, without this information, counsel was limted in
his ability to inpeach the *“thoroughness” and “good faith” of
the State’s investigation of this case. Kyles, 514 U S. at
446. Had Johnson’s statenent regarding the neeting been
di scl osed, defense counsel could have nore effectively cross-

exam ned the police regarding the failure to verify Jones’

M. Smith's defense was that he was not in the cab and
did not participate in the robbery and/or murder. His only
expl anation for the matching testinony from Johnson and Jones
was that they coll aborated sonmehow and came up with a story
that placed nost of the cul pability upon M. Smth and all owed
Johnson to escape the death penalty and deal down to second
degree nmurder. M. Smith was not in a position to know if
Johnson and Jones commtted the nurder together or if Johnson
commtted the nurder alone. Either way, it was clear that
Johnson’s ticket out was to pass the buck. Yet, the evidence
t hat nost supported M. Smith's defense regarding the
testi mony of Johnson and Jones was kept fromhim Johnson
could not get a deal with the State until he produced a
witness to corroborate his story. After meeting an
investigator fromthe State Attorney’'s O fice on July 5'" and
failing to get a deal for hinself, Johnson nmet with Jones on
July 11" at which tinme Jones promi sed to help. Soon
thereafter, the prosecutor received a letter from Jones
(apparently on July 20'"), and struck a deal with Johnson.
Toget her, Johnson, Jones, and the prosecutor then sent M.
Smth to death row.
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story regarding how he ended up at the scene of the nurder.
When Jones cane forward with his story, he told the police
t hat an individual named “Vince” had dropped himoff that
night. Yet, the police did not check out this crucial part of
Jones’ story.% |d. at 445 (“Beanie’'s statenents to the police
were replete with inconsistencies and woul d have all owed the
jury to infer that Beanie was anxious to see Kyles arrested
for Dye’s nurder. Their disclosure would have reveal ed a
remar kably uncritical attitude on the part of the police.”).
On the same day that a neeting between Jones and Hogan
occurred, (D-Ex. #8, #14), Hogan requested that his
i nvestigator determ ne whether or not Jones ever had
“extensive contact with or shared a cell with” Johnson. He
wanted the information before he spoke with Johnson at a

nmeeting planned for the next week. Obviously, the prosecutor

®Cf course, the State did not disclose the police reports
regardi ng a nei ghborhood canvas that resulted in two different
police officers at different times speaking to Mell ow Jones
about whet her she had seen or heard anything in connection
with the shooting death of M. Songer (D Ex. #2, #3). The
first interview occurred shortly after the shooting and showed
that the officer obtained from Mellow her vital statistics and
| ack of a phone. The second officer spoke to Mell ow the next
nmor ni ng, supposedly after Jones had told her that he had
wi t nessed the shooting. These undisclosed reports clearly
i npeach the Jones’ testinony regarding the events follow ng
t he shooting of M. Songer.

®n 2002, “Vince” testified that no one, including the
police, ever canme to verify Jones’ story (PC-R 4905-06).
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was concerned. But neither his concern nor the fruits of that
concern were shared with the defense.

Finally, the undisclosed information regarding the July
11t" nmeeting constituted i npeachnent plain and sinple. Counsel
coul d have denonstrated that Johnson and Jones were |ying, or
at the very |l east obfuscating, when they testified that they
had not met and did not discuss the case. This classic
i npeachnment evi dence of the State’s two main witnesses would
have underm ned their credibility while supporting the
defense’s theory that the two had colluded. The undi scl osed
statement of a material w tness (Johnson) casts the case in a
whol e new |ight and underm nes confidence in the reliability

of the result without it.% Mordenti v. State, Slip Op. at 17

®2Furt her evidence of the State’s concern lies in the fact
that, after the first trial began, the State had Jones take a
pol ygraph exam nation (D Ex. #20). The State never told M.
Smith’s counsel about this polygraph, nor the fact that Jones
was not found to have passed.

®The prejudice can nost clearly be seen when exam ning
the closing arguments. The undi sclosed information provides
t he evidence needed to support defense counsel’s argunent and
answer the prosecutor’s rebuttal (“One thing [defense counsel]
was trying to say is that somehow Derrick Johnson and Melvin
Jones, the guy hiding behind the bushes, plotted [ ] this
together. Well, first of all, they didn’'t even know each
other. * * * But what possible notive - - and think of how
| udi crous that scenario really is”)(R2. 1349-50). Kyles at
449 n. 19 (“Exposure to Beanie's own words, even though
t hrough cross-exam nation of the police officers, would have
made the defense’s case nore plausible and reduced its
vul nerability to credibility attack.”).
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(“as we consider the inportance of Gail’s credibility and the
i nconsi stencies revealed in the undi sclosed date book, we
conclude there is a reasonable probability that this evidence
‘put[s] the whole case is such a different light as to
underm ne confidence in the verdict.’ Strickler, 527 U. S at

290(quoting Kyles v. Witley, 514 U. S. 419, 435 (1995).7).

2. Undi scl osed Police Reports

In denying relief the circuit court concluded, “CCRC has
not proven that the “MIllerizing of these police reports was
l egal ly inperm ssible.”® This conclusion is erroneous as a
matter of law. Fla. R CrimPro. 3.220 at the time of the
1990 retrial had been anended to require the disclosure of
“all police and investigative reports of any kind prepared in
connection with the case.”® In 1990, Florida |law required the
di scl osure of the all of the police reports in an unredacted

form

®I'n circuit court, the State did not contest that these
police reports were undisclosed. |In the State’s cl osing
argunment, it asserted, “Defendant has established nothing in
t he possibly undi scovered reports reflecting anything materi al
under Brady.” (PC-R 3971).

However, the State did at tinmes object to presentation of
evidence to support M. Smth's claimthat the non-disclosure
of the police reports constituted a Brady violation. The
obj ections were sustained on the basis that the evidentiary
hearing granted was linmted (PC-R 4928-31). See Argunent 11

®Rul e 3.220 was anended to include this requirement on
July 1, 1989, well before M. Smith's 1990 retrial.
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Further, Brady and its progeny required the prosecutor to
go through the police reports and disclose any information

favorable to the defense contai ned therein. Mordenti v.

State, Slip Op. at 12 (“To conply with Brady, the individua
prosecutor has a duty to |learn of any favorabl e evidence and
to disclose that evidence to the defense”). Yet, there was no
evi dence presented that a Brady review of the police reports
was ever conducted. The prosecutors nmechanically engaged in a
“M 1l lerizing” process, as though “MIllerizing” was the extent
of its discovery obligation

Thus, the only questions before this Court are 1) whet her
t he undi scl osed information was favorable to the defense, and
2) whether the failure to disclose either the police reports
or the favorable information contained therein underm nes
confidence in the reliability of the outconme of the trial
occurring w thout disclosure of the favorable information.

a. Mel vin Jones, a suspect

The State argued in circuit court that the nondi sclosure
of the police report revealing that Melvin Jones was
“initially mentioned as [a] possible suspect” was
i nsignificant because “Defendant has not shown either that the
evi dence was favorable to himnor adm ssible as inpeachnment of

Jones.” (PC-R. 3972). This undisclosed report states in
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pertinent part, “he may be a possible suspect as well as
Mel vin Johnson who lives on Fairfield Ave. So. in the 3000
bl ock and who has warrants on him pending allegedly” (D Ex.
#2, bsp 4736).

As has been explained, “[i]n determ ni ng whet her
prejudi ced has ensued, this Court nust analyze the inpeachnment

val ue of the undisclosed evidence.” Mrdenti v. State, Slip

Op. at 13. The fact that Melvin Jones was a suspect gave him
a notive to want to make sure that Derrick Smth got
convicted.® Kyles at 442 n. 13 (“the Brady evi dence woul d

have reveal ed at | east two noti ves for Beanie to come forward:

®%Jones ultimately placed hinself at the scene of the
crime at the time the crinme occurred. Certainly if Jones
commtted this nmurder with Johnson, he would have been present
at the nmurder and woul d have been aware of what happened. He
coul d have easily replaced hinself with M. Snith when
recounting the events. |If Jones had commtted the nmurder with
Johnson, he woul d have been notivated to help Johnson in order
to keep Johnson frominplicating him This would be one
expl anation for his statenent to Johnson on July 11, 1983,
that “he would help D.J. at trial” (D Ex. #8).

The State tried to refute this possibility by arguing
bel ow, “Defendant was identified by the independent eyew tness
McGruder as having entered the cab.” (PC-R 3972). In this
argunment, the State overl ooked D-Ex. #10 — the undiscl osed
“Synopsi s’ prepared by Hogan recounting the McG uder’s sworn
statenment, “McGruder gave descriptions fitting both defendants
in this case, however, he was unable to pick either of the
def endants out of a photopak.” This was contrary to
McGruder’s trial testimony (R2. 862-63). Perhaps nore
significantly, Hogan noted that McGruder’s description of M.
Smith was in fact off by at |east 30 pounds (another
undi scl osed report showed that another description given by
McGruder was off by over 70 Ibs.)(D Ex. #3, bsp 4719).
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he was interested in reward noney and he was worried that he
was al ready a suspect in Dye’'s nurder”). As such, it is
i npeachnment evidence that M. Smith was entitled to present.
It also constituted inpeachnment of the police investigation
into the nurder because apparently no investigation of Melvin
Jones, a |listed suspect, was conducted despite two
nei ghbor hood canvasses that included his residence. Kyles at
447 (“By denonstrating the detectives’ know edge of Beanie’s
affirmatively self-incrimnating statenments, the defense could
have laid the foundation for a vigorous argunent that the
police had been guilty of negligence”).
b. Mel | ow Jones

An undi scl osed police report indicated that shortly after

the hom ci de a nei ghborhood canvass was conducted. The |i st

of house contacted included the foll ow ng:

2918 Fairfield Ave. So. No phone
Mel ow Jones B/ M 3/20/52
NEGATI VE

(D-Ex. #2, bsp 4736). This report set forth that the "Ml ow'
who answered the door was a black mal e who provided a birth
date and indicated in a conversation that there was no phone
at the address. This report certainly could have been used to
rai se questions as to whether it was Melvin who answered the

door and m sidentified hinmself; but at a mninmnum it was
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inconsistent with Mellow s trial testinony regardi ng what she
di scussed with the police officer.
Anot her undi scl osed police report contained the
fol | ow ng:
On 3/21/83, at approximately 0830 hours writer

conducted a nei ghborhood [ ] of the follow ng
| ocations with negative results.

* * %

Mel | ow Jones, BF 2918 Fairfield Ave So. no phone

* * %

(D-Ex. #3, bsp 4701).

Mel |l ow Jones testified that Melvin Jones had gotten hone
before the police officers’ visit in the “late night, early
morni ng” (R2. 1014). She was mad at Mel vin because he had
forgotten her birthday and thus had not paid attention to him
when he told her that he had w tnessed a nurder and that was

why she did not tell the police.® She clained she was nerely

®Anot her undi scl osed "I nvestigative Report" prepared by
the State Attorney’s Investigator dated July 6, 1988, provided
a contradictory, but undisclosed, statenment from Mell ow Jones:

Mel | ow advi sed she does recall the day in question
when a cab driver was nurdered down the street,

al t hough she does not recall the specific date.
Mel | ow advi sed that Melvin had cone hone during the
| ate evening or early norning hours. Mellow advised
t hat she was half asl eep when Melvin came hone,
however, she believes it was 20 m nutes to 30

m nutes prior to receiving a knock on the door.

Mel | ow answered the door and found it to be a St.
Pet ersburg Police O ficer who advi sed her that
soneone had been shot nearby and was asking if she
had heard anything to which she stated she had not.
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asked if she heard “the noise” (R2. 1014). But, the reports
clearly established that she was asked nore than that one
guestion. The second report reveal ed that she was interviewed
at 8:30 a.m, which according to her testinony was after her
anger with Melvin had subsided. These reports were entirely
contradictory to Melvin's testinony and constituted val uabl e
i npeachnment of both Mellow and Melvin and their stories (R2.
988-91).

cC. Mel vin’s Undi scl osed Fear of Sexual Abuse Charge

At the tinme of Jones’ testinony against M. Smith in

1990, Jones was facing a possible charge of sexual abuse of a
child (D-Ex. #6). A undisclosed handwitten note dated 8/9/89
on the stationary of prosecutor, Mary MKeown, stated:®®

TC from Mel vin Jones,

Hi s daughter, Elizabeth Jones age 16 (al ready has a

child of her own) has accused hi mof sexual abuse
whi ch occurred 3-6 yrs ago.

After the police officer left, Melvin told her that
he had seen two guys shoot a cab driver. It should
be noted that she was upset at the tinme and did not
know t hat whoever had been shot was dead. She

advi sed that Melvin did not go into any details as
to the crime itself, however, he did state he was
behind a tree when he saw it.

(D-Ex. #5). This report contains numerous inconsistencies
t hat could have been used to i npeach Ms. Jones had it been
di scl osed.

®n 1989, Ms. McKeown was an assigned prosecutor on M.
Smth s case (PC-R 4808).
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He’s trying to get back with nother, Elizabeth
doesn’'t like it, has made all egati ons.
He's willing to take polygraph. Wants her to take
pol ygraph. He's afraid he' Il be arrested. No |egal
advi se given.
(D-Ex. #6, bsp 1565). 99
As to this note, the circuit court acknow edged that the
note and the information contained therein was not discl osed,
but denied relief saying “[t]his claimnust fail, however,
because CCRC has not shown that the State was legally

obligated to disclose this handwritten note.” (PC-R 4096).

The circuit court sought to bolster its conclusion by noting

®“Al so undi scl osed was a Synopsis prepared by Aen Martin
on April 20, 1989, that detailed Jones’ sworn statenent to him
on April 19, 1989. In this statenment, Jones indicated that he
had several violations of probation currently pending with the
State Attorney’s O fice, and a “GI” (D-Ex. #7). He indicated
t hat he “was sonewhat di sappointed in [the prior assistance
provi ded] and [had] hoped that the State could have done a
little bit nmore for him” According to the Synopsis, “Melvin
Jones indicated that he is hopeful that the State will speak
in his behalf, however, he indicated that the State has nade
no specific prom ses to hi mwhatsoever re[gardi ng] how t hese
case will be disposed.”

Jones al so di scussed the circunstances by which he cane
forward in the “Clinton Jackson case.” According to Martin,
“Melvin stated that when he | earned that the police were
| ooking for a black truck that was normally in his possession
as being the suspect vehicle in this case, that he did contact
the SPPD and informthe PD as to the nanmes of the indivs who
were in the possession of his black pick-up truck at the tinme
of the homcide.” (D Ex. #7). This undisclosed statenent
reveal ed that Jones had been a suspect in the Clinton Jackson
when he cane forward as a purported eyewi tness, just as the
undi scl osed police report revealed that he was a suspect in
t he Songer hom cide. This obvious pattern could have been
used to inpeach Jones, had it been discl osed.
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“the record fails to reflect that Melvin Jones was ever

charged with this crine. Accordingly, this Brady claim nust

fail.” (PC-R 4096).

This conclusion is erroneous as a matter of law. In
1989, Jones was “afraid he'll be arrested.” This was in
advance of the second trial. It revealed a notive on Jones’

behalf to curry favor with the State.” As such, the defense
was entitled to question Jones regarding his fear of arrest.

Davis v. Al aska, 415 U. S. 308 (1974). The failure to disclose

this evidence warrants a new tri al. Gorham v. State, 597

So.2d 782, 785 (Fla. 1992), quoting Napue v. Illinois, 360

U.S. 264, 269 (1959)(“As the Court stated, ‘the jury’'s

estimate of the truthfulness and reliability of a given

“After testifying against M. Smith in Novenber of 1983,
Jones received a suspended sentence and was released from
custody. In January of 1984, he clainmed to have w tnessed
Clinton and Nat hani el Jackson on their way to a robbery in
whi ch the victimwas shot and killed. Jones testified against
Clinton Jackson in his 1985 trial. By then, Jones was back in
custody in the same cases that he had received a suspended
sentence seeking a bond reduction (D-Ex. 16, 12/19/84 Mbtion
for Bond Reduction). When Clinton’s case was reversed and
remanded for a new trial, Jones who was on the street with no
pendi ng charges was unavailable to testify. Jackson v. State,
575 So. 2d 181 (Fla. 1991). Later, he was picked up on a
probation violation and a grand theft charge. \While those
charges were pending, in April of 1989 he nmet with prosecutor-
Martin and di scussed testifying at M. Smth's retrial (D Ex.
7). He later called prosecutor-MKeown in August of 1989 and
di scussed his fear of the sexual assault charges. Wth
charges and potential charges pendi ng agai nst him Jones
showed up and testified against M. Smth in 1990.
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witness may be well determ native of guilt or innocence, and
it is upon such subtle facts as the possible interest of the
witness in testifying falsely that a defendant’s |life or
liberty may depend ”). Moreover, the fact that this was a
statenment made to a prosecutor and recorded in handwitten
notes did not alleviate the prosecutor’s obligation to

disclose it. Mrdenti v. State, Slip Op. at 24-26 (Brady

violations found in the failure to disclose statenents made by
witnesses to prosecutor recorded in handwitten notations).
Here too, inpeachnment evidence was not disclosed to the
def ense.
d. Undi scl osed Synopsis of McGruder’s Testinony

The 1983 prosecutor, Tom Hogan, prepared a “Synopsis” of
his investigation (D Ex. #10) wherein he recounted sworn
testi nony obtained pursuant to State Attorney subpoenas.
According to a “Synopsis” that included McGuder’s testinony,
“McGruder gave descriptions fitting both defendants in this
case, however, he was unable to pick either of the defendants
out of a photopak.” This contradicted McGruder’s testinony at
the retrial (R2. 862-63). Further, according to the
“Synopsis”, the description of the “shorter nmale” that
supposedly correlated to M. Smth was off by “about a 30

pound wei ght difference” (D Ex. #10, the back of bsp 409).
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In denying relief, the circuit court found that the
Synopsi s was not disclosed, but observed that as to the
undi scl osed i nformation regarding McGuder, “[i]t goes wi thout
saying that this informati on would have been favorable to the
defense.” (PC-R 4097)(enphasis added). Nevertheless, the
circuit court concluded that, “CCRC fails to nmeet its burden
showi ng that defense counsel was entitled to disclosure of
this internal investigatory report.” (PC-R 4096)."" This

concl usi on was erroneous as a matter of | aw. Mordenti wv.

State, Slip Op. at 24-26 (Brady violations found in the
failure to disclose statenents nade by wi tnesses to prosecutor
recorded in handwitten notations).’?

Alternatively, the circuit court ruled that confidence
was not underm ned in the outcome because McG uder was

i npeached at trial (“the jury heard the inconsistencies in

McGruder’s testinony”)(PC-R 4097). 1In Banks v. Dretke, 124

'n the circuit court, the State maintained that the
“Synopsis” was not only not disclosed, but was in fact not
di scover abl e.

?The circuit court’s conclusion that there was no
obligation to disclose McGuder’s statenments is al so erroneous
under Fla. R Crim Pro. 3.220. 1In 1990, Rule 3.220 required
t he disclosure of statenents of w tnesses “summarized in any
witing.” MG uder was a witness |listed by the State and
called by the State at M. Smith' s retrial. Clearly, Rule
3.220 required the disclosure of the witten summry of
McGruder’s sworn statenment.
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S.Ct. at 1278, the Suprene Court addressed a simlar
contention by the State seeking to uphold a death sentence —
“The State argues that ‘Farr was heavily inpeached [ at
trial],’ rendering the informant status ‘nerely cunul ative.’
[Citation]. The record suggests otherwi se.” The Court then
proceeded to denonstrate fromthe record that the State had
used the inpeachnment to its advantage arguing that it showed
that the witness “had been ‘open and honest with [the jury] in
every way.’ " |d. at 1279.
So to here, the State tried to argue McG uder’s
i nconsi stencies to its advant age:
Believe ne, the State of Florida w shes that M.
McGruder was a little smarter than he was, and could
remenber and answer questions a little better than he
did. But what did he say? What did he say? He said
that man wal ked in and used the phone in his business

when he was there, and he saw him

(R2. 1345-46).7° Moreover, the State relied upon MG uder’s

BAt trial, McGruder testified:

Q s that the guy you saw get in the cab that
ni ght ?

A. Yes.

Q Are you sure about that?

A. | m not sure.

Q Were you sure then?

A. Yes

Q Is it now, seven years later, you re not sure?

A. No.

Q Well, then you're going to have to explain. Wy
aren’t you sure?

A It’s been seven years that — | don’t know — you
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testinmony in 2002 to argue that confidence was not underm ned
in the verdict by the undisclosed favorabl e evidence
(“Defendant was identified by the independent eyew tness
McGruder as having entered the cab”)(PC-R 3972).7

Yet, the undisclosed sworn statenment seriously inmpeached
McG uder’s testinony. According to Hogan's “Synopsis”,
McGruder “was unable to pick either of the defendants out of
phot opak” (D-Ex. #10, back of bsp 409). Thus, contrary to the
State’s closing argunment to the jury and contrary to the
State’s argunent in collateral proceedings, McGuder did not
identify M. Smth, and descri bed someone who wei ghed
sonmewhere between 30 and 75 pounds |ess than M. Smth
wei ghed. Better or nore favorabl e evidence destroying the
significance of McGruder’s testinony is hard to inmagine.
Kyl es at 441 (“Disclosure of [eyewitnesses’] statenents woul d
have resulted in a markedly weaker case for the prosecution
and a markedly stronger one for the defense. To begin wth,

the value of two of those wi tnesses woul d have been

know, renenber
(R2. 881).

“The State al so argued against Rule 3.850 relief on M.
Smth' s ineffective assistance of counsel claimregarding the
failure to call Ventura G pson as a w tness saying, “M.
McGruder, the clerk at the Hogl ey-Wgl ey Barbecue pl aced
Def endant entering the back of the cab and Johnson the front
passenger seat.” (PC-R. 3979).
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substantially reduced or destroyed”).

The prejudi ce analysis nust be conducted cunul atively
with consideration of the prejudicial inpact of other failures
to disclose excul patory evidence.’”™ The prejudice to M. Smth
is obvious fromthe cumul ati ve consi deration of the
undi scl osed McG uder statement with the other failures to
di scl ose favorabl e evidence. The observation of the Suprene
Court in Banks applies here: “On the record before us, one
could not plausibly deny the existence of the requisite
‘reasonabl e probability of a different result’ had the
suppressed i nformati on been disclosed to the defense.” 124 S.
Ct. at 1197. A newtrial is warranted when all of the State’s
failures to disclose favorable information are consi dered
curmul atively.

e. Undi scl osed Police Reports Regardi ng Pol ygraphs

At the 2002 hearing, it was also established that the
police reports concerning Jones’ polygraphs were not turned

over to the defense. San Marco’s report of April 3, 1983, was

®I'n one undiscl osed police report appearing as part of
Def. Exh. #3, bsp 4719, M. MG uder gave a description of the
i ndi vidual s he saw get into the cab as, “B/M 22-23 yrs of
age, 5'8" tall, 130 pounds, med. build,” and “B/ M approx. 23
yrs of age 6' tall, 140 pounds, slimbuild”. In another
undi scl osed report included in Def. Exh. #3, bsp 4766,
Derrick Tyrone Smith was described as 5° 8" tall, 205 pounds,
husky build. Thus, M. Smth weighed 75 pounds nore than M.
McGruder had descri bed.
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not disclosed (PC-R 5395; D-Ex. #19). This report included
Johnson’ s statenents made during the course of the polygraph.
One of his statenents was that “this was the absolute truth &
the reason he did not tell us about being with RE-RUN earlier
in the NAME OF THE GAMR LOUNGE was because he was afraid he
woul d be inplicated in the AR ” This statenent reveal ed
Johnson’s real notivation and if disclosed woul d have provided
i npeachment of Johnson.

It was al so shown that the State did not disclose to M.
Smth's counsel that a polygraph of Jones was given on
Novenmber 3, 1983, after M. Smith's trial had commenced (D Ex.
#20; 5458). The undisclosed report of the polygraph stated,
“Subj. Has aleged [sic] through testinmony to the state
attorney that he was an eye witness to this hom cide. JONES
had previously agreed to voluntarily submit to a pol ygraph
exam nation to help establish the truthful [sic] of his
witten statenent and credibility to his pending testinony.”
(D-Ex. 20) (enphasis added). This undisclosed report woul d
have provi ded the defense with additional inpeachment of
Jones. \When all of the undisclosed evidence is considered

cunmul atively, a newtrial is required.

C. I ntenti onal deception of defense and trier of fact.

1. The Fal se and/or M sl eadi ng Evi dence and/or Argunent.
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At the 2002 hearing, M. Snmith presented docunments from
the State’s files disclosed pursuant to Chapter 119. These
i ncluded the investigative nmeno, dated 9-12-83, containing
Hogan’s directive to investigate the contact between Jones and
Johnson (Def. Exh. #8). The nmeno included a note stating:
D.J. says 1st tinme he ever saw Melvin Jones 7-11-83
in holding cell before prelim- Melvin Jones showed
D.J. map and said he would help D.J. at trial.
In 2002, Hogan acknow edged that he wrote the note
menorial i zi ng Johnson’s statement (PC-R. 4877-78).7°
In 2002, Hogan confirmed that he had been advised that
t he neeting between Johnson and Jones occurred on July 11,
1983 (PC-R. 4894-97). Hogan had no nenory of disclosing this
information (Tr. 79, page m ssing from ROA). The prosecutor
fromthe second trial, Genn Martin, knew of the July 11th
nmeeting, but had no nmenory of disclosing it to M. Smth’s
counsel (PC-R 4840). M. Smth's attorney fromhis first

trial, Tom Donnelly, testified that he had no nenory of

receiving this informati on (PC-R 5391-93). M. Smth's

®Johnson, who was called to testify at the 2002
evidentiary hearing by the State, acknow edged that he “net
Jones” the day he had a court hearing in his case (PC-R
5372). He explained “lI think at the second prelimnary that’s
when di scussi on had begun” (PC-R. 5371). Johnson confirnmed
that the “di scussion” occurred with Jones and that Jones
showed hima map. State's Exhibit #3 showed that Johnson had
a pretrial hearing on 7-11-83.
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attorney fromhis second trial, R chard Sanders testified that
he did not receive information fromthe State regarding a
neeti ng between Jones and Johnson (PC-R. 4934-35).

Before the first trial even began, M. Smth’s counsel
t ook Jones’ deposition on Septenber 26, 1983. During the
deposition, Jones gave fal se and/or m sl eading answers
regarding his incarceration with Johnson and regarding
di scussions of the case with others (R1. 780; 783). At the
first trial, during the cross-exam nation of Johnson, M.
Smth's counsel asked Johnson whether he had di scussed the
case with Jones (Rl. 1536). Johnson replied that he had not.
A simlar question was asked during Jones’ testinony. Jones
deni ed the contact, and the State did nothing to correct
Jones’ m sl eadi ng answer (Rl. 1693)

Leading up to the second trial, M. Smth's counsel filed
a demand for excul patory material (D-Ex. #1, bsp 98). In
par agraph three of the demand, M. Smth requested,
“Statenments by any person tending to discredit in any fashion
statenments by that person or any other witness.” The State
responded that counsel should rely on the discovery presented
at the first trial (D Ex. #1, bsp 96). Nothing was turned
over before the second trial about the contact between Jones

and Johnson, even though the prosecutor was aware of it (D Ex.
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#1; PC-R. 4816-22; R2. 57).
Donnel ly, the defense counsel at the first trial
expl ai ned the significance of the undisclosed contact:

Q Why did you -- why were you inquiring about
that? What was the purpose of trying to find about
contact between those two individuals?

A The question beconmes what contact they had
was to see whether the testinony is independent
testimony, if they're getting together before they
testify, whether it's a collaborative effort; that
ki nd of thing.

Q And were you also trying to see a source or
a basis for what Melvin Jones was saying?

A That’s correct.

Q Ot her than actually having been there?

A That’ s right.

Q Were you given any information to indicate

that there had been such contact?
A Not to my -- not to my recollection; no.

Q And the transcript I showed you, in fact,
M. Johnson indicated there had not been di scussi on?

A That's correct. That's what this
transcript says.

Q Had you known of any -- had you known of
the notes in Exhibit 8, is that sonething that woul d
have been pursued?

A Yes, because that would have -- we would
have been able to inpeach the testinony of M.
Johnson with this note and it would have shown t hat
M. Johnson had presented false testinony in front
of the jury.
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Q And does that also, then, not only inpeach
M. Johnson but could you use it to inpeach M.
Jones as wel | ?

A Yes. |If M. Jones said the sane thing as
M. Johnson did, which would have been inconsi stent
with this note; yes, we could have.

(PC-R 5392-93).
M. Sanders, M. Smth's counsel at the retrial,
testified:

Q s that information that you woul d have
used had you had it?

A Yes.
Q And can you expl ain?

A Well, Melvin Jones and Derrick Johnson had
-- were together in the jail in a sense they could
talk to each other, that would have provided an
alternative explanation for where Melvin Jones got
his information that he testified about at trial,
because in the absence of sone second powers,
there’s only two possi ble ways Melvin Jones could
have known what he testified about; either he saw it
or sonebody told it to him And | had no
information that there was anyone who could've told
it to him or presumably the only ones that could
have told it to himwould be another eyew tness,
and, of course, that would be either Derrick Johnson
or whoever else was involved.

So | certainly would have liked to have known
that they were at sone point, at |east at one point
in the same area of the jail where they could have
tal ked to each ot her

(PC-R. 4934). Sanders testified that the State’s case rested
on Jones and Johnson (PC-R 4936). Clearly, the undisclosed

nmeeting between the State’s two main witnesses was material to
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t he case.

M. Smith’s counsel were affirmatively m sled by the
fal se and/ or m sl eading testinmony given by Jones and Johnson.
Counsel specifically asked Jones and Johnson regardi ng contact
bet ween them and counsel was repeatedly told that there was
none. Both Hogan and Martin were aware of Johnson’s statenment
that there was a neeting on July 11t" at which Jones told
Johnson that “he would help D.J. at trial.” Yet, neither
informed M. Smth’s counsel of Johnson’s contradictory

statenment.’”” Banks v. Dretke, 124 S.Ct. at 1275

(“[p]rosecutors’ dishonest conduct or unwarranted conceal nent

shoul d attract no judicial approbation.”); Garcia v. State,

622 So. 2d at 1331 (prosecutors “nmay not subvert the truth-
seeking function of the trial by obtaining a conviction or
sentence based on deliberate obfuscation of relevant facts.”).
When the State failed to correct the testinony and discl ose
Johnson’ s statenment about his July 11'" meeting with Jones,

counsel had every reason to believe that there was no evidence

“I'n fact in his closing argunent at the 1990 trial, the
prosecutor relied upon the false or at the very | east
m sl eadi ng testinmony in asking the jury to convict M. Snmith
(“One thing [defense counsel] was trying to say is that
somehow Derrick Johnson and Melvin Jones, the guy hiding
behi nd the bushes, plotted and [planned] this together. Well,
first of all, they didn't even know each other.”)(R2.

1349) (enphasi s added) .
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of such a nmeeting.”® Banks v. Dretke, 124 S.Ct. at 1275 (“A
rul e thus declaring ‘prosecutor may hide, defendant nmust
seek,’ is not tenable in a systemconstitutionally bound to
accord defendants due process.”). Wen it is denonstrated
that the State intentionally m sled the defense and/or the
trier of fact, the due process violation warrants a reversal
unl ess the State proves that the due process violation was

harm ess beyond a reasonabl e doubt.” Guzman v. State, 868 So.

2d 498 (Fla. 2003); Mordenti v. State, —So. 2d — (Fl a.

Decenmber 16, 2004).

In addition to the intentional false or msleading
evi dence regarding the July 11'h neeting, the State
affirmatively deceived M. Smith’s counsel regarding the

consi deration that Jones received in 1983 for his testinony

BOFf course, the State redacted the police reports that
were disclosed, and deleted reference to the fact that “Melvin
Johnson,” who had outstanding warrants and |ived near the
intersection of 30" St. and Fairfield, was the initial suspect
in the shooting of M. Songer.

®The United States Supreme Court has recogni zed that a
di spute has arisen as to whether an intentional deception
claim (G glio) made under the due process clause is separate
and distinct froma failure to disclose claim (Brady) also
made under the due process clause. Banks v. Dretke, 124 S.Ct.
1256, 1271 n. 11 (2004). Having recognized the unresol ved
i ssue, the Court left the question unanswered. 1d.(“we need
not deci de whether a Gglio claim to warrant adjudication
must be separately pleaded”). However, here, M. Smth pled
both Brady and G glio violations occurred.
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against M. Smth. After M. Smith's 1983 trial, Jones
received a three-year suspended sentence foll owed by two years
probation. It was only after he got into additional trouble
that in 1985 he was ordered incarcerated for three years.
Jones was permitted to suggest to M. Smith's jury that he
really did not get much of deal because he had to serve three
years (R2. 1000). Prosecutor-Martin falsely told the judge
and defense counsel that Jones was not sentenced until after
he had also testified against Clinton Jackson and that he then
received three years incarceration followed by two years
probation (R2. 999, 1001). This was patently false (D Ex. 16,
12/ 1/ 83 Sentence).

The prosecutor argued to the jury, “[Jones] did get
hi msel f some tinme off his sentence. That was never deni ed.
He didn’t think nmuch of it. He sort of shot everybody a dirty
| ook and said, Well, yeah, | did three years. He didn’t think
much of that break that he got.” (R2. 1345-50). Thus, the
jury was affirmatively msled to believe that after com ng
forward against M. Smth, Jones got a sentence of three years
incarceration. However in fact, he received a suspended
t hree-year sentence.

Here, the State cannot neet this burden and denonstrate

that its intentional deception of the defense, the court and
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the jury was harm ess beyond a reasonabl e doubt. A new trial
is required.

2. Curul ative consideration.

The circuit court never gave cunul ative consideration to
t he numerous instances of false and/or m sl eadi ng evidence and

argument. Cunul ative consideration is required. Mordenti V.

State. When the proper cunul ative consideration is given, it
is clear that Rule 3.850 relief nust issue. The State' s case
depended upon three witness — Johnson, Jones, and MG uder
The State had in its possession evidence that each had
testified in a false manner or at the very |east m sl eadi ng.
Cunmul ati ve consi derati on shows the undi scl osed evi dence when
t aken toget her inpeached all three of these w tnesses |eaving
no untai nted evidence to insure continued confidence in the
reliability of the jury's verdict.
ARGUNMENT | |

THE CI RCU T COURT ERRED AS A MATTER OF LAW I N

LI M TI NG THE EVI DENTI ARY HEARI NG AND REFUSI NG TO

PERM T MR. SM TH TO PRESENT ALL OF THE EVI DENCE OF

BRADY/ Gl GL1 O VI OLATI ONS THAT WERE TO BE EVALUATED

CUMULATI VELY W TH THE EVI DENCE PRESENTED UNDER THE

DECI SIONS OF THI'S COURT AND THE UNI TED STATES
SUPREME COURT

The circuit court summarily deni ed various aspects

of the Brady/Gaglio claimcontained in M. Smth's Rule

3.850 motion. A circuit court considering whether a Rule
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3.850 nmovant is entitled to an evidentiary hearing,
“must” accept as true the nmovant’s factual allegations.

Li ght bourne v. Dugger, 549 So. 2d 1364, 1365 (Fla.

1989) (“Accepting the allegations concerning Chavers and
Carson at face value, as we nust for purposes of this
appeal, they are sufficient to require an evidentiary
hearing with respect to whether there was a Brady
violation”). “Under rule 3.850, a post-conviction
defendant is entitled to an evidentiary hearing unl ess
the notion and record concl usively show that the

defendant is entitled to no relief.” Gaskin v. State,

737 So. 2d 509, 516 (Fla. 1999). Accord Patton v. State,

784 So. 2d 380, 386 (Fla. 2000); Arbelaez v. State, 775

So. 2d 909, 914-15 (Fla. 2000).
Here, the court deternm ned that M. Snmith was

entitled to an evidentiary hearing on only a portion of

his Brady-G glio claim Full evidentiary devel opnent was
confined to the clainms that 1) Jones and Johnson provi ded
fal se and/ or m sl eadi ng testimony regarding their contact
injail in light of the handwitten note in the State’'s
files indicating that Johnson had reported a July 11th
meeting with Jones, and 2) the State failed to disclose

i nformation regardi ng the pol ygraph exam nati on of Jones.
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I n 2002, considerabl e evidence was presented show ng
t hat favorabl e evidence was not disclosed to M. Smth's
counsel beyond the two itenms on which the hearing was
ordered. However, sone evidence drew an objection from
the State that it was beyond the scope of the hearing
(PC-R. 4928). The objections were sustained, and M.
Smth’s counsel was instructed, “do take pains for the
rest of the four days to let ne know if we' re not
addressing an issue that | previously granted perm ssion
exclusively, that you re also attenpting to slip in
sonething that |’ ve already previously ruled on and
attenpting to address it yet again” (PC-R 4932). To the
argument that all of the allegedly undisclosed favorable
evi dence nust be presented in order to permt proper
cunul ati ve consideration, the court responded, “I’ve
determ ned that the other matters weren't prejudicial to
t he Defendant, weren't errors, and were not the basis for
an evidentiary hearing. It would have nmade no sense to -
- to grant specific itens if | was going to |l et you deal
with everything no matter what we already addressed” (PC-

R. 4933) .8

8The court in denying relief follow ng the evidentiary
hearing did address some of M. Smth's clainms that were
beyond the Iimted scope of the hearing. However, M. Smth
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G ven that there was favorable evidence that was in
the State’s possession and that was not provided to the
def ense, and given that uncorrected false and ni sl eadi ng
testi nony was presented before the jury, all of the
undi scl osed favorabl e evidence nmust be eval uat ed

cunul atively. Mrdenti v. State. However, the circuit

court did not properly evaluate the due process
violations when it |limted the evidence. It is clear
that the court could not consider cunulatively those
matters that it excluded fromthe hearing through its
rulings. The court by limting the hearing ensured that
it could not conduct a proper cunul ative anal ysis.

W t hout the evidence, M. Smith's clains could not be

cunul atively evaluated. Mrdenti v. State, Slip Op. at

28. As a result, the evidentiary hearing was neither
full nor fair. |If a newtrial is not granted on the
basis of Argunent |, then a new evidentiary hearing nust

be ordered.

in his closing argunment had urged the court to consider
matters that did nake it into evidence that was beyond the
l[imted matters that the hearing had been granted on (PC-R
3918 n.12). The court’s consideration after the hearing of

t he undi scl osed favorable information that was permtted to be
i ntroduced wi thout objection cannot cure the error of

i nproperly excluding additional evidence of undiscl osed
favorabl e i nformation.
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ARGUMENT | I'1

THE TRI AL COURT ERRED | N DENYI NG MR. SM TH S CLAI M
THAT HE WAS DEPRI VED OF HI S CONSTI TUTI ONALLY
GUARANTEED RI GHT TO AN ADEQUATE ADVERSARI AL TESTI NG
AS A RESULT OF | NEFFECTI VE ASSI STANCE OF COUNSEL AT
THE GUI LT PHASE OF THE TRI AL.

A. | nt roducti on

In Strickland v. Washi ngton, 466 U.S. 668, 685 (1984),

t he Suprene Court explained that under the Sixth Amendnment, “a
fair trial is one which evidence subject to adversari al
testing is presented to an inpartial tribunal for resolution
of issues defined in advance of the proceeding.” 1In order to
insure that a constitutionally adequate adversarial testing,
and hence a fair trial, occur, defense counsel nust provide
the accused with effective assistance. Defense counsel is
obligated “to bring to bear such skill and know edge as w ||
render the trial a reliable adversarial testing process.” 466
U S. at 685. \Where defense counsel fails in his obligations
and renders deficient performance, a new trial is required if

confidence is underm ned in the outcone. 8

8To the extent that this Court were to find contrary to
the circuit court’s determ nation of historical fact that any
or all of the docunents and information in the State’s
possessi on were disclosed or available to M. Smth's trial
counsel, counsel’s performance in not using and presenting
t hose docunents or the information contained therein to M.
Smith's jury was deficient. State v. Gunsby, 670 So.2d 920
(Fla. 1996); Smth v. Wainwight, 799 F.2d 1442 (11th Cir.
1986) .
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To the extent that the facts underlying M. Smith’s
clainms are raised under alternative |egal theories as to which

actor in the process failed -- i.e., Brady, Gglio, and

i neffective assistance of counsel -- the paranount issue is
whet her M. Smith received a constitutional adequate
adversarial testing under the Sixth Amendnent. Therefore, the
cunul ative effect of those facts in light of the record as a

whol e nust be assessed. Mordenti v. State. The effects of

t he deficient performance nust be evaluated cunmul atively to
determ ne whether the result of the trial produced a reliable
out come. \When such consideration is given to the wealth of
excul patory evidence that did not reach M. Smth's jury,
ei ther because the State failed to disclose or because trial
counsel failed to discover, confidence in the reliability of
t he outcone is underm ned.
B. Undi scovered Wtness - Ventura G bson

At both trials, Melvin Jones testified that he w tnessed
the shooting of Jeffrey Songer and that M. Smth was the
triggerman. Jones was arrested on outstandi ng warrants on
June 13, 1983, nearly three nonths after the shooting of
Songer. Through his attorney, Jones contacted the police and
i ndi cated that he had information regarding the hom ci de.

Di ssatisfied with the consideration offered by the police,
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Jones gave an “altered” version of the facts that was not
true. Subsequently, he wote the prosecutor indicating that
he was on his way home the evening of the rmurder when he
wi t nessed the shooting. Later in a deposition, Jones
expl ai ned that the night of the shooting he had been with
Vi ncent G bson on 27'" St. and 18'" Ave. in St. Petersburg.
Jones further explained that G bson gave Jones a ride hone
that night, dropping himoff near the murder scene (Rl. 787-
88). Jones descri bed what he supposedly wi tnessed, including
seeing M. Smth shoot Songer, the direction M. Smth and co-
def endant Johnson ran after the shooting, what both defendants
were wearing, and a detailed description of the gun supposedly
used by Smith. Jones’ trial testinony tracked the story told
in the deposition (RlL. 1671-73; R2. 973-75).

In 2002, M. Snmith presented the testinony of Ventura
G pson.® He testified that he in fact knew Jones because they
had shared work space in the past, but he also testified that
they were not friends (PC-R 4903). Regarding Jones’ claim
that he was with G bson the night of the nmurder, and that

G bson had given hima ride hone, G bson testified:

8 Al t hough the name Jones gave (Vincent G bson), Ventura
is clearly the sane person. For exanple, Jones testified that
“Vincent” |ived at 27t" Street and 18!" Ave., and Ventura G bson
testified at the evidentiary hearing that he had once |ived at
27th and 18!" (PC-R. 4903).
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Q Try to bring you back, M. G bson, to March
of 1983. Specifically, do you renenber at sone
point in 1983 do you renenber a cab driver being
shot and killed on Fairfield Avenue?

A | read it in the paper.

Q You read it in the paper after it happened?

A Yes.

Q The foll ow ng day?

A The foll ow ng day.

Q Now, we already established that you know
Mel vin; correct?

A Yes.

Q That would be Melvin Jones, for the record,

your Honor. WAs Melvin Jones over at your house or
your brother's house on 27th Street and 18th Avenue?

A Not as | can recall.

Q And | nmean specifically around the tine
that the cab driver was kill ed?

A No.

Q Do you recall ever taking Melvin Jones from
27th Street and 18th Avenue over to Fairfield Avenue
Sout h?

A No, | can not.

Q Do you ever recall taking Melvin Jones --

or driving himanywhere?
A No.
(PC-R. 4904-05) (enphasis added).

During the State’s cross-exam nation, G bson testified:
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Q And just so the record is clear, your
testinony today is you do not recall whether or not
you gave Melvin Jones a ride in March of 1983; isn't
t hat your testinony today?

A Yes, | did not give hima ride.

Q No, sir. 1'masking you on direct
exam nation didn't you say you do not recall?

A | do not recall giving hima ride; no.
Q You coul d have, but you don't recall?

A No, | did not give hima ride.

* * %

Q M. G bson, would it refresh your
recollection if this court reporter read back your
answer regardi ng whether or not you recall ever
taking Melvin Jones to the area of Fairfield Avenue
in March of '83, would that help you?

A | don't renember taking Melvin to
Fairfield.
COURT REPORTER: | didn't hear him Speak
up, sir.
THE WTNESS: | don't remenber taking

Melvin to no Fairfield Avenue.

* * %

Q Al right. You're not saying it didn't
happen, just 19 years |ater today you do not recall;
is that correct?

A " m not taking Melvin nowhere.

Q Mel vin Jones had a cabi net shop next to
your tile shop; did he not?

A To nmy uncle tile shop; yes.
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Q Al right. And it would not be unusual for
Mel vin Jones because he knew you to ask you for a
ride, that's not sonething that woul d be usual;
woul d it?

A Yes, it would. | know Melvin was worKking
on -- they had their own transportation, | wouldn't
be taking Melvin nowhere.

(Tr. 128-29; 132; 133) (enphasis added).

Despite Jones’ statenment identifying the person who drove
hi m on the night of the shooting, M. Smth's trial counsel
made no effort to |ocate this key w tness:

Q One question | neglected to ask. | lost ny
train of thought. |In reference to Ventura G bson or
Vince G bson, a person who Melvin Jones testified
had given hima ride on the night of the hom cide,
do you recall making any effort to |ocate hinf

A Not that | recall

Q Do you recall having a particular reason
for not trying to | ocate hinf

A No. Again, that’'s -- as | look at it now,
that’s certainly sonmething we should have | ooked
into, no question about that, and I don't renmenber
-- | don't renenmber even thinking about it.

(PC-R. 4949) .8

The circuit court found that trial counsel’s performance

8O course, counsel was not provided with the portion of
a police report indicating that “Melvin Johnson” with
out standi ng warrants who |lived near the intersection of 30"
and Fairfield was the original suspect in the shooting. In
determ ni ng whether M. Smith received a constitutionally
adequat e adversarial testing, curulative consideration nust
given to the inpact of the State’'s failure to disclose al ong
with counsel’s failure to adequately investigate.
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in this regard was deficient:
[I]t was deficient for counsel to have not inquired
into whether Melvin Jones’ story was credible, which
woul d have included an investigation into whether
Vince G bson gave hima ride on the night of the
hom cide. At the very |east, counsel’s
i nvestigation should have involved an interview with
Vi nce G bson.

(PC-R 4100).

This finding is support by the record. There was anple
reason for M. Sanders to investigate every aspect of Jones’
story. In fact, doing so seened a necessity considering M.
Sanders’ belief that the State’'s entire case rested on Jones
and Johnson (PC-R. 4936). As Johnson hinself acknow edged at
t he hearing, the prosecutor (Hogan) did not know whether to
believe himuntil Jones sent his letter and map to Hogan (PC-
R 5382).

Had Sanders sought to | ocate G bson, who had lived in St
Petersburg his entire life, he would have been easy to find.
Sanders could have | ocated G bson in the same way that he was
| ocated over 10 years later, by starting at 27'" St. and 18!"
Ave. in St. Petersburg. Had Sanders found G bson, he would
have had powerful testinony to use at M. Smith' s trial
exposi ng Jones’ false story (PC-R 4906).

Despite finding counsel’ s performance deficient, the

court concluded that M. Smth was not prejudiced. This
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conclusion is a legal one subject to de novo review. Stephens
v. State, 748 So.2d 1028 (Fla. 1999). \hen properly anal yzed,
it is clear that trial counsel’s deficient performance
prejudiced M. Smth.

Jones’ testinony was the tie-breaker. |t broke the stand
of f during which Derrick Smth and Derrick Johnson told two
conpletely different stories. Until Jones cane al ong and
sided wi th Johnson, |aw enforcenment did not know whomto
believe. The State repeatedly cited Jones’ account to the
jury in their closing argunments, including the claimthat
Jones saw M. Smith with the gun after the shooting (R2. 1295,
1298, 1301-5). Had trial counsel discovered and presented
G bson’s testinony, Jones’ credibility would have been
severely damaged. M. Smith’s counsel would have been able to
attack the thoroughness and good faith of the State’'s
i nvestigation, including their decision not to verify
essential elenments of Jones’ story. Kyles, 514 U S. at 447.
Counsel would have been able to point to some evidence to
support his argunment that Jones’ story was false and that he

had col | uded with Johnson. 8 Counsel could even have argued

8 During Jones’ deposition, when asked how he knew M.
Smith's real name, Jones stated that he learned it from an
i nvestigator working for the Public Defender’s O fice, and he
had the conversation with this public defender investigator
before he wote the letter to Tom Hogan (R1. 808-09). As the

96



t hat Jones was actually the individual who was with Johnson,
not M. Smth, and that Jones was covering for Johnson, the
real trigger-man, in exchange for Johnson putting M. Snmith at
t he murder scene instead of Jones.® Clearly, M. Smith was
prejudiced by trial counsel’s ineffectiveness and was denied a
constitutionally adequate adversarial testing.
C. Unchal |l enged Junk Science -- Bullet Lead Analysis

At M. Smth s trial, the State presented the testinony
of FBI chem st, Donal d Havekost. He conducted a conpositional
analysis of a lead fragnment found on the victim presumably
part of the bullet that killed him?8 Havekost al so anal yzed
two bullets that the police had collected fromM. Smth’s
uncl e, Roy Cone.?® Based on his analysis, Havekost concl uded

that the quantity of various elenments in the bullets and the

record denonstrates, Johnson was represented by the Public
Defender’s Office.

&1t was Jones who, at the tine of the nurder, was living
near the nurder scene. It was Jones who was |ying about how
he ended up being at the murder scene that night. And, had
the State fulfilled their constitutional obligations, counsel
woul d have al so been able to argue to the jury that Jones was,
in fact, an initial suspect in this murder.

%The actual bullet that killed Songer was never found.

8 Cone had testified that he purchased a gun and box of
bul l ets approximately ten years before the nurder, that his
gun had turned up m ssing at sone inexact point in tinme, but
the box of bullets was not m ssing.
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| ead fragnment matched. Accordingly, Havekost drew the
conclusion that the | ead used to make the bullets and the | ead
used to make the | ead fragnmented “originated froma comon
source” (R2. 1071). At the conclusion of his direct

exam nati on, Havekost testified:

Q As we increase and add nore el enents that we can
show are materially indistinguishable, what does

that do to the odds that there are any boxes with
those five el enents.

A And if you are able to — well, in the early
days, we felt if we could characterize three

el ements that the possibility of there being a

m st ake was very renote. |f you can quantitate
(sic) four elenents, five elenents, in nmy opinion,
you’ ve reduced the chance to essentially nothing —
that they match by chance.

(R2. 1083) (enphasis added). 88 M. Smith's counsel failed to

8At the 2002 hearing, the State’'s own expert, Charles
Peters, was not willing to commit to the opinion that sinmly
because you can quantify nore elenents, the chance of an
overlap is “essentially nothing”:

Q So in this instance we have Q1 which is
unknown fragnent, and we're tal king about the
chances of it comng fromthe box with @2 and Q 3.
Woul d you say it’s fair to say the chance that it
came from anot her box, a different box than this
box is zero, next to nothing?

A Well, | don’t think that’'s what he was
sayi ng here. He was saying that you re asking --
was asking about the additional elenments adding to
it, do you think the distinctiveness of this source,
| -- I don't really see where the box fromhis
answer was being dealt with here.

Q Ckay. And that’s based upon your
background, your know edge, your expertise, that’s
how you read his answer; right?

A Yes.
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chal l enge this conclusion that there was no chance that there
were ot her boxes with materially indistinguishable |evels of
the five elenments that Havekost tested (PC-R 5347). Counsel
did not cross-exam ne Havekost concerning this concl usion.
Counsel s performance was defi cient.

Havekost’'s testinony that the odds of another box having
bullets with materially indistinguishable bullets was reduced
“to essentially nothing” could easily have been refuted. But,
counsel failed to obtain the assistance of a netallurgist to
advi se himregarding bullet-lead analysis He was thus totally
unprepared to cross-exan ne Havekost and expose the absence of
scientific support for Havekost’s concl usion presented to the
jury that there was no chance that there were other boxes of
bul l ets that matched the fragments conpositional analysis.?®
Counsel failed to obtain the assistance of a real netallurgist
to advise himregarding the significance of a “match.” He was
thus totally unprepared to cross-exan ne Havekost and expose

t he absence of scientific support for the conclusion presented

Q Do you know how the jury read his answer?
A No.
(PC-R 5346-47).

8 Counsel did request and receive funds to hire a firearns
or ballistics expert (PC-R 5456; S-Ex. #23, #24) but nerely
contacted “a cl earinghouse sort of agency” (PC-R 5455), and
was advi sed no “problens” were seen in “what the FBI expert
had done” (PC-R. 5455).

99



to the jury that there was no chance that there were other
boxes of bullets that matched the fragnments conpositiona
anal ysi s.

Havekost’s opinion msled the jury about the significance
of the conpositional analysis that he conducted. His
testinony amounted to junk science. M. Sanders’ failure to
| earn the science and/or seek expert assistance, allowed
Havekost’'s m sl eading testinmony to go unchal | enged.

At the 2002 hearing, M. Snmith presented the testinony of
metal lurgi st Dr. Erik Randich, who expl ained how m sl eadi ng
Havekost’ s testinony was:

So, in fact, these bullets could have cone from a
conmon, single source of |ead. But saying that they
did is a totally unfounded statenent.
(PC-R. 5223) (enphasis added). Dr. Randich al so expl ained the
| ack of science behind M. Havekost’s unsupportable
conclusion. (PC-R 5228-30).

The nmurder weapon was never located in this case, but the
St ate used Havekost’s m sl eading testinmony to connect M.
Smth to it anyway. The State had no evidence that M. Smth
had stolen his uncle’s gun. The uncle, Cone, really had
little idea when the gun disappeared. The State relied on the
FBI testinmony during their argunments to the jury, using words

and phrases |ike “boggles the mnd,” “it can’t be done,” and
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“infinitesimal” to describe the odds that the | ead fragnment
and bullets could have come froma different source (R2. 1304-
05; 1348). Counsel’s actions amunted to a tacit endorsenent
of Havekost’'s conclusions (R2. 1326). M. Smth was
prejudiced as a result.

D. Oher Instances of Deficient Conduct.

M. Smith's trial counsel failed to challenge for cause
jurors who expressed bias in favor of inposing a sentence of
deat h upon a conviction of first degree nurder (R2. 634-35,
645- 46, 657). The failure to strike jurors who are biased in
favor of the death penalty is deficient performance.

Trial counsel’s performance was deficient in his failure
to adequately investigate potential “alibi” wtnesses, Khan
Canmpbel | and James Hawki ns, who saw M. Smith at Norm s Bar,
| ocated across the street fromthe Hogl ey-Wgley at 11:30 PM
on March 20, 1983. M. Sanders accepted the State’'s
representations regardi ng hospital records all egedly
denonstrating that the witnesses were in error regarding their
recollection of seeing M. Smth on the night of the honm cide.
The witness said that they remenbered the date because at noon
on March 20, 1983, Hawki ns and Canpbell had taken Canpbell’s
pregnant girlfriend, Dylan Walters, to a hospital energency

roomand |l eft her there. The State produced a hospital record
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showi ng that Walters was treated in an energency room at 3:20
PM on March 28, 1983. However, a careful exam nation of the
hospital record woul d have denonstrated that on March 28th
Canmpbel | was acconpani ed by her grandnother, Freddie Me

Hanmpt on, not James Hawkins (PC-R. 2251). After receiving this
hospital record, M. Sanders abandoned the defense and refused
to call the witnesses because of a gut feeling that they were
not telling the truth. However, Dina Watkins had testified in
1983 that she was at Norm s Bar that night and saw M. Smth
out side of the bar around m dnight (RlL. 1959-79).

| nexplicably, M. Sanders neither called her, nor sought to

i ntroduce her prior testinony.

Counsel was also deficient in failing to object to
i nproper comments made by the State in its closing argunents.
E. Cunul ative Consideration.

The circuit court failed to cunmul atively evaluate the
prejudice to M. Smth that flowed from counsel’s deficient
performance. The court also failed to cunulatively consider
the ineffectiveness claimwth the Brady claim No
consideration was giving to the cunul ative effect of the
prosecution’s failures and defense counsel’s failures to
insure an adequate adversarial testing. Proper analysis

warrants a new tri al
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ARGUMENT |V

NEWLY- DI SCOVERED EVI DENCE SHOWS THAT MR
SM TH |I'S | NNOCENT

New y- di scovered evi dence of innocence warrants a new
trial where it establishes that had the jury known of the new
evidence it probably would have found a reasonabl e doubt as to

the defendant’s guilt and thus acquitted. Jones v. State, 591

So. 2d 911 (Fla. 1991). Inpeachnent evidence qualifies under

Jones v. State as evidence of innocence where it denpbnstrates

that the jury would probably have reached a different result.

State v. MIIls, 788 So.2d 249 (Fla. 2001). However, the new

Jones evidence nust be evaluated cunmul atively with the Brady
evi dence and the evidence that counsel failed to discover

underm nes confidence in the guilty verdict. Mrdenti V.

State; State v. Gunsby. M. Smth’'s conviction cannot stand.

VWi le incarcerated at Belle G ades Correctional
Institution, Derrick Johnson confessed to Charles Hill that he
was the person who shot victimJeffrey Songer. Johnson told
Hill that he placed the blane on M. Smith in order to save
hi nsel f.

At the tinme of the nurder, Charles Hill knew both Derrick
Johnson and Derrick Smth (PC-R 5046-47). He knew Johnson by
his street-name “New York”, and Derrick Smth by his street-
nanme “Rerun” (PC-R 5046-47). Hill associated with a group of
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friends in St. Petersburg that included M. Smith, as well as
Johnson, Di ane Jenkins, Ronnie Jones, Rodney Davis, and others
(PC-R 5047-48).°% Hill first becane acquai nted with Johnson
in the early 1980's. The two of them would play basket bal
t oget her, and woul d sonetines hang out at different bars or at
Shei |l a Jenki ns’ house (PC-R 5087).

In 1985, after Derrick Smith was first convicted of this
crime, H Il encountered Johnson at Belle G ades on two
di fferent occasions in 1985 (PC-R 5064).° Hill had been
convicted and sentenced to inprisonnment. Hill passed through
Bell e 3 ades on those two occasions while being transferred by
DOC fromone institution to another (PC-R 5064). Hill’'s

first conversation with Johnson at Bell e A ades was soneti ne

“Di ane Jenkins corroborated this. In her testinony, she
menti oned many of the sane people as hangi ng out together,
including Charles Hill, Rodney Davis, and Derrick Johnson (PC-
R. 5398-99). Rodney Davis al so corroborated this. He
testified that Charles Hill and Derrick Johnson knew each
ot her, and that he knew each of them (PC-R. 5428).

“Derrick Johnson who had been given life parole in 1991
after testifying at M. Smth's 1990 retrial was called as a
wi tness by the State at the 2002 hearing (PC-R 5364-66). He
testified that he did not know Charles Hill (PC-R 5355).
Johnson said that while incarcerated he “becane famliar” with
the group of friends to whomHill had referred, but he had not
known them on the street (PC-R 5360).

Johnson testified that he was at Bell e d ades
Correctional Institution for five or six nmonths (PC-R 5367).
However, prison records denonstrated that Johnson was actually
at Belle d ades for over eighteen nonths, from March of 1984
until October of 1985 (PC-R 5452, S-Ex. #22).
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around March 20 1985, out in the recreation yard (PC-R
5061).% At this time, Johnson told Hill that he had shot
Songer. Hill explained:
He was telling me that he was sorry to fuck Rerun
around |ike that, but he was just taken [a ticket]
out of prison. He had to do what he had to do. He
was the one that did the cab driver. He said Rerun
did not do the cab driver.
(PC-R. 5066). Johnson stated to Hill that he had to pin the
murder on M. Smith, because “that was his only ticket out”
(PC-R. 5082). MWhen Hill encountered Johnson at Belle G ades a
second tinme, Johnson reiterated what he had told Hil
previously (PC-R 5066).
Here, the new evidence both inpeaches Johnson’s trial
testimony and excul pates M. Smith. When considered
cunul atively with the evidence of a Brady violation and the
evi dence of ineffective assistance of counsel, confidence is
underm ned in the reliability of the outconme of M. Smth’s
trial. The jury probably would have acquitted had it known of

the wealth of excul patory evidence. A new trial is required.

ARGUMENT V

I nmat e records were introduced showing that Hill was at
Bell e G ades on March 20-21, 1985, and again on August 13,
1985 (PC-R. 5451, 5515-16, S-Ex. #21). Johnson was present at
Belle 3 ade both times; inmate records showed that he at Belle
G ades from March 26, 1984 all the way until October 29, 1985
(PC-R 5452, S-Ex. #22).
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MR. SM TH RECEI VED | NEFFECTI VE ASSI STANT OF COUNSEL
AT THE PENALTY PHASE OF HI S CAPI TAL TRI AL.

A. | nt roducti on
“To establish ineffectiveness, a ‘defendant nust show
t hat counsel’s performance fell below an objective standard of

reasonabl eness.’” Wllians v. Taylor, 120 S.Ct. 1495, 1511

(2000), quoting Strickland, 466 U. S. at 688. In WIllians, the

Suprenme Court found deficient performance where counsel failed
to prepare for the penalty phase until a week before trial,
“failed to conduct an investigation that would have uncovered

extensive records,” “failed to seek prison records,” and
“failed to return phone calls of a certified public
accountant.” 120 S.Ct. at 1514. Justice O Connor expl ai ned
“trial counsel failed to conduct an investigation that would
have uncovered substantial anpunts of mtigation,” and this
was a “failure to conduct the requisite, diligent
investigation.” 120 S.Ct. at 1524,

As to the prejudice prong, the Suprene Court has recently
detailed a nunber of significant factors in the context of a
capital penalty phase. First, to determ ne prejudice fromthe
unreasonable failure to investigate and present favorable

and/or mtigating evidence, “we reweigh the evidence in

aggravation against the totality of available nmitigating
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evidence.” Waqggins v. Smith, 123 S.Ct 2357, 2542

(2003) (enphasi s added); see also Wllianms, 120 S.Ct at 1495

(court is required to conduct an “assessnent of the totality
of the omtted evidence” and then to “evaluate the totality of

the available mtigation evidence-both that adduced at trial,

and the evidence adduced in the habeas proceedi ng”) (enphasis
added). If “the available mtigating evidence, taken as a
whol e, ‘m ght well have influenced the jury’' s appraisal’ of
[the defendant’s] noral culpability,” Waggins, 123 S.Ct. at
2544, quoting Wlliams, 102 S.Ct. at 1495, then prejudice has
been shown. Second, every defendant has “a right-i ndeed a
constitutionally protected right—to provide the jury with the
mtigating evidence that his trial counsel either failed to
di scover or failed to offer,” Wllianms, 120 S.Ct. at 1513,
regardl ess of the strength of the State’s case, the heinous
nature of the offense, or the severity of the aggravators.
Wllianms, 120 S.Ct. at 1515. Third, for a fact to be
mtigating it does not have to be relevant to the crinme - any

of “the diverse frailties of humanki nd,” Wuodson v. North

Carolina, 428 U S. 280, 304 (1976), which m ght counsel in

favor of a sentence | ess than death, Lockett v. Chio, 438 U S.

586 (1978), are mtigating. WlIllians, 120 S.Ct at 1495.

B. Defici ent Performnce
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Trial counsel failed in his duty to conduct an adequate
and reasonabl e investigation of available mtigation and
evi dence whi ch negated aggravation. M. Sanders explained in
2002:

It’s certainly true that I don’'t know - - since
don’t know what | could have found had | | ooked
harder, | don’t know what else | could have
presented, but to ne, there’s no doubt that | shoul d
have | ooked harder. Now, whether there’s sonething
el se out there to find that woul d have been
significant enough to have possibly changed his
outconme, that, | don’t know because | don’t know
what | didn’t find. But to me, | did not pursue
certain possible avenues that could have possibly
led to fruitful significant evidence that | should
have and coul d have pursued.

(PC-R 5014). M. Sanders stated:
| think - - the only way | could try to explain it

is | kind of got this case prepackaged, it had
al ready been tried once and it was al nost |ike doing

an appeal. You ve got - - here’ s the facts you' re
dealing with, now nake the best out of it you can.
And | guess | didn't - - | didn't look at it - - |I'm
trying to think of a better expression than thinking
outside of the box. | guess | didn’t stand outside
the case and look at it differently than what it was
presented before, | guess is the way | explained it,

al though I don’t know if that nmkes any sense.
(PC-R. 4946).
C. Prej udi ce
No evi dence was presented of M. Smth’s chil dhood in New
Jersey with his six siblings and his drug-addicted nother.
The poverty and deprivation constituted mtigation that the
jury should have heard (PC-R 5486-92, 5496-98). When M.
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Smth was el even years old, he witnessed his nother die of a
drug overdose (PC-R. 5490-91). After his nother’s death, M.
Smith and his siblings were forced to go to St. Petersburg,
Florida to live with their aunt and uncle. M. Smth was
unhappy about the nove, and would periodically run away back
to New Jersey (PC-R. 5505). No evi dence was presented
regarding M. Smith's drug habit. For at |least three years
before the instant offense, M. Smth was using huge
guantities of drugs al nost every day (PC-R 5398, 5418-19).
In early 1983, M. Smth's condition deteriorated
further. He began having problems with his longtinme
girlfriend, Sheila (PC-R 5423). He got fired fromhis job.
M. Smith was |l eft without a home. These factors, along with
M. Smith's dysfunctional years in New Jersey, significantly
impaired M. Smth.% Had M. Sanders presented this
information in 1990, he could have knocked out the only two
aggravating circunstances found in this case. At the very
| east, it would have significantly dimnished their weight.
The same testinony woul d have al so established nunerous

mtigators: 1) under the influence of extreme nental or

% Dr. Tooner provided extensive testinony as to how M.
Smth's devel opnmental problems grow ng up effected him
t hroughout his life.
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enoti onal disturbance; 2) relative culpability;® 3) inpaired
capacity; 4) poverty; 5) childhood trauma at finding his

not her dead; 6) dysfunctional famlial drug abuse; 7)
deprivation of food; 8) drug abuse; and 9) lack of stability.
M. Smith was prejudiced by counsel’s failure to investigate
and prepare for the penalty phase proceedi ngs.

CONCLUSI ON

Based upon the record and the argunments presented herein,
M. Smith respectfully urges the Court to reverse the | ower

court and vacate the denial Rule 3.850 relief.
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